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Section  I.  — By  matter  of  record. 

No.  1.  —  REX  v.  CARLILK 
(k.  b.  1831.) 

RULE. 

No  party  to  the  proceedings  of  a  Court  of  Record  can 
be  allowed  to  aver  against  another  party  matter  of  fact 
contrary  to  the  record. 

Rex  v.  Carlile. 

2  Barnewall  &  Adolphus  362-369. 

Estoppel  by  Verdict  and  Judgment. 

A  return  to  a  writ  of  error,  directed  to  the  commissioners  of  oyer  and  [362] 
terminer  of  the  city  of  Loudon,  set  out  the  record  of  an  indictment  found 
against  the  defendant,  before  the  lord  mayor  and  others;  and  stated  that  he  was 
tried  upon  the  said  indictment  by  a  jury  of  the  country  at  the  next  session 
holden  before  the  lord  mayor,  several  of  the  Judges,  aldermen,  recorder,  and 
others,  assigned  by  certain  letters  patent  under  the  great  seal  directed  to  them, 
or  any  two  or  more  of  them,  to  inquire  of  certain  offences ;  that  he  was,  by  the 
verdict  of  such  jury,  found  guilty ;  and  that  thereupon  judgment  was  given  by  the 
Court  against  him.  Upon  this  return  the  defendant  assigned  as  errors  in  law, 
that  the  judgment  was  insufficient,  and  that  it  should  have  been  for  the  defend- 
ant :  and  as  errors  in  fact,  first,  that  when  the  jury  gave  their  verdict  there 
was  but  one  of  the  justices  named  in  the  commission  present  in  Court ;  and, 
secondly,  that  the  verdict  was  not,  at  the  time  it  was  so  given,  entered  of 
record.  The  King's  coroner  and  attorney  answered  in  ntdlo  est  eiratum  and 
prayed  that  the  judgment  might  be  affirmed. 
vol.  xi.  —  1 
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Held,  as  to  the  first  error  in  fact,  that  as  it  appeared  by  the  record  that  the 
verdict  was  given  at  a  session  holden  before ijeveral  of  the  commissioners  and 
justices,  the  plaintiff  in  error  could  not  be  nllc^d  to  aver,  in  contradiction  to 
the  record,  that  only  one  of  the  justices*  was  'present  when  the  jury  gave  their 
verdict:  aud  the  answer,  in  niUfa*jtet\erratum,  is  no  admission  of  the  fact 
assigned  for  error,  unless  it  cpuia^lattfully  be  assigned,  and  is  well  assigned  in 
point  of  form.  -\  *. 

Held,  also,  that  the  second  error  in  fact  assigned,  was  no  error,  inasmuch  as 
it  was  impo8sible*,that*<^Srerdict  should  be  recorded  at  the  time  when  it  was 
given,  the  re4dr.ding.0f  it  being  necessarily  an  act  subsequent  to  the  delivery  of 
the  verdict )>%jk "jury. 

.  /^his- case  was  argued  on  a  former  day  in  this  term  by  the 
■•/jlefendant  in  person,  and  Wightman  for  the  Crown  :  the  arguments 
urged  and  authorities  cited  are  so  fully  stated  and  commented  on 
in  the  judgment  delivered  by  the  Court,  that  it  is  deemed  un- 
necessary to  state  them  here. 

Lord  Tenterden,  C.  J.,  in  the  course  of  the  term,  delivered  the 
judgment  of  the  Court.  This  case  came  before  the  Court  upon  a 
writ  of  error  directed  to  the  commissioners  of  oyer  and  terminer 
of  the  city  of  London,  upon  a  suggestion  of  error  in  the  record 
and  process,  and  in  the  giving  of  judgment  upon  an  indictment 
against  Eichard  Carlile  for  the  publication  of  a  malicious  and 
seditious  libel,  whereof  he  was  convicted  before  them ;  and  com- 
manding them  to  send  the  record  and  process,  with  all 
[*  363]  things  touching  the  same,  under  *  their,  seals  or  the  seal 
of  one  of  them,  on  a  day  therein  mentioned,  before  his 
Majesty,  so  that  in  inspecting  the  record  and  process  he  might 
cause  further  to  be  done  thereupon  for  amending  the  error,  as  of 
right  and  according  to  the  laws  and  customs  of  England  should 
be  meet  to  be  done.  The  return  to  this  writ  was  made  by  the 
lord  mayor  of  London,  and  it  contained  the  record  of  an  indict- 
ment found  before  the  lord  mayor  and  others,  by  virtue  of  a  com- 
mission under  the  great  seal,  directed  to  the  justices  therein  named, 
and  others,  or  any  two  or  more  of  them,  to  inquire  of  several 
offences  therein  particularly  named,  and  all  other  evil  doings, 
offences,  and  injuries  whatsoever,  and  to  hear  and  determine  the 
same  according  to  the  laws  and  customs  of  England.  The  record 
then  set  forth  the  indictment  so  found  against  Richard  Carlile, 
his  plea  of  not  guilty,  issue  joined  thereupon,  and  a  day  given  to 
the  parties  at  the  next  session  of  oyer  and  terminer.  It  then  pro- 
ceeded to  state,  that  at  the  next  session  holden  before  the"  lord 
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mayor,  several  of  the  Judges,  aldermen,  recorder,  and  others  named 
in  the  commission,  the  defendant,  Eichard  Carlile,  was  tried  before 
a  jury  of  the  country,  and  by  their  verdict  found  guilty  of  the 
premises  charged  in  the  second  and  third  counts  of  the  indictment, 
and  that  thereupon  judgment  was  given  by  the  Court  against 
him. 

Upon  this  return,  the  defendant  assigned  several  errors  in  law 
and  in  fact.  The  errors  in  law  assigned  were,  that  the  indictment 
was  insufficient,  and  that  judgment  should  have  been  given  there- 
upon for  the  defendant,  Richard  Carlile.  The  errors  in  fact  assigned 
were,  first,  that  at  the  time  when  the  jury  gave  their  ver- 
dict *  against  the  defendant,  there  was  but  one  of  the  [*  364] 
justices  named  in  the  commission  present  in  Court ;  and, 
secondly,  that  the  verdict  was  not,  at  the  time  it  was  so  given, 
entered  of  record.  The  King's  coroner  and  attorney  in  this  Court 
answered  the  assignment  of  errors  in  these  words,  viz.,  "That 
there  is  not,  either  in  the  record  and  process  aforesaid,  or  in  the 
giving  the  judgment  aforesaid  against  the  said  Eichard  Carlile, 
any  error ;  and  prays  that  the  Court  may  proceed  to  examine  as 
well  the  record  and  process  aforesaid,  as  the  matters  aforesaid  above 
assigned  for  error,  and  that  the  judgment  may  be  affirmed." 

Upon  this  state  of  the  record  it  appears  that  the  defendant 
Carlile,  who  is  the  plaintiff  in  error,  had  assigned  errors  both  in 
law  and  in  fact,  which  is  irregular,  and  could  not  have  been 
allowed,  if,  on  the  part  of  the  prosecution,  it  had  been  thought 
right  to  demur  for  the  duplicity,  but  that  this  was  waived. 

The  plaintiff  in  error  was  brought  before  the  Court  by  habeas 
corpus,  and  was  heard  to  argue  in  person  in  support  of  his  writ 
of  error. 

In  the  course  of  the  argument,  we  gave  our  opinion  upon  the 
matters  in  law  assigned  for  error ;  and  it  is  not  now  necessary  to 
say  more  than  that  the  libel  of  which  the  defendant  has  been 
found  guilty  is  one  of  a  most  mischievous  and  malignant  character, 
and  is  charged  upon  the  record  in  due  form  of  law. 

Upon  the  second  error  in  fact  assigned,  we  also  gave  our  opinion, 
that  it  was  no  error  in  fact,  as  well  because  it  is  impossible  that  a 
verdict  should  be  recorded  at  the  time  it  is  given,  the  record  of 
it  being  necessarily  an  act  subsequent  to  the  delivery  of  the 
verdict  by  a  *  jury,  as  because  there  is  no  time  fixed  by  [*  365] 
law  for  the  recording  of  a  verdict ;  the  practice  being,  that 
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a  minute  of  the  verdict  should  be  entered  forthwith  by  the  officer 
of  the  Court,  and  entered  of  record  with  the  other  proceedings  at 
some  subsequent  time,  when  a  formal  record  of  the  whole  may  be 
required.  And  the  minute  so  entered  is  considered  by  the  Court 
in  which  the  proceeding  takes  place  as  evidence  of  the  verdict, 
although  the  record  may  not  have  been  regularly  drawn  up  in 
form. 

In  support  of  the  first  error  in  fact  assigned,  reference  was  made 
to  a  passage  in  the  Commentary  of  Sir  William  Blackstone,  b.  4, 
c.  30  (4  Bla.  Comm.  p.  390),  wherein  it  is  said,  that  if  a  commission 
be  directed  to  two  or  more  persons  and  others,  or  any  of  them,  of 
whom  one  of  the  two  named  shall  be  one,  and  the  others  proceed 
without  the  presence  of  either  of  the  two  thus  named,  all  the 
proceedings  are  void,  and  may  be  falsified  upon  bare  inspection, 
without  the  trouble  of  a  writ  of  error.  A  doctrine  to  the  same 
effect  is  to  be  found  in  other  writers.  It  is  obvious  that  this 
doctrine  applies  only  to  cases  wherein  it  appears,  upon  the  face 
of  the  proceedings,  that  they  were  had  in  the  absence  of  both 
the  persons,  the  presence  of  one  of  whom  was  required  by  the 
commission;  in  such  a  case  the  proceedings  are  evidently  void 
upon  the  bare  inspection,  and  are  to  be  quashed  without  any  writ 
of  error. 

To  this  objection,  two  answers  were  offered  on  behalf  of  the 
prosecution :  — 

First,  That  in  the  case  of  a  misdemeanor,  as  this  is,  a  privy 
verdict  may  be  given  (Co.  Litt.  227  b. ;  3  Inst  110 ;  Rex  v.  Lod- 

ingham,  Sir  T.  Rayni.  193  ;  see  Plowd.  211),  from  whence 
[*  366]  it  was  *  inferred  that  a  verdict  might  be  received  by  one 

commissioner  only;  and,  secondly,  that  as  it  appears  by 
the  record  in  the  present  case  that  the  verdict  was  given  at  a 
session  holden  before  several  of  the  commissioners  and  justices, 
the  plaintiff  in  error  could  not  be  allowed  to  aver  that  only  one 
of  the  justices  was  present  when  the  jury  gave  their  verdict,  such 
an  averment  being  in  direct  contradiction  to  the  record. 

It  is  not  necessary  to  say  anything  on  the  first  point,  because, 
upon  the  second  point  urged  on  the  behalf  of  the  prosecution,  viz., 
that  the  allegation  of  the  plaintiff  in  the  writ  of  error  cannot  be 
received,  because  it  is  in  direct  contradiction  to  the  record,  we 
think  ourselves  bound  by  the  authorities  in  the  books,  which  are 
numerous  and  consistent,  to  decide  that  the  plaintiff  in  error 


R.  C.  VOL.  XI.]       SECT.  I. — BY  MATTER  OF  EECORD. 


5 


Ho.  1.— Bix  y.  CariU*,  2  Bain.  &  AdoL  866,  867. 

cannot  be  received  to  make  the  averment  contrary  to  the  record. 
It  is  our  duty  to  decide  according  to  the  rules  and  principles  of 
law  handed  down  to  us  by  a  series  of  the  decisions  of  our  prede- 
cessors ;  and  it  is  not  consonant  to  the  general  principles  of  the 
administration  of  justice  to  allow  the  judgments  of  Courts  to  be 
vacated  upon  matters  of  form,  no  way  connected  with  the  merits 
of  the  case ;  and  the  mere  fact  of  receiving  the  verdict  of  a  jury 
after  the  trial  is  certainly  an  objection  of  this  class:  the  error 
assigned  is  only  as  to  the  time  of  receiving  the  verdict,  and  not 
as  to  the  time  of  the  trial,  or  of  the  direction  given  to  the  jury. 

If  error  in  fact  be  assigned,  the  general  answer  that  there  is 
no  error  in  the  record  or  proceedings,  is  not  an  admission  of  the 
fact,  unless  the  fact  can  lawfully  be  assigned  for  error  and  is  well 
assigned  in  form.  In  all  other  cases  this  general  assertion 
is  considered  only  as  *  in  the  nature  of  a  demurrer,  bring-  [*  367] 
ing  the  law  of  the  case  before  the  Court  for  its  decision. 
In  the  case  of  King  v.  Gosper  and  Another,  Yelv.  58,  which  was  an 
assignment  of  error  in  fact  contrary  to  the  record,  the  Court  say, 
the  defendant,  by  pleading  in  nullo  est  erratum,  does  not  confess 
this  to  be  error,  but  only  puts  himself  upon  the  judgment  of  the 
Court  In  Okeover  v.  Overbury,  Sir  T.  Raym.  231,  the  rule  is  laid 
down  by  Lord  Hale  thus :  "  When  error  in  fact  is  well  assigned 
for  error,  in  nullo  est  erratum  amounts  to  a  confession  of  the  fact ; 
as  if  infancy  be  assigned,  the  plaintiff  (i.  e.,  the  plaintiff  below) 
cannot  plead  in  nullo  est  erratum,  because  by  it  he  confesseth  the 
infancy,  for  he  ought  to  take  issue ;  but  if  the  party  assign  for 
error  that  the  Court  did  not  sit,  or  that  the  defendant  did  not 
appear,  which  assignments  are  of  matters  of  fact,  but  not  well 
made,  there  in  nullo  est  erratum  amounts  to  a  demurrer." 

The  same  rule  is  laid  down  in  more  concise  terms  in  an  Anony- 
mous Case,  1  Ventris,  252,  which  probably  was  in  truth  the  case 
last  quoted.  The  same  doctrine  is  to  be  found  in  Hudson  v.  Banks, 
Cro.  Jac.  28,  and  in  the  case  of  Taylor  v.  WUlans,  1  Bligh  (K  S.), 
415,  in  the  House  of  Lords,  in  1827,  the  opinion  of  the  then  Lord 
Chancellor  was  to  the  same  effect ;  and  the  practice  on  writs  of 
error  has  been  conformable  to  this  rule. 

The  authorities  are  equally  clear  that  a  party  cannot  be  re- 
ceived to  aver  as  error  in  fact,  a  matter  contrary  to  the  record. 
In  1  Inst  260,  Lord  Coke  says,  "The  rolls  being  the  records  or 
memorials  of  the  Judges  of  the  Courts  of  Eecord,  import  in  them 
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such  incontrollable  credit  and  verity,  as  they  admit  of 
[*  368]  no  averment,  plea,  *  or  proof  to  the  contrary.    And  if 

such  a  record  be  alleged,  and  it  be  pleaded  that  there  is 
no  such  record,  it  shall  be  tried  only  by  itself ;  and  the  reason 
hereof  is  apparent,  for  otherwise  (as  our  old  authors  say,  and  that 
truly)  there  should  never  be  any  end  of  controversies,  which 
should  be  inconvenient." 

The  cases  before  quoted  from  Yelverton  and  Sir  Thomas  Eaymond 
are  direct  authorities  upon  this  point,  as  well  as  that  for  which  they 
were  cited ;  and  one  of  the  instances  put  by  Lord  Hale,  viz.,  that 
the  Court  was  not  sitting,  is  very  like  the  present  case.  Other 
cases  were  quoted  at  the  bar  upon  this  point :  Whistler  v.  Zee,  Cro. 
Jac.  359,  Plumer  v.  Webb,  2  Lord  Ray.  1415 ;  and  the  authori- 
ties in  Bac.  Abr.  tit.  Error,  and  it  is  unnecessary  to  repeat  them, 
but  it  may  be  proper  to  observe  that  one  of  them,  viz.,  Molina,  v. 
Werby,  1  Lev.  76,  1  Sid.  94,  1  Keble,  355,  is  quite  analogous  to 
the  present.  That  was  a  writ  of  error  on  a  judgment  in  the  Palace 
Court,  said  to  be  holden  before  James  Duke  of  Ormond  :  the  error 
assigned  was,  that  the  Court  was  not  holden  before  the  duke,  but 
before  his  deputy ;  and  this  was  held  not  assignable,  being  con- 
trary to  the  record.  In  the  case  of  Bowsse  v.  Cannington,  Cro. 
Jac.  244;  the  error  assigned  was,  that  one  W.  B.,  of  Bradfield,  was 
returned  upon  the  jury  process,  and  one  W.  B.,  of  Metfield,  who 
was  another  person,  and  not  returned,  was  sworn.  And  this  was 
held  not  assignable  for  error  because  contrary  to  the  record,  and 
the  party  estopped ;  for  otherwise  every  record  might  be  brought 
in  question  upon  such  surmise.    I  will  mention  one  more  case 

only,  which  is  a  decision  upon  both  points,  viz.,  Cole  v. 
[*  369]  Green,  1  Lev.  309.    An  action  of  *  waste  was  brought  in 

the  Court  of  Hustings  of  the  city  of  London ;  there  were 
two  trials;  upon  the  first  the  verdict  was  for  the  plaintiff,  and 
upon  the  second  for  the  defendant,  and  the  judgment  was  given 
for  the  defendant.  The  plaintiff  brought  a  writ  of  error,  which 
was  heard  before  several  of  the  Judges  assigned  for  that  purpose 
at  St.  Martin's  le  Grand ;  the  errors  there  assigned  are  not  appli- 
cable to  the  present  case.  The  judgment  given  for  the  defendant 
in  the  Hustings  was  reversed,  and  judgment  given  for  the  plaintiff 
on  the  first  verdict.  Upon  this  reversal  of  the  judgment,  the 
original  defendant  brought  a  writ  of  error  in  the  House  of  Lords, 
and  there  assigned  for  error  that  the  jury  did  not  come  out  of  the 
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four  nearest  wards,  as  by  the  custom  of  London  they  ought  to  do. 
The  defendant  in  error  pleaded  in  nullo  est  erratum,  and  upon 
argument,  the  Lords,  with  the  advice  of  the  Judges,  resolved, 
first,  that  this  was  not  assignable  for  error,  being  contrary  to  the 
record,  because  the  award  of  the  venire  facias  is  out  of  the  four 
nearest  wards,  and  the  writ  returned  served  accordingly;  and, 
secondly,  that  in  nullo  est  erratum  is  a  demurrer ;  and  although 
there  be  error  in  fact,  that  is  not  confessed  by  the  demurrer,  it  not 
being  assignable,  but  the  demurrer  upon  it  is  in  point  of  law, 
because  not  assignable,  and  the  judgment  given  at  St.  Martin's 
was  affirmed.  This  is  a  judgment  pronounced  by  the  highest 
tribunal  of  the  country :  the  matter  is  settled,  as  I  have  before 
observed,  by  a  series  of  decisions ;  and  the  rules  in  this  respect 
have  been  perfectly  established,  and  long  known  and  received  as 
law  in  Westminster  Hall.  For  these  reasons  the  judgment  of  the 
Court  below  must  be  affirmed.  Judgment  affirmed. 

ENGLISH  NOTES. 

The  following  statement  of  principles  is  made  in  the  joint  opinion 
of  the  Judges  delivered  in  answer  to  questions  put  by  the  House  of 
Lords  in  the  celebrated  cause  known  as  The  Duchess  of  Kingston's 
Case.  "From  the  variety  of  cases  relating  to  judgments  being  given 
in  evidence  in  civil  suits,  these  two  deductions  seem  to  follow  as  gen- 
erally true:  First,  That  the  judgment  of  a  Court  of  concurrent  juris- 
diction directly  upon  the  point,  is,  as  a  plea,  a  bar,  or  as  evidence 
conclusive  between  the  same  parties,  upon  the  same  matter  directly  in 
question,  in  another  Court :  Secondly,  That  the  judgment  of  a  Court 
of  exclusive  jurisdiction,  directly  upon  the  point,  is  in  like  manner 
conclusive  upon  the  same  matter,  between  the  same  parties,  coming 
incidentally  in  question  in  another  Court,  for  a  different  purpose.  But 
neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction  is  evi- 
dence of  any  matter  which  came  collaterally  in  question,  though  within 
their  jurisdiction;  nor  of  any  matter  incidentally  cognizable;  nor  of 
any  matter  to  be  inferred  by  argument  from  the  judgment.' 9  Lords' 
Journals  (19  April,  1776),  Vol.  34,  p.  655.  See  also  2  Smith's  Lead. 
Cas. 

In  order  that  a  judgment  may  be  admissible  in  subsequent  proceed- 
ings it  must  be  that  of  a  Court  known  to  the  law.  Rogers  v.  Wood 
(1831),  2  B.  &  Ad.  245.  To  create  the  plea  of  res  judicata  it  must  be 
the  judgment  of  a  Court  of  concurrent  or  exclusive  jurisdiction.  Attor- 
ney-General for  Trinidad  and  Tobago  v.  Eriche  (1893),  1893,  A.  C. 
518,  63  L.  J.  P.  C.  6,  69  L.  T.  505. 
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The  distinction  between  matters  of  concurrent  and  exclusive  juris- 
diction made  in  the  passage  of  the  opinion  of  the  Judges  above  quoted 
from  The  Duchess  of  Kingston's  Case,  is  referred  to  and  insisted  on  in 
the  opinion  delivered  by  Lord  Chelmsford  in  the  Scotch  case  of 
Mackintosh  v.  Smith  (1865),  4  Macq.  913,  924. 

Under  the  several  jurisdictions  formerly  exercised  by  the  Courts  of 
Law  and  Equity,  a  party  was  not  necessarily  prevented  from  suing  at 
law  because  he  has  been  refused  relief  in  equity.  Lord  Tredegar  v. 
Windus  (1875),  L.  R.,  19  Eq.  607,  44  L.  J.  Ch.  268,  32  L.  T.  596,  23 
W.  R.  511 ;  Beere  v.  Fleming  (1862),  13  Ir.  C.  L.  R.  506;  Long- 
mead  v.Maple  (1865),  18  C.  B.  (K.  S.)  255, 11  Jur.  (N.  S.)  177, 12  L. 
T.  143,  13  W.  R.  469. 

But,  as  the  Courts  have  been  reconstituted  under  the  Judicature 
Act,  an  order  of  the  Chancery  Division  will  bar  a  subsequent  action  in 
the  Queen's  Bench  Division.  Serrao  v.  Noel  (C.  A.  1885),  15  Q.  B.  D. 
549. 

A  party  to  an  action  in  the  Chancery  Division  in  which  the  verdict 
of  a  jury  had  been  obtained  that  a  will  was  forged  and  judgment  given 
accordingly  to  set  aside  a  compromise  under  which  the  will  had  been 
established,  was  held  estopped  in  a  subsequent  action  in  the  Probate 
Division  from  denying  the  forgery.  It  was  held  that  although  the 
Chancery  Division  has  no  jurisdiction  to  revoke  the  probate  of  a  will, 
the  forgery  having  been  established  in  an  action  in  which  the  Chancery 
Division  had  jurisdiction,  and  where  the  forgery  was  directly  in  issue, 
could  not  be  retried  in  the  Probate  action.  Priestman  v.  Thomas 
(1884),  9  P.  D.  210,  53  L.  J.  P.  109,  51  L.  T.  843,  32  W.  R.  842. 

The  file  of  proceedings  in  bankruptcy  is  not  a  record,  but  may  be 
questioned.  Ex  parte  Bacon,  In  re  Bond  (C.  A.  1880),  17  Ch.D.  447, 
44  L.  T.  834,  29  W.  R.  574. 

A  judgment  of  the  County  Court  not  appealed  against  or  set  aside  is 
a  bar  to  proceedings  in  respect  of  the  same  matter  in  the  High  Court; 
Poyser  v.  Minors  (1881),  7  Q.  B.  D.  329,  50  L.  J.  Q.  B.  555,  45  L.  T.  33, 
29  W.  R.  773;  Pease  v.  Chaytor  (1863),  3  B.  &  S.  620,  32  L.  J.  M.  C. 
121,  9  Jur.  (N.  S.)  664,  8  L.  T.  613,  11  W.  R.  563.  But  where  the 
defendant  in  a  County  Court  action  has  obtained  a  verdict  on  a  counter 
claim  for  damages  to  an  amount  beyond  the  jurisdiction  of  that  Court, 
and  judgment  has  been  entered  for  him,  but  no  relief  granted  in  re- 
spect of  the  balance  in  excess  of  the  plaintiff's  claim,  he  is  not  es- 
topped from  suing  in  the  High  Court  upon  the  same  cause  of  action; 
Webster  v.  Armstrong  (1885),  54  L.  J.  Q.  B.  236 :  and  in  such  a  case 
the  defendant  in  the  High  Court  is  estopped  by  the  proceedings  in  the 
County  Court  from  denying  the  plaintiff's  right  of  action,  the  only 
question  left  being  the  amount  of  the  damages;  ib.    A  judgment  of 
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the  County  Court  as  to  matters  within  its  jurisdiction  is  conclusive 
between  the  same  parties  equally  with  a  judgment  of  the  Superior 
Court.  Flitters  v.  Allfrey  (1874),  L.  R.,  10  C.  P.  29,  44  L.  J.  C.  P. 
73, 31 L,  T.  878,  23  W.  R.  442.  In  this  case  the  Lobd  Chief  Justice 
who  tried  the  case  in  the  Superior  Court  was  of  opinion  that  the 
plaintiff  had  obtained  his  judgment  in  the  County  Court  by  means  of 
perjured  evidence;  and,  though  he  felt  bound  to  decide  in  his  favour  on 
the  point  of  res  judicata,  refused  him  his  costs*  The  ruling  on  both 
points  was  upheld  by  the  Divisional  Court. 

The  judgment  of  a  British  Consular  Court  and  payment  of  the  sum 
recovered,  is  a  bar  to  an  action  in  this  country  between  the  parties  for 
the  same  matter.  Barber  v.  Lamb  (1860),  8  C.  B.  (N.  S.)  95,  29  L.  J. 
C.  P.  234,  6  Jur.  (N.  S.)  981,  8  W.  R.  461. 

The  award  of  an  arbitrator  as  to  the  construction  of  a  contract  is  con- 
clusive as  to  its  construction  in  a  subsequent  action  for  other  breaches 
of  the  same  contract.  Gueret  v.  Audouy  (C.  A.  1893),  62  L.  J.  Q.  B. 
633. 

In  Wright  v.  London  General  Omnibus  Co.  (1877),  2  Q.  B.  D.  271, 
46  L.  J.  Q.  B.  429,  36  L.  T.  590,  25  W.  R.  647,  it  was  decided  on  a 
principle  analogous  to  res  judicata,  that,  where  a  person  injured  by  a 
street  collision  had  availed  himself  of  a  statutory  summary  remedy 
against  the  driver  of  the  offending  vehicle,  he  could  not  afterwards  sue 
the  proprietor  in  respect  of  the  same  occurrence. 

In  order  that  an  action  may  bar  subsequent  proceedings,  it  must 
have  gone  to  judgment.  Hitohin  v.  Campbell,  2  Wm.  Bl.  831,  3  Wils. 
304,  Lofft,  208.  Thus  discontinuance  of  an  action  and  payment  of 
costs  by  a  party  after  dismissal  of  an  interlocutory  application  does  not 
create  an  estoppel :  Massam  v.  Thorlet/s  Cattle  Food  Co.  (C.  A.  1880), 
14  Ch.  D.  748,  42  L.  T.  851, 28  W.  R.  966;  nor  is  the  dismissal  of  a 
petition  for  divorce  before  hearing  a  bar  to  a  second  petition:  Hall  v. 
Mall  (1879),  48  L.  J.  P.  &  D.  57.  A  judgmentby  consent  operates  as  an 
estoppel  as  much  as  a  judgment  arrived  at  by  the  Court  after  exercis- 
ing its  mind  on  the  matters  in  controversy:  In  re  South  American 
and  Mexican  Co.  (C.  A.  1894),  1895, 1  Ch.  687,  64  L.  J.  Cb.  189,  71 
L.  T.  594,  43  W.  R.  131;  but  an  order  by  consent  to  dismiss  an  action 
for  want  of  prosecution,  in  the  absence  of  an  agreement  to  compromise 
has  not  that  effect :  Magnus  v.  National  Bank  of  Scotland  (1888),  57 
L.  J.  Ch.  902,  58  L.  T.  617,  36  W.  R.  602.  It  seems  doubtful  whether 
a  judgment  in  one  action  before  the  trial  of  the  other  can  so  operate, 
uuless  the  judgment  was  obtained  before  the  issue  of  the  writ  in  the 
second  action.  But  it  is,  at  all  events,  admissible  in  evidence.  Hons- 
toun  v.  Sligo  (Marquis)  (C.  A.  1885),  29  Ch.  D.  448,  52  L.  T.  96. 
It  has  been  held  that  a  verdict  on  issues  in  a  suit  between  prede- 
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cessors  in  title  did  not  of  itself  create  an  estoppel,  but  that  the  decree 
and  pleadings  must  also  be  taken  into  consideration,  both  to  construe 
the  verdict  and  to  ascertain  what  effect  was  given  to  it  by  the  Court. 
Robinson  v.  Duleep  Singh  (1879),  11  Ch.  D.  798,  48  L.J.  Ch.  758,  39 
L.  T.  313,  27  W.  R.  21. 

A  judicial  finding  or  verdict  on  which  judgment  has  followed,  is  con- 
clusive evidence  as  to  a  matter  at  issue,  whenever  the  same  matter 
shall  be  afterwards  in  question  between  the  same  parties.  Outram  v. 
Morewood  (1803),  3  East,  346,  7  R.  R.  473;  Ex  parte  Harper,  In  re 
Bremner  (1875),  L.  R.,  10  Ch.  379,  44  L.  J.  Bank.  57,  32  L.  T.  317, 
23  W.  R.  433;  Thomson  v.  Moore  (1889),  23  L.  R.  Ir.  599;  Butler  v. 
Butler  (C.  A.  1894),  1894,  P.  25,  63  L.  J.  P.  1,  69  L.  T.  545,  42  W. 
R.  49.  For  this  purpose  it  is  essential  that  the  fact  at  issue  and  the 
parties  in  the  latter  suit  be  the  same  as  in  the  former.  Carter  v. 
James  (1844),  13  M.  &  W.  137,  2D.&L.  236,  13  L.  J.  Ex.  373,  8 
Jur.  912;  Florence  v.  Jennings  (1857),  2  C.  B.  (N.  S.)  454,  26  L.  J. 
C.  P.  274,  3  Jur.  (N.  S.)  772;  Goucher  v.  Clayton  (1865),  34  L.  J. 
Ch.  239,  11  Jur.  (N.  S.)  107,  13  W.  R.  336;  In  re  Deeley's  Patent 
(C.  A.  1895),  1895,  1  Ch.  687,  64  L.  J.  Ch.  480,  72  L.  T.  702,  43  W. 
R.  517. 

A  judgment  recovered  or  claim  dismissed  in  a  former  action  is  a  bar 
to  another  action  if  the  demand  in  both  actions  is  substantially  the 
same,  and  if  the  amount  sought  in  tho  second  action  was  or  might  have 
been  recovered  in  the  former.  Bucklandy.  Johnson  (1854),  2  C.  L.  R. 
704;  15  C.  B.  145,  23  L.  J.  C.  P.  204,  18  Jur.  775;  Barber  v.  Lamb 
(1860),  8  C.  B.  (N.  S.)  95  (supra  cit.)  ;  Macdougall  v.  Knight  (C.  A. 
1890),  25  Q.  B.  D.  1,  59  L.  J.  Q.  B.  517,  63  L.  T.  43,  38  W.  R.  553; 
Russell  v.  Waterford  and  Limerick  Railway  Co.  (1885), 16  L.  R.  Ir. 
314.  A  plaintiff,  moreover,  who  had  got  damages  in  an  action  for  mis- 
representation, was  not  allowed  to  sue  for  further  damage  accruing 
since  the  judgment.  Clarke  v.  Yorke  (1882),  52  L.  J.  Ch.  32,  47  L. 
T.  381,  31  W.  R.  62,  and  see  also  Newington  v.  Levy  (1870),  L.  R.,  6 
C.  P.  180,  40  L.  J.  C  P.  29,  23  L.  T.  595,  19  W.  R.  473. 

The  grounds  of  relief  in  the  two  actions  must  not  be  different:  Hun- 
ter v.  Stewart  (1861),  4  DeG.  F.  &  J.  168,  and  see  Clarke  v.  Midland 
Great  Western  Railway  Co.  (1895),  2  Ir.  R.  294 ;  and  it  must  be  shown 
that  in  the  former  suit  the  plaintiff  might  have  recovered  what  he 
seeks  in  the  latter  :  Nelson  v.  Couch  (1863),  15  C.  B.  (N.  S.)  99,  10 
Jur.  (N.  S.)  366,  8  L.  T.  577,  11  W.  R.  964;  In  re  Kershaw,  Whitta- 
ker  v.  Kershaw  (C.  A.  1890),  45  Ch.  D.  320,  60  L.  J.  Ch.  9,  63  L.  T. 
203,  39  W.  R.  23.  And  see  also  Heming  v.  Wilton(1832),  5  Carr.  & 
Payne,  54. 

Similarly,  a  person  cannot  be  made  to  answer  criminally  for  ao 
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offence  for  which  he  has  already  heen  tried,  Reg.  v.  Brackenridge 
(3  Mar.  1884),  48  Justice  of  the  Peace,  293  ;  hut  it  will  be  otherwise 
where  the  offences  are  different,  though  the  facts  may  be  the  same, 
Bollard  v.  Spring  (23  Feb.  1887),  51  Justice  of  the  Peace,  501. 

Where  the  plaintiff  has  obtained  a  verdict  in  a  case  in  which  the 
defendant  pleaded  a  set-off,  the  defendant  cannot  afterwards  sue  the 
plaintiff  for  the  subject-matter  of  the  set-off:  Eastmure  v.  Lawes 
(1839),  5  Bing.  N.  C.  444;  7  Scott,  461;  7  Dowl.  P.  C.  431;  2  Arn.  54; 
3  Jur.  460.  But  a  defendant,  by  allowing  judgment  to  go  by  default 
in  an  action  to  which  he  has  a  good  defence,  is  not  estopped  from 
pleading  such  defence  in  a  subsequent  action  against  him  by  the  same 
plaintiff,  if  such  defence  is  not  inconsistent  with  any  traversable  aver- 
ment in  the  declaration  in  the  former  action.  Howlett  v.  Tarte  (1861), 
10  C.  B.  (N.  S.)  813;  31  L.  J.  C.  P.  146;  9  W.  E.  868. 

A  person  is  not  precluded  from  availing  himself  of  two  causes  of 
action  arising  out  of  the  same  fact.  Thus  a  plaintiff,  who  had  recov- 
ered damages  for  injury  to  his  cab  by  defendant's  negligence,  was  held 
entitled  to  sue  him  for  personal  injury  caused  by  the  same  negligence. 
Brunsden  v.  Humphrey  (C.  A.  1884)  14  Q.  B.  D.  141 ;  53  L.  J.  Q.  B. 
476  ;  51  L.  T.  529  ;  32  W.  R.  944.  And  an  executrix  who  has  recov- 
ered under  Lord  Campbell's  Act  in  respect  of  the  death  of  her  testator, 
may  afterwards  claim  for  loss  to  his  personal  estate  during  his  lifetime, 
arising  from  his  illness  and  incapacity  consequent  upon  the  accident. 
Daly  v.  Dublin^  Wicklow  and  Wexford  Railway  Co.  (1892),  30  L.  R. 
Ir.  514.  An  order  by  a  magistrate  for  delivery  up  of  goods  detained 
without  just  cause  is  no  bar  to  subsequent  proceedings  for  damages 
arising  out  of  the  detention.  Midland  Railway  Co.  v.  Martin  (1893), 
1893,  2  Q.  B.  172;  62  L.  J.  Q.  B.  517;  69  L.  T.  353;  Dover  v.  Child 
(1876),  1  Ex.  D.  172;  45  L.  J.  Ex.  462;  34  L.  T.  737;  24  W.  R.  537. 
And  where  a  husband  has  obtained  a  decree  for  judicial  separation,  he 
is  not  barred  from  filing  a  petition  for  dissolution.  Mason  v.  Mason 
(C.  A.  1883),  8  P.  D.  21;  52  L.  J.  P.  27;  48  L.  T.  290  ;  31  W.  R.  361. 

It  has  been  held  that  judgment  for  defendant  in  trover  is  not  a  bar 
to  an  action  against  him  for  money  had  and  received ;   v.  Camp- 
bell (1771),  3  Wils.  240:  and  a  judgment  (in  the  modern  form)  "  that 
the  plaintiff  do  recover  possession  "  of  certain  land  does  not  operate  as 
an  estoppel  with  respect  to  the  duration  of  his  title  in  an  action  for 
mesne  profits  against  the  same  defendant.  Harris  v.  Mulkern  (1875), 
1  Ex.  D.  31;  45  L.  J.  Ex.  244  ;  34  L.  T.  99;  24  W.  R.  208. 

A  record  works  an  estoppel  only  as  to  matters  capable  of  being  con- 
troverted between  the  parties  at  the  time  of  the  proceedings  in  the 
action,  and  not  as  to  matters  which  arise  subsequently.  Hall  v.  Levy 
(1875),  L.  R.,  10  C.  P.  154;  44  L.  J.  C.  P.  89;  31  L.  T.  727;  23  W.  R. 
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393;  In  re  Anglo-French  Go-operative  Society  (1880),  14  Ch.  D.  533; 
49  L.  J.  Ch.  388  ;  28  W.  R.  580;  Massam  v.  Thorley's  Cattle  Food  Co. 
(C.  A.  1880),  14  Ch.  D.  748  ;  42  L.  T.  851;  28  W.  R.  966;  Heath  v. 
Weaverham  Overseers  (1894),  1894,  2  Q.B.  108;  63  L.  J.  M.  C.  187; 
70  L.  T.  729;  42  W.  R.  478. 

It  must  bo  shown  that  the  matter  in  respect  of  which  it  is  sought 
to  enforce  the  estoppel  has  been  adjudicated  upon  in  the  former  case. 
Seddon  v.  Tutop  (1796),  6  T.  R.  607;  l^Esp.  401;  3  R.  R.  274;  Hadley 
r.  Green  (1832),  2  Cr.  &  J.  374;  2  Tyr.  390;  Bristowe  v.  Fairclough 
(1840),  1  Scott  N.  R.  161;  1  M.  &  Gr.  143.  So  the  dismissal  of  a 
bankruptcy  petition  grounded  on  non-compliance  with  a  bankruptcy 
notice,  is  not  a  bar  to  the  presentation  by  the  same  judgment  creditor 
of  a  second  petition  founded  on  non-compliance  with  a  second  bank- 
ruptcy notice  to  pay  the  same  debt.  In  re  Vitoria,  Ex  parte  Vitoria 
(C.  A.  1894),  1894,  2  Q.  B.  387;  63  L.  J.  Q.  B.  795 ;  71  L.  T.  48;  12  W. 
R.  529, 

A  judgment  is  conclusive  not  only  with  reference  to  the  actual 
matter  decided,  but  also  with  reference  to  the  grounds  of  the  decision, 
provided  that  these  can  be  discovered  from  the  judgment  itself.  In  re 
Bank  of  Hindustan,  China,  and  Japan,  Alison's  Case  (1873),  L.  R.  9 
Ch.  1;  43  L.  J.  Ch.  1;  22  W.  R.  113;  Beg.  v.  Hartington  Middle  Quar- 
ter {Township)  (1855),  4  EL  &  Bl.  780;  24  L.  J.  M.  C.  98;  1  Jur. 
(NT.  S.)  586;  and  see  Thomson  v.  Moore  (1889),  23  L.  R.  Ir.  599. 

So  long  as  a  decision  stands,  it  cannot  be  impeached  by  subsequent 
proceedings.  "I  cannot  imagine  anything  more  unsafe  than  to  at- 
tempt to  cut  down  the  effect  of  judgments  distinct  and  absolute  on  the 
face  of  them,  on  a  surmise  that  the  case  was  imperfectly  considered,  or 
that  the  Court  had  not  proper  materials  for  a  judgment."  Per  Cairns, 
L.  C,  in  Dundas  v.  Waddell  (H.  L.  1880),  5  App.  Cas.  249,  263. 
And  see  Peareth  v.  Marriott  (C.  A.  1882),  22  Ch.  D.  182;  52  L.  J.  Ch. 
221;  48  L.  T.  170;  31  W.  R.  68.  But  where  the  judgment  has  been 
set  aside,  it  will  not  prevent  a  subsequent  action.  Partington  v.  Haw- 
thorne (13  Nov.  1888),  52  Justice  of  the  Peace,  807. 

A  party  will  not  be  prevented,  under  special  circumstances  and  on 
the  discovery  of  fresh  evidence,  from  initiating  fresh  proceedings. 
Peters  v.  Tilly  (1886),  IIP.  D.  145;  55  L.  J.  P.  75;  35  W.  R.  183. 
But  the  special  circumstances  showing  that  the  evidence  could  not  with 
reasonable  diligence  have  been  sooner  obtained,  are  essential  elements 
to  the  right  of  relief,  and  must  be  properly  brought  before  the  Court 
as  a  condition  precedent  to  the  retrial  of  the  principal  question.  In  re 
Marj,  Ex  parte  House  (C.  A.  1885),  28  Ch.  D.  518;  54  L.  J.  Ch.  338; 
52  L.  T.  79;  33  W.  R.  917. 

The  decision  in  a  former  suit  is  not  necessarily  an  estoppel  against 
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a  plaintiff  (although  the  same  person)  suing  in  a  different  capacity. 
Leggottr.  Great  Northern  Railway  Co.  (1876),  1  Q.  B.  D.  599  ;  45  L. 
J.  Q.  B.  557;  35  L.  T.  334;  24  W.  R.  784.  Still  less  is  it  an  estoppel 
as  against  a  person,  not  a  party,  and  not  claiming  through  a  party,  to 
the  former  suit.  Spencer  v.  Williams  (1871),  L.  R.,  2  P.  230  ;  40  L. 
J.  P.  45;  24  L.  T.  513;  19  W.  R.  703.  But  the  privy  in  law  of  a 
party  will  be  bound  by  it,  as,  for  example,  an  executor;  JSnnis  v. 
Bockford  (1884),  14  L.  R.  Ir.  285:  or  the  successors  in  a  corporation; 
In  re  Walton-cum-Trimley  Manor,  Ex  parte  Tomline  (1873),  28  L.  T. 
12;  21  V7.  R.  475.  So  an  incumbent  who  comes  into  a  benefice  is 
subject  to  the  burden  and  entitled  to  the  benefit  of  the  same  estoppel 
as  the  patron  who  appointed  him,  Magrath  v.  Reichel  (1888),  67  L.  T. 
850.  Where  the  plaintiff,  who  had  done  work  for  defendant's  wife  be- 
fore her  marriage,  had  got  judgment  against  her  separate  estate,  but  was 
unable  to  satisfy  it,  she  having  no  separate  estate;  it  was  held  that 
such  judgment  was  no  bar  to  an  action  for  the  debt  against  the  defend- 
ant, who  admitted  having  received  with  his  wife  assets  sufficient  to 
satisfy  the  debt,  Beck  v.  Pierce  (C.  A.  1889),  23  Q.  B.  D.  316;  58 
L.  J.  Q.  B.  516;  61  L.  T.  448  ;  38  W.  R.  29. 

A  judgment  may  also  be  a  bar  to  proceedings  by  a  person  who  is 
privy  in  estate  to  a  party  to  the  action,  or  one  of  a  multitude  of  persons 
having  the  same  general  right.  See  Blakemore  v.  Glamorganshire 
Canal  Co.  (1835),  2  Cr.,  M.  &  R.  133;  1  Gale,  78;  5  Tyr.  603;  City 
of  London  (Sewers  Commissioners)  v.  Gellatly  (1876),  3  Ch.  D.  610;  45 
L.  J.  Ch.  788;  24  W.  R.  1059.  To  establish  privity  of  estate,  it  must 
be  shown  that  the  judgment  affected  the  land.  Mercantile  Investment 
and  General  Trust  Co.  v.  River  Plate  Trust,  Loan,  and  Agency  Co. 
(1893),  1894, 1  Ch.  578;  63  L.  J.  Ch.  366;  70  L.  T.  131;  42  W.  R.  365. 
A  judgment  in  an  indictment  for  repair  of  a  road  pronounced  against  a 
person  liable  ratione  tenures  has  been  held  conclusive  by  way  of  estoppel 
to  establish  the  liability  against  all  subsequent  tenants.  Reg.  v. 
Blakemore  (1852),  2  Den.  C.  C.  410;  21  L.  J.  M.  C.60;  16  Jurist,  154. 

Judgment  in  a  personal  action  is  no  estoppel  as  against  a  stranger; 
Natal  Land  and  Colonization  Co.  v.  Good  (1868),  L.  R.,  2  P.  C.  121; 
5  Moore  P.  C.  C.  (N.  S.)  132;  16  W.  R.  1086;  Doe  d.  Bacon  v.  Brydges 
(1844),  6  M.  &  Q.  282;  7  Scott,  N.  R.  &33;  13  L.  J.  C.  P.  200; 
Christy  v.  Tancred  (1842),  9  M.  &  W.  438:  unless  he  has  contracted 
to  indemnify  against  the  former  action,  and  is  being  sued  upon  his 
contract.  Parker  v.  Leuns  (1873),  L.  R.,  8  Ch.  1035;  43  L.  J.  Ch. 
281;  29  L.  T.  199;  21  W.  R.  923;  but  see  Pritchard  v.  Hitchcock 
(1843)  6  M.  &  G.  151;  6  Scott  N.  R.  851;  King  v.  Norman  (1847), 
4  C.  B.  884;  17  L.  J.  C.  P.  23;  11  Jur.  824. 
Judgment  against  one  of  several  joint  contractors  or  debtors  is  a  bar 
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to  an  action  against  another  of  them.  King  v.  Hoare  (1844),  13  M. 
&  W.  494;  2D.  &  L.  382;  14  L.  J.  Ex.  29;  Ex  parte  Biggins,  In  re 
Tyler  (1858),  3  De  G.  &  J.  33;  27  L.  J.  Bank.  27;  4  Jur.  (N.  S.)  595; 
Kendall  v.  Hamilton  (1879),  4  App.  Cas.  508;  48  L.  J.  C.  P.  705;  41 
L.  T.  418;  28  W.  R.  97;  Cambeforty.  Chapman  (1887),  19  Q.  B.  D. 
229;  56  L.  J.  Q.  B.  639;  57  L.  T.  625;  35  W.  R.  838;  Hammond  v. 
ScJwfield  (1891),  1891,  1  Q.  B.  781;  60  L.  J.  Q.  B.  539;  64  L.  T.  659; 
39  W.  R.  491.  But  in  order  that  it  may  be  a  bar  it  must  be  shown 
that  it  was  recovered  on  a  ground  which  operated  as  a  discharge  of  all. 
Phillips  v.  Ward  (1863),  2  H.  &  C.  717;  33  L.  J.  Ex.  7;  9  Jur.  (N. 
S.)  1182;  9  L.  T.  345;  12  W.  R  106;  and  see  Drake  y.  Mitchell  (1803), 
3  East,  251;  7  R.  R.  449,  followed  in  Vestry  of  Bermondsey  v.  Ramsey 
(1871),  L.  R.,  6  C.  P.  247,  251;  40  L.  J.  C.  P.  206  ;  24  L.  T.  429;  In 
re  Davidson  (1884),  13  Q.  B.  D.  50,  54;  50  L.  T.  635;  Wegg-Prosser 
v.  Evans  (C.  A.  Nov.  1,  1894),  1894,  2  Q.  B.  101;  64  L.  J.  Q.  B.  1. 
It  is  to  be  observed  that  the  case  last  cited  expressly  overrules  the 
actual  decision  in  Cambefort  v.  Chapman,  supra,  and  to  some  ex- 
tent bears  out  the  remarks  made  upon  that  case  in  the  note  to  No.  3  of 
"  Abatement,"  1  R.  C.  182.  It  would  further  appear,  on  the  authority 
of  Wegg-Prosser  v.  Evans,  that  an  unsatisfied  judgment  on  a  bill,  given 
by  one  joint  contractor  alone  for  the  joint  debt,  is  only  a  bar  to  the 
action  on  the  joint  contract,  if  it  is  given  and  taken  in  satisfaction 
of  the  original  obligation. 

A  contractor  who  recovers  judgment  against  an  agent  cannot  after- 
wards, on  discovering  the  principal,  sue  him,  although  the  judgment 
is  unsatisfied.  Priestley  v.  Femie  (1865),  3  H.  &  C.  977;  11  Jur. 
(N.  S.)  813;  13  W.  R.1089. 

Final  judgment  against  one  joint  wrong-doer  is  a  bar  to  an  action 
against  another,  although  the  judgment  is  unsatisfied;  but  unless  it  is  sat- 
isfied, the  property  in  goods  obtained  by  the  wrong-doer  is  not  changed 
so  as  to  vest  it  in  the  person  against  whom  such  judgment  was  obtained. 
Brinsmead  v.  Harrison  (Ex.  Ch.  1872),  L.  R.,  7  C.  P.  547;  41  L.  J. 
C.  P.  190;  27  L.  T.  99;  20  W.  R.  784.  Upon  this  point  the  judgment 
of  Parke,  B. ,  in  King  v.  Hoare  (cited  1  R.  C.  180,  181),  and  the  case 
of  Brown  v.  Wootton,  Yelv.  67,  there  cited,  were  relied  on.  The  result  is, 
as  observed  by  Kelly,  C.  B.,  in  this  case  (Brinsmead  v.  Harrison),  to 
establish  finally  the  rule  that  judgment  recovered  against  one  of  two 
or  more  joint  debtors,  or  of  two  or  more  wrong-doers,  is  a  bar  to  an 
action  against  the  others  for  the  same  cause. 
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AMERICAN  NOTES. 

The  principal  case  is  cited  in  1  Black  on  Judgments,  sect.  255 ;  Van  Fleet 
on  Collateral  Attack,  sect  55.  And  see  Bigelow  on  Estoppel,  p.  135 :  "  In 
the  case  of  domestic  judgments,  parties  and  privies  are  estopped  in  collateral 
actions  to  deny  the  jurisdiction  of  the  Court  in  which  the  former  judgment 
was  recovered,  unless  it  appear  from  the  face  of  the  record  that  the  Court  had 
not  acquired  jurisdiction." 

No  principle  is  more  firmly  settled  than  that  when  a  Court  has  jurisdiction 
of  the  parties  and  subject-matter,  apparent  on  the  face  of  the  record,  its  judg- 
ment, unless  reversed  or  annulled  in  some  proper  proceeding,  may  not  be 
collaterally  called  in  question  by  any  party  or  privy,  either  for  error  in  the 
proceedings  or  for  want  of  jurisdiction.  Elliot  v.  Peirsol,  1  Peters  (U.  S.  Sup. 
Ct),  340;  McGoon  v.  Scales,  9  Wallace  (U.  S.  Sup.  Ct.),  23;  Woodman  v. 
Smith,  37  Maine,  21 ;  Porter  v.  Gile,  47  Vermont,  620  ;  Hendrick  v.  Whittemore, 
105  Massachusetts,  23 ;  Smith  v.  Shaw,  12  Johnson  (New  York),  257 ;  Yaple 
y.  Titus,  41  Penn.  State,  195;  80  Am.  Dec.  605;  Fridge  v.  State,  3  Gill  & 
Johnson  (Maryland),  103 ;  20  Am.  Dec.  463 ;  Lancaster  v.  Wilson,  27  Grattan 
(Virginia),  624;  Morris  v.  Gentry,  89  North  Carolina,  248;  Archer  v.  Guill, 
67  Georgia,  195 ;  Moore  v.  Ware,  51  Mississippi,  206 ;.  Kent  v.  Brown,  38 
Louisiana  Annual,  802 ;  Tadlock  v.  Eccles,  20  Texas,  782 ;  73  Am.  Dec.  213 ; 
Paul  v.  Smith,  82  Kentucky,  451 ;  Thacker  v.  Chambers,  5  Humphreys  (Ten- 
nessee), 313 ;  42  Am.  Dec.  431 ;  Bigelow  v.  Bigelow,  4  Ohio,  138;  19  Am.  Dec. 
591 ;  Sauer  v.  Twining,  81  Indiana,  366 ;  Harris  v.  Lester,  80  Illinois,  307 ; 
Hampson  v.  Weare,  4  Iowa,  13 ;  66  Am.  Dec.  116 ;  Yeoman  v.  Younger,  83 
Missouri,  424;  Wilkerson  v.  Schoonmaker,  77  Texas,  615;  19  Am.  St.  Rep. 
803  ;  Indiana  &c.  Ry.  Co.  v.  Allen,  113  Indiana,  308;  3  Am.  St.  Rep.  650; 
Morrill  v.  Morrill,  20  Oregon,  96;  23  Am.  St.  Rep.  95;  11  Lawyers'  Rep.  An- 
notated, 155 ;  Crim  v.  Kessing,  89  California,  478 ;  23  Am.  St.  Rep.  491 ; 
Pasewalkv.  Bollman,  29  Nebraska,  519 ;  26  Am.  St.  Rep.  399  ;  Dyett  v.  Hyman, 
129  New  York,  351;  26  Am.  St.  Rep.  533;  Burner  v.  Hevener,  34  West 
Virginia,  774 ;  26  Am.  St.  Rep.  948 ;  People  v.  Holladay,  93  California,  241 ; 
27  Am.  St.  Rep.  186;  Graham  v.  Culver,  3  Wyoming,  639;  31  Am.  St.  Rep. 
105 ;  Sullivan  v.  Shell,  36  South  Carolina,  578 ;  Baxter  v.  Myers,  85  Iowa, 
328  ;  39  Am.  St.  Rep.  298;  City  of  St.  Joseph  v.  Union  Ry.  Co.,  116  Missouri, 
636;  38  Am.  St.  Rep.  626 ;  Barrick  v.  Horner,  78  Maryland,  253 ;  44  Am.  St. 
Rep.  283 ;  Kleinschmidt  v.  Binzel,  14  Montana,  31 ;  43  Am.  St.  Rep.  604 ;  Carlisle 
v.  Killebrew,  89  Alabama,  329;  6  Lawyers'  Rep.  Annotated,  617;  Bolton  v. 
Schriecer,  135  New  York,  65 ;  18  Lawyers'  Rep.  Annotated,  242 ;  Manning  v. 
Leighton,  65  Vermont,  84;  24  Lawyers'  Rep.  Annotated,  684  ("Alabama" 
award). 

The  same  rule  applies  in  habeas  corpus  proceedings  to  review  judgments  of 
Courts  of  general  jurisdiction,  so  far  as  it  concerns  irregularities  or  errors  not 
taking  away  or  impairing  jurisdiction.  Ex  parte  Virginia,  100  United  States, 
339 ;  CP Malta  v.  Wentworth,  65  Maine,  129 ;  In  re  Dougherty,  27  Vermont,  325 ; 
Herrick  v.  Smith,  1  Gray  (Mass.),  1 ;  61  Am.  Dec.  381 ;  People  v.  Liscomb,  60 
New  York,  559  ;  19  Am.  Rep.  211 ;  Williamson's  Case,  26  Penn.  State,  9 ;  67 
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Am.  Dec.  374 ;  Ex  parte  Rollins,  80  Virginia,  314 ;  In  re  Schenck,  74  North 
Carolina,  607;  Ex  parte  Simmons,  62  Alabama,  416;  Ex  parte  Boland,  11 
Texas  Appeals,  159 ;  Ex  parte  Shaw,  7  Ohio  State,  81 ;  70  Am.  Dec.  55 ; 
Patterson  v.  Pressley,  70  Indiana,  94;  People  v.  Foster,  104  Illinois,  156 ;  In  re 
Truman,  44  Missouri,  181 ;  In  re  Rolfs,  30  Kansas,  758 ;  Matter  of  Eaton,  27 
Michigan,  1 ;  Petition  of  Sender,  41  Wisconsin,  517 ;  Ex  parte  Lehmkukl,  72 
California,  53 ;  Ex  parte  Twohig,  13  Nevada,  302 ;  In  re  Allison,  13  Colorado, 
525 ;  16  Am.  St.  Rep.  224 ;  State  v.  Galloway,  5  Coldwell  (Tennessee),  326 ;  98 
Am.  Dec.  404. 

But  lack  of  jurisdiction  may  be  shown  on  habeas  corpus.  People  v.  Liscomb, 
60  New  York,  559;  19  Am.  Rep.  211;  Deckard  v.  State,  38  Maryland,  186; 
Matter  of  Tarble,  25  Wisconsin,  390  ;  8  Am.  Rep.  85 ;  In  re  Morris,  39  Kansas, 
28;  7  Am.  St.  Rep.  512;  Ex  parte  Rosenblatt,  19  Nevada,  439 ;  3  Am.  St.  Rep. 
901 ;  Smith  v.  State,  85  Alabama,  341  (constitutionality  of  a  statute) ;  Wales 
v.  Whitney,  114  United  States,  564 ;  Black  on  Judgments,  sect.  256  ;  Ex  parte 
Lange,  18  Wallace  (U.  S.  Sup.  Ct.),  163. 

If  the  record  of  a  Court  of  superior  jurisdiction  is  silent  on  the  subject  of 
jurisdiction,  jurisdiction  is  presumed  conclusively.  Horner  v.  State  Bank,  1 
Indiana,  130;  48  Am.  Dec.  355  ;  Coit  v.  Haven,  80  Connecticut,  190;  Mitchell 
v.  Meuley,  32  Texas,  460 ;  Messinger  v.  Kintner,  4  Binney  (Penn.),  97;  Swear- 
engen  v.  Gulick,  67  Illinois,  208;  Fogg  v.  Gibbs,  8  Baxter  (Tennessee),  464; 
Hahn  v.  Kelly,  34  California,  391 ;  "  a  thoroughly  considered  case  "  —  Bigelow ; 
1  Black  on  Judgments,  sect.  271 ;  Herrick  v.  Butler,  30  Minnesota,  156 ;  Evans 
v.  Young,  10  Colorado,  316 ;  Welsh  v.  Childs,  17  Ohio  State,  319 ;  Crank  v. 
Flowers,  4  Ileiskell  (Tennessee),  629 ;  Woodhouse  v.  Fillbates,  77  Virginia,  317. 

If  lack  of  jurisdiction  appears  affirmatively  on  the  record,  it  may  be  taken 
advantage  of  collaterally.  Ferguson  v.  Crittenden  County,  6  Arkansas,  479; 
FUzhugh  v.  Custer,  4  Texas,  391;  51  Am.  Dec.  728;  WoIIy.  Wall,  123  Penn. 
State,  545 ;  10  Am.  St.  Rep.  549 ;  Furgeson  v.  Jones,  17  Oregon,  204;  11  Am. 
St.  Rep.  808 ;  and  in  the  case  of  Courts  of  inferior  or  limited  jurisdiction,  the 
jurisdiction  may  be  collaterally  impeached  unless  all  facts  essential  to  confer 
jurisdiction  are  spread  on  the  record.  Morse  v.  Presby,  25  New  Hampshire, 
299;  Embury  v.  Conner,  3  New  York,  511;  Huntington  v.  Charlotte,  15Ver- 
mont,  46  ;  Clark  v.  Bryan,  16  Maryland,  171 ;  Arthur  v.  State,  22  Alabama,  61 ; 
Harris  v.  Hardeman,  14  Howard  (U.  S.  Sup.  Ct.)f  334 ;  Rowley  v.  Howard,  23 
California,  401 ;  Cmwford  v.  Howard,  30  Maine,  422 ;  Steen  v.  Steen,  25  Mis- 
sissippi, 513;  Bigelow  on  Estoppel,  p.  141. 

The  same  is  true  of  superior  Courts  of  general  jurisdiction,  when  acting 
under  limited  powers,  or  not  according  to  the  course  of  the  common  law. 
Pulaski  County  v.  Stuart,  28  Grattan  ("  the  most  satisfactory  and  reasonable 
statement  of  the  rule  that  we  have  encountered  n  —  Black)  (Virginia),  872; 
Wade  v.  Hancock,  76  Virginia,  620 ;  Cooper  v.  Sunderland,  3  Iowa,  114 ;  66 
Am.  Dec.  52 ;  1  Black  on  Judgments,  sect.  279,  citing  Thatcher  v.  Powell,  6 
Wheaton  (U.  S.  Sup.  Ct.),  119,  and  other  cases. 
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No.  2.  SCOTT  v.  SHEAKMAN. 
(1775.) 

No.  3.  CONCHA  v.  CONCHA. 

(H.  L.  1886,  APPEAL  IN  ACTION) 

DE  MOEA  v.  CONCHA. 

RULE. 

A  judgment  in  rem  of  a  Court  of  competent  jurisdiction 
is  conclusive  against  all  the  world  as  to  the  matter  ad- 
judged and  all  necessary  consequences. 

But  a  finding  of  the  Court  as  to  a  fact  which  is  not 
essential  to  the  determination  of  the  question  whether  the 
judgment  in  rem  ought  to  be  pronounced,  is  not,  although 
contained  in  the  judgment,  conclusive  as  a  judgment  in 
rem  upon  the  fact  so  found. 

Scott  v.  Shearman. 

2  Wm.  Black.  977-982. 

Judgment  in  rem  —  Conclusive  evidence. 

Condemnation  of  goods  in  the  Exchequer  is  so  conclusive,  and  so  alters  [977] 
their  property,  that  trespass  will  not  lie  against  the  officer  who  seized 
them,  to  try  the  point  of  forfeiture  again. 

Trespass  against  five  Custom-house  officers  for  breaking  and 
entering  the  house  of  the  plaintiff  at  Harwich,  and  searching  and 
rummaging  the  same,  and  taking  away  certain  of  his  goods.  On 
Not  guilty  pleaded,  the  cause  was  tried  at  Chelmsford  Assizes  in 
Lent,  1774,  and  a  verdict  found  for  the  plaintiff,  damages  £100,  on 
this  special  case  reserved :  The  defendants  (who  were  all  known 
to  be  Custom-house  officers),  on  the  24th  of  August,  1773,  entered 
the  plaintiffs  house  in  the  daytime,  in  the  company  of  the  plain- 
tiff, under  pretence  of  an  information  against  run  goods,  and 
demanded  of  the  plaintiff  and  his  wife  their  keys,  which  they 
refused  to  deliver,  and  desired  to  see  their  information,  which 
Shearman  refused  to  produce,  and  threatened,  if  they  would  not 
vol.  xi. — 2 
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give  up  the  keys,  he  would  break  open  the  locks,  and  accordingly 
got  a  constable,  to  whom  he  produced  his  writ  of  assistance,  and 
broke  open  the  locks  of  the  chambers,  closets,  and  drawers,  and 
took  away  twenty  pints  of  Geneva  in  one  case  bottle,  and  ten 
pints  with  rue  steeped  therein  in  another  case  bottle,  which  was 
brought  that  morning  at  five  o'clock  from  on  board  the  plaintiffs 
vessel  (which  was  just  arrived  from  Flushing,  where  she  had  sold 
a  cargo  of  fish),  and  was  part  of  the  ship's  stores.  The  defendants 
gave  in  evidence  a  copy  of  the  record  of  condemnation  of  the  same 
Geneva  in  the  Court  of  Exchequer,  Michaelmas  Term,  1773 ;  and 
that  the  said  Geneva,  when  seized,  was  immediately  lodged  in  the 
King's  storehouse.  —  Qu.  Whether  the  plaintiff  is  entitled  to 
Tecover  ? 

This  case  was  argued  last  Michaelmas  Term,  before  Gould  and 
Blackstone,  Js.,  by  Glyn,  for  the  plaintiff,  and  Walker,  for  the 
defendants. 

The  questions  made  were  principally  two:  1.  Whether  the 
original  entry  of  the  defendants  without  a  constable  was 
[*978]  tortious;  *and  2.  Whether  the  condemnation  in  the  Ex- 
chequer was  conclusive  evidence  to  the  jury;  Glyn  con- 
tending that  it  only  was  conclusive  in  respect  to  the  forfeiture  of 
the  goods,  but  that  it  did  not  protect  the  officer  from  answering 
for  his  misbehaviour  in  an  action  of  trespass.  No  authorities  were 
cited  on  either  side ;  but  it  seemed  to  be  agreed  to  be  a  new  case. 

Gould,  J.,  thought  the  whole  was  to  be  considered  as  one 
transaction;  that  there  was  no  misbehaviour  on  the  part  of  the 
officers ;  that  the  case  did  not  import  an  entry  against  the  will  of 
the  plaintiff,  but  rather  the  contrary.  And  he  inclined  to  think 
the  condemnation  was  conclusive  evidence,  but  desired  to  have 
another  argument 

Blackstone,  J.,  agreed,  that  there  was  no  special  misbehaviour 
on  the  part  of  the  officers,  provided  the  seizure  was  legal,  from  the 
goods  being  uncustomed  or  prohibited,  —  a  fact  which  the  jury  have 
found  in  the  negative.  But  he  doubted  how  far  the  condemnation 
in  the  Exchequer  was  conclusive  as  to  other  collateral  matters, 
distinct  from  the  property  vested  in  the  Crown ;  and  wished  to 
have  the  case  argued  again,  that  this  matter  might  be  thoroughly 
considered. 

It  was  accordingly  argued  again  in  this  Term,  but  no  new  lights 
were  thrown  upon  the  question  by  anything  alleged  at  the  bar. 
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And  it  was  now  held  by  the  whole  Court  (De  Grey,  C.  J., 
Gould,  Blackstone,  and  Nabes,  Js.)  that  there  was  no  mis- 
behaviour on  the  part  of  the  defendants,  and  that  the  condemna- 
tion in  the  Exchequer  was  conclusive  evidence  to  the  jury  in  an 
action  of  trespass  for  seizing  the  goods  condemned. 

Blackstone,  J.,  who  had  conceived  a  doubt  upon  the  former 
argument,  thought  it  incumbent  on  him  to  deliver  his  reasons 
at  large  for  changing  the  inclination  of  his  first  opinion,  viz. :  "  It 
being  asserted  by  the  counsel  for  the  plaintiff,  and  not  denied  by 
the  counsel  for  the  defendants,  that  there  was  no  authority 
to  be  found  on  either  side,  I  at  first  inclined  to  think  *  that  [*  979] 
Brother  Glyn's  distinction  was  right;  and  that  the  con- 
demnation upon  default  of  the  owner  might  be  conclusive  in  rem, 
so  that  the  right  of  the  Crown  to  the  goods  should  never  be 
contested  again;  but  not  conclusive  in  personam,  in  case  the 
owner  could  prove  they  were  in  fact  not  seizable,  and  chose  to 
bring  an  action  against  the  person  seizing  for  damages,  by  way  of 
collateral  remedy.  But,  upon  full  consideration,  I  am  now  con- 
vinced that  there  is  no  ground  for  such  a  distinction.  The  only 
possible  ground  that  the  plaintiff  can  rely  on  in  the  present  case, 
which  is  unaccompanied  with  misbehaviour,  or  any  unwarrantable 
violence,  is,  that  the  goods  were  not  in  truth  liable  to  be  seized  by 
the  laws  of  the  Customs ;  although,  by  the  plaintiffs  default,  they 
have  been  condemned  in  the  Exchequer.  But  I  take  this  con- 
demnation to  be  conclusive  evidence  to  all  the  world  that  the 
goods  were  liable  to  be  seized ;  and  that  therefore  this  action  will 
not  lie. 

1.  Because  of  the  implicit  credit  which  the  law  gives  to  any 
judgment  in  a  Court  of  Record  having  competent  jurisdiction  of 
the  subject-matter.  The  jurisdiction  in  this  case  of  the  Court  of 
Exchequer  is  not  only  competent,  but  sole  and  exclusive.  And 
though  it  be  said  that  no  notice  is  given  to  the  owner  in  person, 
and  that  therefore  he  is  not  bound  by  the  condemnation,  not  being 
a  party  to  the  suit,  yet  the  seizure  itself  is  notice  to  the  owner, 
who  is  presumed  to  know  whatever  becomes  of  his  own  goods. 
He  knew  they  were  seized  by  a  revenue  officer.  He  knew  they 
were  carried  to  the  King's  warehouse.  He  knew,  or  might  have 
known,  that  by  the  course  of  law,  the  validity  of  that  seizure* 
would  come  on  to  be  examined  in  the  Court  of  Exchequer,  and 
could  be  examined  nowhere  else.    He  had  notice  by  the  two 
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proclamations,  according  to  the  course  of  that  Court.  He  had 
notice  by  the  writ  of  appraisement,  which  must  be  publicly 
executed  on  the  spot  where  the  goods  were  detained.  And  having 
neglected  this  opportunity  of  putting  in  his  claim,  and  trying  the 
point  of  forfeiture,  it  was  his  own  laches,  and  he  shall  for  ever  be 
concluded  by  it,  not  only  with  respect  to  the  goods  themselves, 
but  every  other  collateral  remedy  for  taking  them.  For  it 
[*  980]  would  be  *  nugatory  to  debar  him  from  recovering  directly 
the  identical  goods  that  are  condemned,  if  he  is  allowed  to 
recover  obliquely  damages  equivalent  to  their  value. 

2.  Because,  the  property  of  the  goods  being  changed,  and  irre- 
vocably vested  in  the  Crown  by  the  judgment  of  condemnation, 
(as  is  clear  beyond  any  dispute,  and  conceded  on  the  part  of  the 
plaintiff),  it  follows,  as  a  necessary  consequence,  that  neither 
trespass  nor  trover  can  be  maintained  for  taking  them  in  an 
orderly  manner.  For  the  condemnation  has  a  retrospect  and 
relation  backwards  to  the  time  of  the  seizure.  The  spirituous 
liquors  that  were  seized,  were  therefore,  at  the  time  of  the  seizure, 
the  goods  and  chattels  of  his  Majesty,  and  not  of  the  plaintiff,  as 
in  his  declaration  he  has  (necessarily)  declared  them  to  be ;  since 
neither  trespass  nor  trover  will  lie  for  taking  of  goods,  unless,  at 
the  time  of  the  taking,  the  property  was  in  the  plaintiff. 

This  reasoning  is  supported  by  authorities  expressly  in  point. 
In  Gilbert's  Treatise  of  the  Exchequer,  cap.  13,  it  is  clearly  shown 
in  what  manner  these  informations  in  rem,  which  were  instituted 
in  order  to  give  the  Crown  possession  of  its  ancient  prerogative 
revenues  of  wrecks,  deodands,  estrays,  and  the  like,  by  degrees 
came  afterwards  to  be  applied  to  the  forfeitures  enacted  by  the 
statute  law  for  offences  against  the  laws  of  the  Customs  and 
Excise.  And  it  is  expressly  laid  down,  p.  186,  that  "the  very 
seizing  of  the  goods  is  notice  to  the  claimer,  and  an  undertaking 
to  proceed  to  condemnation  according  to  the  rules  of  the  Court." 
The  retrospect  or  relation  backwards  in  these  informations  was 
the  same  as  in  the  Inquests  of  Office.  And  there  is  in  Keilw. 
68  b,  in  the  King's  Bench,  21  H.  7,  a  remarkable  case  of  the 
retrospect  in  the  case  of  a  deodand.  The  King's  officer  had  seized 
the  instrument  of  death  immediately  after  the  accident ;  but  no 
inquisition  was  had  till  a  year  afterwards,  when  the  goods  were 
found  to  be  a  deodand.  Upon  trespass  brought  against  the  officer 
for  seizing  the  goods,  the  Court  held,  that  the  inquisition  related 
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Lack  to  the  death ;  that  the  seizure  therefore  was  lawful, 
and  no  action  of  trespass  would  lie.  *  The  case  also  of  [*  981] 
fugitives'  goods  is  a  strong  instance  to  show  how  conclusive 
the  law  esteems  the  judgment  of  forfeiture  to  be,  when  pronounced 
by  a  legal  and  competent  tribunal  If  the  Coroner's  Inquest  finds 
a  man  guilty  of  homicide,  and  that  he  fled  for  it ;  though  he  may 
traverse  the  crime,  and  be  acquitted  of  the  felony,  yet  he  cannot 
traverse  the  flight,  by  which  his  goods  are  forfeited  to  the  King ; 
8  Ed.  IV.  4;  1  Hal  P.  C.  416 ;  2  Hal.  P.  C.  64.  And  therefore, 
though  the  petty  jury  expressly  acquit  him  of  both  the  felony  and 
the  flight,  their  verdict  as  to  the  flight  shall  be  void;  for  they 
ought  not  to  enquire  of  the  flight,  after  it  has  been  once  found, 
and  the  forfeiture  vested  in  the  Crown  by  the  Coroner's  Inquest ; 
Fitz.  Abr.  Forfeiture,  35;  Staundf.  P.  C.  183,  and  Prerog.  46; 
Dyer,  238  b ;  2  Hal.  P.  C.  301.  The  reason  given  in  some  of  the 
books  why  this  inquest  is  not  traversable,  like  other  Inquests  of 
Office,  is  because  of  the  notoriety  of  the  Coroner's  Inquest  super 
visum  corporis,  at  which  the  inhabitants  of  all  the  neighbouring 
vills  are  bound  to  attend ;  and  so  the  finding  of  the  flight  is  but  in 
effect  recording  the  absence  of  the  party.  There  is  surely  as  much 
notoriety  of  the  information  in  the  Exchequer  against  uncustomed 
goods ;  and  the  absence  or  default  of  the  party  shall  be  equally 
conclusive  against  him. 

But  the  legal  decision  of  this  question  doth  not  rest  on  theory  or 
analogy  only.  It  hath  been  determined  over  and  over  in  the  very 
point  Vanderbergh  and  Blake,  Tr.  13  Car.  II.,  in  the  Exchequer, 
Hardr.  194,  it  was  held,  that  the  seizure  and  proclamation  are 
sufficient  notice  to  the  owner ;  and  that  neither  trover  nor  action 
for  malicious  information,  nor  other  action  which  may  blow  off  the 
judgment  by  a  sidewind,  will  lie  after  a  condemnation  in  the  Ex- 
chequer. Ekins  and  Smith,  M.  31  Car.  II.,  in  the  Exchequer, 
Raym.  336,  and  cited  per  Cur.,  Carth.  327 ;  after  condemnation 
the  property  is  altered,  so  as  neither  trespass  nor  trover  will  lie  for 
the  proprietor  against  the  person  that  seizeth  them.  Martin  and 
Wilsford,  T.  6  W.  &  M.,  in  the  Exchequer,  Carth.  323 ; 
after  judgment  upon  an  information  of  seizure,  the  *  prop-  [*  982] 
erty  is  altered  thereby,  so  as  neither  trover  nor  trespass 
will  lie  for  him  who  was  the  owner ;  and  it  is  not  reasonable  that 
a  judgment  should  be  subverted  by  a  collateral  action.  And  in 
Robinson  qui  tarn  and  Versvelt  et  aL,  Tr.  2  Geo.  II.,  in  the  Ex- 
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chequer  (according  to  a  note  of  Sir  Thomas  Parker,  late  C.  B.), 
Pengelly,  C.  B.,  held,  that  if  a  stranger  claims  property  on  the 
information,  and  on  the  trial  a  forfeiture  is  found,  by  the  condem- 
nation the  property  is  altered  against  the  right  owner,  though  he 
be  not  the  claimer  on  record.  The  general  doctrine  has  been 
recognised  in  the  King's  Bench,  in  1705,  in  the  case  of  Stafford 
and  Stevens,  and,  in  1731,  in  that  of  Butley  and  Walter,  according 
to  notes  furnished  by  the  Custom-house  books ;  and  in  a  variety 
of  Nisi  Prius  cases  from  the  same  quarter:  to  which  may  be 
added,  two  instances  from  Viner,  tit  Evidence,  p.  95,  where  the 
same  point  was  ruled  by  Price,  B.,  in  1716,  and  King,  C.  J.,  in 
1719. 

Upon  the  whole,  by  the  opinion  of  all  the  Judges, 

Judgment  for  the  defendants. 

Concha  v.  Concha  (Appeal  in  Action  De  Mora  v.  Concha). 

11  App.  Cas.  541-572  (s.  c.  56  L.  J.  Ch.  257 ;  55  L.  T.  522;  35  W.  R.  477). 

[541]  Estop}>el.  —  Res  judicata.  —  Judgment  in  rem.  — Judgment  inter  partes. 

A  native  of  Chili  made  his  will  in  London  and  died.  A  caveat  having  'been 
entered  on  behalf  of  his  daughter,  the  executors  propounded  the  will  in  solemn 
form,  alleging  that  the  testator  was  domiciled  in  England.  The  daughter 
pleaded  that  the  deceased  was  at  the  date  of  the  will  and  until  his  death  domi- 
ciled in  Chili,  and  that  the  will  was  not  duly  executed  according  to  the  law  of 
Chili.  Upon  this  plea  (inter  alia)  the  executors  took  issue.  The  Judge  of  the 
Probata  Court  made  a  decree  by  which  he  pronounced  for  the  validity  of  the 
will,  found  that  the  deceased  was  at  the  date  of  tho  will  and  at  his  death  a 
domiciled  Englishman,  and  decreed  probate  to  the  executors.  The  daughter 
afterwards  filed  a  bill  against  the  executors,  alleging  that  the  testator  was  a 
domiciled  Chilian,  that  his  will  being  executed  in  England  according  to  English 
law  was  good  by  the  law  of  Chili  but  so  far  only  as  the  testator  could  by  the 
law  of  Chili  dispose  by  will  of  one  fourth  of  his  personal  estate,  and  that  the 
other  three  fourths  belonged  to  the  daughter.  The  executors  by  answer  set  up 
the  decree  of  the  Probate  Court  as  a  bar.  An  order  having  been  made  for 
inquiry  as  to  the  testator's  domicil,  in  an  administration  suit  under  circumstances 
which  (it  was  conteuded)  made  it  equivalent  to  an  order  in  the  suit  by  the 
daughter  against  the  executors,  the  question  whether  the  order  was  right  was 
litigated  between  the  daughter  and  the  residuary  legatee  :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  that  the  decree  of  tho 
Probate  Court  was  not  conclusive  in  rem  as  to  the  domicil,  because  the  finding 
as  to  the  domicil  was  not  necessary  to  the  decree  :  — 

Held  also,  affirming  tho  decision  of  the  Court  of  Appeal,  that  for  the  same 
reason  the  decree  of  the  Probate  Court  was  not  conclusive  inter  partes  as  to  the 
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doinicil,  as  between  the  daughter  and  the  residuary  legatee,  for  the  executors 
could  not,  by  litigating  in  the  Probate  suit  a  question  of  doinicil  which  it  was 
not  necessary  to  decide  for  the  purposes  of  that  suit,  conclude  the  residuary 
legatee  as  to  the  testator's  power  of  disposing  of  his  property,  and  that  as  the 
residuary  legatee  was  not  bound  the  daughter  could  not  be  bound,  since  estoppel 
must  be  mutual. 

On  the  prosecution  of  an  inquiry  added  to  a  decree  one  party  filed  an 
*  affidavit  by  a  person  resident  in  South  America,  and  gave  notice  to  [*  542] 
read  it,  whereupon  the  opposite  party  gave  notice  that  he  required  to 
cross-examine  the  deponent,  not  saying  when,  where,  or  before  whom :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  that  Order  xxxvin.  r.  28, 
excluding  an  affidavit  from  being  read,  except  by  special  leave,  unless  the 
deponent  is  produced  for  cross-examination  —  even  supposing  that  Order  xxxvii. 
it.  21,  22,  make  that  rule  applicable  to  evidence  on  an  inquiry,  and  supposing 
that  Order  xxxvm.  r.  28,  applies  to  a  witness  resident  out  of  the  jurisdiction  — 
did  not  exclude  the  present  affidavit,  as  the  notice  for  cross-examination  did  not 
follow  the  terms  of  Order  xxxviii.  r.  28  :  — 

Held  also,  that  the  order  of  the  Court  of  Appeal  admitting  the  affidavit  as 
evidence,  without  prejudice  to  any  application  by  the  opposite  party  within 
fourteen  days  for  tho  cross-examination  of  too  deponent  in  any  place  in  South 
America  before  some  proper  person  to  be  appointed  for  that  purpose  was  right 
under  all  the  circumstances. 

Appeals  from  two  orders  of  the  Court  of  Appeal  reported  as 
De  Mora  v.  Concha,  one  made  the  21st  of  February,  1885 
(29  Ch.  D.  268),  the  other  made  the  10th  of  March,  1886  (32 
Ch.  D.  133). 

The  facts  relating  to  the  order  of  the  21st  of  February,  1885,  are 
set  out  at  length  in  the  report  of  the  decision  of  the  Court  of 
Appeal.  Those  material  to  the  present  report  were  as  follows: 
Juan  Jos£  Concha,  a  native  of  Chili,  died  in  France  in  1860,  having 
made  his  will  and  codicil  in  London,  by  which  he  appointed  De 
Mora  and  Mannequin  executors,  and  made  the  appellant,  Trinidad 
Concha,  residuary  legatee.  A  caveat  having  been  entered  by  the 
testator's  daughter,  the  respondent  Adelinda,  the  executors  as 
plaintiffs  propounded  the  will  and  codicil,  alleging  in  the  declara- 
tion that  the  testator,  "  a  native  of  the  republic  of  Chili  but  of 
late  domiciled  in  England  and  residing  at  No.  3  Adam  Street 
Adelphi,  Middlesex,"  —  made  his  last  will,  &c.  Adelinda  as  de- 
fendant pleaded  that  the  deceased  was  a  native  of  Chili  and  that  at 
the  time  the  will  and  codicil  bore  date,  to  wit,  the  29th  of  Novem- 
ber, 1859,  was  a  domiciled  subject  of  the  Chilian  republic  and  so 
continued  until  his  death,  and  that  the  will  and  codicil  were  not 
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executed  with  the  forms  and  requisites  of  the  law  of  Chili :  that 
the  deceased  bad  not  complied  with  the  rules  and  restrictions 
imposed  upon  testamentary  dispositions  by  the  law  of  Chili ;  and 
that  the  will  and  codicil  were  therefore  not  duly  executed, 
[*  543]  but  that  if  executed  they  were  *  inoperative  notwithstand- 
ing. The  executors  by  their  replication  denied  (1)  that 
the  deceased  was  either  at  the  time  when  the  will  and  codicil  were 
executed  or  at  the  time  of  his  death  a  domiciled  subject  of  the 
Chilian  republic,  and  took  issue  thereon  :  denied  (2)  that  the  will 
and  codicil  were  not  duly  executed,  and  took  issue  thereon  :  denied 
(3)  that  the  will  and  codicil  were  inoperative,  and  took  issue 
thereon.  The  cause  was  heard  before  the  Judge  of  the  Probate 
Court,  Sir  C.  Cresswell,  who  on  the  28th  of  July,  1860,  made 
the  following  decree :  — 

"Afterwards  on  the  26th,  27th, and  28th  July,  1860,  the  Judge, 
having  taken  the  oral  evidence  of  the  witnesses  produced  as  well 
on  behalf  of  the  plaintiffs  as  of  the  defendant  and  having  heard 
counsel  on  behalf  as  well  of  the  plaintiffs  as  of  the  defendant,  by 
his  final  decree  pronounced  for  the  force  and  validity  of  the  last 
will  and  testament  of  Juan  Josd  Concha,  the  deceased  in  this  cause, 
with  a  codicil  thereto,  bearing  date  respectively  the  29th  day  of 
November,  1859,  and  that  the  said  deceased  was  at  the  time  of  the 
date  of  the  said  will  and  also  at  the  time  of  his  death  a  domiciled 
Englishman,  and  decreed  probate  of  the  said  will  and  codicil  to 
Jos£  Maria  de  Mora  and  Theodore  Mannequin,  the  executors  named 
in  the  said  will,  but  made  no  order  as  to  costs." 

The  executors  afterwards  brought  an  administration  suit  in 
Chancery  against  Trinidad,  the  present  appellant,  and  his  mother. 
In  that  suit  {De  Mora  v.  Concha)  a  decree  was  made  on  the  17th 
of  November,  1860. 

On  the  27th  of  January,  1862,  Adelinda  filed  a  bill  against  the 
executors,  alleging  that  the  testator  was  at  his  death  a  domiciled 
Chilian ;  that  his  will,  being  executed  in  England  and  with  the 
formalities  required  by  the  English  law,  was  valid  according  to 
the  law  of  Chili  to  the  extent  to  which  as  a  domiciled  Chilian  the 
testator  could  by  the  laws  of  Chili  dispose  of  his  property  but  not 
further  or  otherwise :  that  the  will  had  been  proved  in  the  Probate 
Court:  that  the  testator  left  surviving  him  no  widow  and  no 
issue  other  than  the  plaintiff  Adelinda,  and  that  in  consequence 
thereof  according  to  the  laws  of  Chili  one  fourth  part  only  of  his 
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personal  property  passed  by  or  was  subject  to  his  will,  and 
the  other  three  fourths,  subject  to  their  due  proportion  *  of  [*  544] 
his  debts  and  liabilities,  devolved  on  his  death  upon  the 
plaintiff  as  such  only  child.  The  bill  prayed  for  a  declaration 
that  the  testator  had  at  the  time  of  his  death  a  Chilian  domicil 
and  that  three  fourths  of  his  personal  estate,  subject  as  aforesaid, 
had  devolved  upon  the  plaintiff,  and  for  the  necessary  directions 
accordingly.  The  answer  of  the  executors  {inter  alia)  set  up  the 
decree  of  the  Probate  Court  as  a  bar,  and  insisted  that  it  was  not 
competent  for  the  plaintiff  to  dispute  the  fact  of  the  testator  hav- 
ing been  a  domiciled  Englishman  at  the  time  of  his  death.  No 
further  steps  were  taken  in  this  suit  (Concha  v.  Mannequin). 
On  the  14th  of  February,  1877,  an  order  was  made  by  the  Court 
of  Appeal  staying  all  further  proceedings  in  Concha  v.  Mannequin 
and  in  certain  other  causes,  with  liberty  to  any  of  the  parties  to 
apply  in  the  administration  cause  (De  Mora  v.  Concha)  to  add  to 
the  decree  in  that  cause  of  the  17th  of  November,  1860,  all  accounts 
and  inquiries  in  the  causes  in  which  further  proceedings  were 
ordered  to  be  stayed.  On  the  24th  of  June,  1881,  an  order  was 
made  that  the  conduct  of  the  administration  cause  {De  Mora  v. 
Concha)  be  transferred  from  the  plaintiff  Mannequin,  the  surviving 
executor,  to  the  present  appellant,  Trinidad.  On  the  25th  of  Feb- 
ruary, 1882,  an  order  was  made  by  Bacon,  V.  C,  in  the  administra- 
tion cause  {De  Mora  v.  Concha)  that  the  service  of  any  notices  or 
proceedings  upon  the  plaintiff  Mannequin  be  dispensed  with,  and 
that  for  all  purposes  the  defendant  Trinidad  (the  present  appel- 
lant) be  nominated  to  represent  the  estate  of  the  testator  in 
that  cause. 

On  the  19th  of  July,  1884,  Bacon,  V.  C,  in  the  administration 
cause  {De  Mora  v.  Concha)  on  the  application  of  Adelinda  and 
her  husband  (the  other  respondent,  Manuel  Antonio),  made  an 
order  for  several  inquiries  in  addition  to  those  ordered  by  the 
decree  of  the  17th  of  November,  1860;  and  (inter  alia)  for  an 
inquiry  what  was  the  domicil  of  the  deceased  at  the  time  of  his 
death,  and  what  part  of  his  personal  estate  according  to  the  law 
of  such  domicil  he  was  able  to  and  did  effectually  dispose  of  by 
his  will,  and  who  according  to  the  law  of  such  domicil  was  at  his 
decease  entitled  to  so  much  of  his  personal  estate  as  was  not 
effectually  disposed  of  by  such  will,  and  who  was  now  entitled 
thereto. 
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[*  545]     *  The  Court  of  Appeal  (Baggallay,  Bowen,  and  Fry 
L.  JJ.)  affirmed  this  order.   (29  Ch.  D.  268.)    From  this 
decision  Trinidad,  the  residuary  legatee,  appealed. 

July  22,  23.  Arthur  Charles,  Q.  Q,  and  Seward  Brice,  for  the 
appellant :  — 

The  testator's  daughter  Adelinda  is  not  at  liberty  to  raise  the 
question  of  the  testator's  domicil,  the  decree  of  the  Probate  Court 
having  conclusively  established  that  his  domicil  was  in  England. 
That  decree  is  an  estoppel  both  as  a  judgment  inter  partes  and  as 
a  judgment  in  rem.  First,  inter  partes.  The  order  of  Bacon,  V.  G, 
of  the  19th  of  July,  1884,  now  under  appeal,  though  actually  made 
in  the  administration  cause  (De  Mora  v.  Concha),  must  be  con- 
sidered as  having  been  made  in  the  cause  by  Adelinda  against  the 
executors  (Concha  v.  Mannequin),  this  being  the  effect  of  the  order 
of  the  14th  of  February,  1877.  This  being  so,  the  order  under 
appeal  is  made  in  a  cause  in  which  the  litigant  parties  are  the  same 
as  they  were  in  the  probate  suit :  Adelinda  and  the  executors. 
Adelinda's  claim  in  her  action  against  the  executor  is  a  creditor's 
claim ;  a  claim  of  debt  against  the  executor.  This  is  clearly  so 
by  the  law  of  Scotland :  2  Fraser,  Husband  and  Wife,  2nd  ed. 
p.  976.  That  this  is  also  the  law  of  England  appears  from  what 
is  said  about  the  writ  de  rationabUi  parte  bonorum  in  1  FitzHer- 
bert,  New  Natura  Brevium  (ed.  1794),  p.  122  L.  See  also  per  Lord 
Westbury  in  La  Cloche  v.  La  Cloche,  L  R,  3  P.  C.  125 ;  39  L.  J.  P. 
C.  25.  Being  a  creditor's  claim  it  must  have  been  brought  against 
the  executors :  the  legatees  have  nothing  to  do  with  it ;  and  the 
parties  are  therefore  the  same  in  the  present  litigation  as  in  the 
probate  suit.  This  is  so  whether  the  English  law  be  applicable 
to  the  will  so  as  to  make  the  whole  estate  disposable,  or  the 
Chilian  so  as  to  make  only  one  fourth.  In  either  case  the  whole 
estate  vested  in  the  executors  as  such ;  and  if  so  the  residuary 
legatee  is  bound  as  being  privy.  The  very  principle  now  in  ques- 
tion was  determined  in  favour  of  the  appellant's  view  in  Bouchier 
v.  Taylor,  4  Bro.  P.  C.  708,  as  appears  from  the  reasons  for  the 
judgments  given  in  Hargrave's  Law  Tracts,  pp.  472-476. 
[*  546]  It  *  is  said  contra  that  the  Probate  Court  need  not  have 
determined  the  domicil :  but  that  is  not  so :  the  parties 
had  raised  that  issue ;  and  the  estoppel  depends  on  what  the 
parties  allege.  A  man  must  have  one  and  cannot  have  more  than 
one  domicil :  Udny  v.  Udny,  L.  B.,  1  H.  L.  Sc.  441 ;  and  the  parties 
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in  the  probate  suit  were  bound  to  allege  some  dornicil :  In  the  Goods 
of  Deshais,  34  L.  J.  P.  58.  As  to  the  forms  of  issues  in  the  Pro- 
bate Court  regulating  trials  in  1860  see  the  Probate  Rules  set  out 
in  Coote's  Probate  Practice,  Common  Form  and  Contentious  Busi- 
ness (5th  ed.)  pp.  455,  458 ;  Form  No.  6  p.  468 ;  Form  No.  11  and 
pp.  471,  475.  Suppose  instead  of  trying  that  issue  himself  the 
judge  of  the  Probate  Court  had  sent  it  to  be  tried  by  a  jury  at 
the  assizes,  and  had  had  the  verdict  entered  and  given  judgment 
upon  it ;  that  would  have  been  a  judgment  on  that  issue  binding 
as  an  estoppel.  Outram  v.  Morewood,  3  East,  346  (7  R.  R.  473)  ; 
see  also  Hankin  v.  Turner,  10  Ch.  D.  372 ;  48  L.  J.  P.  D.  &  A.  38 ; 
and  Barrs  v.  Jackson,  1  Phill.  582 ;  14  L.  J.  Ch.  433 ;  per  Lord 
Lyndhuest  following  Bouchier  v.  Taylor,  4  Bro.  P.  C.  708.  [They 
also  referred  to  Isherwood  v.  Cheetham,  31  L.  J.  P.  99.] 

Secondly,  the  decree  of  the  Probate  Court  was  a  judgment  in 
rem  upon  the  question  of  dornicil  and  therefore  binding  upon  all 
the  world,  because  it  was  a  finding  of  status  which  was  the 
foundation  of  the  judgment  and  was  necessary  for  the  judgment. 
This  is  so  even  if  the  judgment  may  be  founded  upon  either  of 
two  alternatives,  and  the  judge  decides  upon  the  wrong  one:  a 
mistake  of  fact  makes  no  difference.  Beg.  v.  Inhabitants  of  Hart- 
ington,  4  E.  &  B.  780,  793,  24  L.  J.  M.  C.  98,  103,  per  Coleridge, 
J.  That  the  grant  of  probate  is  conclusive  in  rem  upon  the  ques- 
tion of  dornicil  appears  from  Whicker  v.  Hume,  7  H.  L.  C.  124, 131, 
143,  28  L.  J.  Ch.  396. 

Fischer,  Q.  C,  Rigby,  Q.  C.,and  Stewart  Smith  for  the  respondents 
were  not  heard. 

[There  was  another  appeal  relating  to  the  effect  of  the  rules 
of  the  Supreme  Court  as  to  cross-examination  upon  affidavits, 
but  not  relating  in  any  way  to  the  subject  now  under  con- 
sideration.] 

Lord  Herschell,  L.  C. :  —  [548] 
My  Lords,  the  first  matter  with  which  your  Lordships  have 
to  deal  is  an  appeal  from  an  order  of  the  Court  of  Appeal  of  the  21st 
of  February,  1885,  affirming  an  order  of  Bacon,  V.  C.  That  order 
directed,  in  an  administration  suit  to  which  I  will  presently  refer, 
that  there  should  be  an  inquiry  as  to  what  was  the  dornicil  of  one 
Juan  Josd  Concha  at  the  time  of  his  death,  and  what  part  of  his 
personal  estate  according  to  the  law  of  such  dornicil  he  was  able 
to  dispose  of  by  his  will.    It  was  urged  on  behalf  of  the  appellant 
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before  the  Vice-Chancellor  and  afterwards  in  the  Court  of 
Appeal  that  that  inquiry  ought  not  to  have  been  directed,  inas- 
much as  the  question  put  by  that  inquiry  had  been  conclusively 
answered  by  the  decision  of  a  competent  tribunal. 

The  matter  arose  in  this  way  :  Juan  Jos6  Concha  was  a  Chilian 
by  birth,  and  his  original  domicil  was  undoubtedly  Chilian.  He 
died  having  made  a  will  in  this  country  with  the  formalities 

required  by  the  law,  relating  to  wills,  of  this  country. 
[*  549]  By  his  *  will  he  appointed  two  gentlemen,  named  De 

Mora  and  Mannequin,  his  executors,  and  made  the  resid- 
uary bequest  in  favour  of  the  present  appellant,  Juan  Jos£  de  la 
Trinidad  Concha.  The  executors  propounded  that  will,  and  applied 
to  the  Court  of  Probate  for  probate  to  be  granted  to  them.  In  the 
declaration  in  that  probate  suit,  which  was  commenced  in  the 
year  1860,  they  alleged  "  that  Don  Juan  Jos£  Concha  was  a  native 
of  the  Kepublic  of  Chili,  but  of  late  domiciled  in  England,"  and 
that  he  had  made  his  last  will  and  testament  appointing  them  his 
executors.  The  present  respondent,  Adelinda  Concha,  who  alleged 
herself  to  be  a  daughter  of  Juan  Jos6  Concha,  set  up,  in  answer 
to  that  declaration  of  the  executors,  that  "Juan  Josd  Concha  was 
a  domiciled  subject  of  the  Chilian  Eepublic,  and  so  continued" 
from  the  time  of  his  will  to  the  time  of  his  death ;  "  that  the  will 
and  codicil  were  not  executed  in  accordance  with  the  forms  and 
requisites  of  the  law  of  Chili ;  that  the  deceased  had  not  complied 
with  the  rules  and  restrictions  imposed  upon  testamentary  dis- 
positions by  the  law  of  Chili " ;  and  that  therefore  the  will  and 
codicil  were  not  duly  executed.  The  words,  "that  the  deceased 
had  not  complied  with  the  rules  and  restrictions  imposed  upon 
testamentary  dispositions  by  the  law  of  Chili,"  referred  to  a  pro- 
vision of  the  law  of  Chili  by  which  a  testator  has  not  that  full 
testamentary  power  which  exists  in  this  country,  but  can  only 
dispose  of  a  part  of  his  movable  property  at  all  events,  the  other 
part  going,  notwithstanding  a  will  purporting  to  dispose  of  all 
his  property,  to  his  children  or  other  relatives. 

To  that  defence  the  plaintiffs  reply :  First,  they  deny  that  Don 
Juan  Jos£  Concha,  the  deceased,  was  either  at  the  time  of  the 
execution  of  his  will  or  at  the  time  of  his  death  a  domiciled 
Chilian,  and  they  take  issue  thereon.  Secondly,  they  deny  that 
the  will  and  codicil  were  not  duly  executed  and  they  take  issue 
thereon. 
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Upon  the  pleadings  as  put  forward  by  the  parties  in  that  suit, 
the  matter  came  before  the  then  Judge  of  the  Probate  Court,  Sir 
Cresswell  Cresswell,  for  decision,  and  that  learned  Judge  made  a 
decree  by  which  he  "  pronounced  for  the  force  and  validity  of  the 
last  will  and  testament  of  Juan  Jos£  Concha,  the  deceased  in  the 
cause,  with  a  codicil  thereto, "  and  decreed  probate  of  the 
will  *and  codicil  to  the  executors  named  in  the  will.  By  [*  550] 
that  order,  undoubtedly,  the  learned  Judge  determined 
that  the  will  was  a  will  validly  executed,  under  which  executors 
were  properly  appointed,  and  that  those  executors  were  entitled  to 
probate  of  the  will. 

But  in  addition  to  the  language  which  I  have  read,  the  order 
contains  these  words  —  after  pronouncing  for  the  force  and  validity 
of  the  will  —  "  and  that  the  said  deceased  was  at  the  time  of  the 
date  of  the  said  will  and  also  at  the  time  of  his  death  a  domiciled 
Englishman. "  Now  I  do  not  think  it  can  be  disputed  that  that 
finding  was  not  essential  to  the  judgment  in  the  cause.  If  there 
had  been  no  such  finding,  or  if  the  finding  had  been  the  other 
way,  it  might  equally  well  have  been  the  case  that  the  learned 
Judge  was  "bound  to  decree  probate  of  the  will  to  the  executors, 
because  the  defence  of  the  defendant  necessarily  took  up  two 
grounds  (one  alone  would  not  have  been  enough),  namely,  that 
the  deceased  was  a  domiciled  Chilian,  and  that,  according  to  the 
law  of  Chili,  the  will  was  not  validly  executed.  If,  although  a 
domiciled  Chilian,  the  will  was  validly  executed  according  to  the 
law  of  Chili,  there  cannot  be  the  slightest  doubt  (indeed  it  was 
admitted  at  the  Bar)  that  this  decree  for  probate  must  have  fol- 
lowed, as  a  necessary  consequence,  the  hearing  of  the  cause.  It  is 
admitted  that  there  was  evidence  before  the  learned  Judge  that  the 
law  of  Chili  did  make  such  a  testament  as  this  a  valid  one ;  but  it 
was  urged  that,  although  it  may  not  have  been  necessary  for  the 
learned  Judge  to  decide  that  the  deceased  was  a  domiciled  English- 
man, yet  that,  in  fact,  he  did  so  decide,  and  that  his  decision  was 
recorded  in  the  order  of  the  Court ;  and  it  is  said  that  having  so 
decided,  and  his  decision  being  so  recorded,  the  decision  of  the 
learned  Judge  upon  that  point  is  conclusive ;  first,  it  is  said,  con- 
clusive in  rem  against  all  the  world,  and  then  conclusive  inter 
partes  between  those  who  were  then  litigating. 

It  is  upon  that  ground  that  the  appellant  now  alleges  that  this 
inquiry  ought  not  to  have  been  directed  in  the  administration 
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suit,  which  arose  in  this  way.  After  probate  of  the  will  had 
been  granted  an  action  was  raised  for  the  purpose  of  obtaining  a 
decree  for  the  administration  of  the  deceased's  estate  by  the  execu- 
tors, in  which  they  were  plaintiffs,  and  the  appellant,  the 
[*  551]  residuary  *  legatee,  was  the  defendant  I  will  deal  pres- 
ently with  the  contention  that  the  inquiry  was  not  an 
inquiry  instituted  in  that  suit,  but  in  another  suit  to  which  our 
attention  was  directed  But  apart  from  that  point,  which  may  be 
important  on  the  question  of  there  being  an  estoppel  inter  partes, 
the  substantial  way  in  which  the  appellant  shapes  his  case  is  this, 
that  this  very  point  having  been  conclusively  determined  by  a 
competent  tribunal,  it  is  not  right  or  proper  that  it  should  be 
reopened  by  such  an  inquiry  as  the  Vice -Chancellor  ordered. 

It  is  first  put  as  an  estoppel  in  rem,  conclusive  against  all  the 
world.  That  the  mere  fact  that  probate  of  the  will  was  granted 
is  not  so  conclusive  is  established  beyond  all  possibility  of  ques- 
tion by  a  decision  of  your  Lordships'  House.  In  the  case  of 
Whicker  v.  Hume,  7  H.  L  C.  124,  156,  that  very  point  was 
determined,  and  that  opinion  was  expressed  by  all  the  noble  and 
learned  Lords  who  advised  the  House  on  the  occasion.  Lord 
Cranworth  says :  "  The  first  question  made  is  one  that  was 
extremely  important,  namely,  the  point  whether  probate  was  or 
was  not  conclusive  evidence  of  the  domicil.  Now, "  he  says,  a  I 
have  no  hesitation  in  saying  that  the  affirmative  of  that  proposition 
cannot  be  a  correct  exposition  of  the  law.  A  probate  is  conclusive 
evidence  that  the  instrument  proved  was  testamentary  according 
to  the  law  of  this  country.  But  it  proves  nothing  else.  *  Then 
he  puts  the  very  case  that  has  now  arisen  before  your  Lordships : 
"  Suppose  there  was  a  country  in  which  the  form  of  a  will  was 
exactly  similar  to  that  in  this  country,  but  in  which  no  person 
could  give  away  more  than  half  his  property.  Such  an  instru- 
ment made  in  that  country  by  a  person  there  domiciled,  when 
brought  to  probate  here,  would  be  admitted  to  probate  as  a  matter 
of  course.  Probate  would  be  conclusive  that  it  was  testamentary, 
but  it  would  be  conclusive  of  nothing  more,  for  after  that  there 
would  then  arise  the  question  how  is  the  Court  that  is  to  admin- 
ister the  property  to  ascertain  who  is  entitled  to  it?  For  that 
purpose  you  must  look  beyond  the  probate  to  know  in  what  coun- 
try the  testator  was  domiciled,  for  by  the  law  of  that  country  the 
property  must  be  administered. " 
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That  appears  to  me  to  determine  beyond  all  possibility 
of  *  question  that  the  mere  granting  of  probate  by  the  [*552] 
learned  Judge  in  the  Court  of  Probate  under  such  circum- 
stances as  these  did  not  conclusively  determine  what  was  the 
domicil  of  the  testator.  But  it  is  said  although  his  decision 
would  not  necessarily  have  determined  that  question  had  it  been 
delivered  in  a  different  form  from  that  which  it  took,  and  had  the 
order  been  in  a  different  form,  yet  it  is  conclusive  because  in  this 
particular  case  the  learned  Judge  affected  to  determine  that  point, 
and  his  determination  was  recorded  in  the  order.  For  my  part,  I 
think  it  would  be  impossible  to  hold  that  a  question  of  that  sort 
is  conclusively  determined  because  the  learned  Judge  has  expressed 
his  opinion  upon  a  matter  of  fact  when  that  matter  of  fact  was 
not  essential  to  his  decision.  All  that  is  essential  to  the  decision 
that  the  plaintiffs  were  entitled  to  probate  may  be  taken,  perhaps, 
to  be  conclusively  determined;  but  I  do  not  see  how  anything 
more  than  this  can  be  taken  to  be  conclusively  determined.  Cer- 
tainly it  would  be  very  strange,  if  although  the  finding  in  the 
decree  as  to  the  testator's  domicil  could  not  be  appealed  from 
because  it  was  not  essential  to  the  decision,  nevertheless  it  con- 
clusively determined  the  fact  against  all  the  world,  upon  which 
the  opinion  of  no  tribunal  except  that  of  the  Judge  of  first  instance 
could  be  taken.  That  appears  to  me  sufficient  in  itself  to  show 
that  as  a  judgment  in  rem  it  would  be  impossible  to  hold  that  it 
had  force  and  effect,  and  was  therefore  an  estoppel  against  all  the 
world  when  the  same  question  afterwards  arose. 

I  pass,  therefore,  to  the  question  whether  it  was  an  estoppel,  as 
is  alleged,  inter  partes.  The  parties  to  that  litigation  undoubtedly 
were  the  executors  and  Adelinda  Concha,  the  present  respondent; 
and  it  is  said  that  after  probate  had  been  decreed  Adelinda  Concha 
filed  a  bill  against  the  executors  in  which  she  claimed  a  share  of 
the  estate  as  belonging  to  her  by  reason  of  its  being  incompetent 
to  the  testator,  according  to  the  law  of  Chili,  to  dispose  of  it 
Besides  that  suit  there  were  many  other  suits,  to  which  I  need  not 
refer  beyond  mentioning  the  fact  that  there  were  such  suits ;  and 
there  was  also  the  administration  suit  to  which  I  have  already 
alluded.  An  order  was  made  by  the  Court  that  all  the  suits  but 
the  administration  suit  should  be  stayed,  but  that  in  that 
suit,  in  addition  to  the  inquiries  which  would  be  *requi-  [*  553] 
site  therein,  any  other  inquiries  which  would  be  requisite 
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in  any  of  the  otheT  suits  might  also  be  ordered  In  that  state  of 
things  an  inquiry  was  ordered  as  to  whether  Juan  Jos6  Concha 
was  domiciled  in  Chili  or  in  this  country.  Now  it  is  said  that 
the  inquiry  must  be  taken  to  be  an  inquiry  made,  under  the  power 
to  which  I  have  just  alluded,  in  a  suit  in  which  Adelinda  Concha 
was  plaintiff  against  the  executors.  I  own  I  am  at  a  loss  to  see, 
even  if  it  be  material,  why  it  must  be  taken  to  be  an  inquiry  in 
that  suit.  No  doubt  any  inquiry  which  would  not  be  properly  an 
inquiry  in  the  administration  suit  must  be  taken  to  be  an  inquiry 
that  is  relevant  in  one  of  the  otheT  suits.  But  in  the  adminis- 
tration suit  itself  the  question  arose  how  the  estate  was  to  be 
administered.  One  of  the  questions  was  whether  Adelinda 
Concha  was  entitled  to  a  share,  or  whether  it  all  passed  under  the 
will.  It  appears  to  me,  therefore,  that  in  that  suit  it  was  neces- 
sary, if  it  was  a  proper  inquiry  at  all,  to  make  the  inquiry  ordered 
by  the  Vice-Chancellor  as  to  the  domicil  of  Juan  Jos6  Concha. 
Supposing  the  inquiry  to  be  so  ordered  in  that  suit,  was  that 
litigation  a  litigation  between  the  same  parties  so  as  to  make 
the  decision  in  the  probate  suit  a  decision  binding  by  way  of 
estoppel  ? 

I  do  not  think  that  it  is  possible  to  contend  successfully  that 
Adelinda  Concha  would  be  conclusively  bound  by  that  determi- 
nation of  the  domicil  of  the  testator  unless  the  appellant  would 
also  be  bound  by  it,  so  that  if  the  decision  had  been  the  other  way 
Adelinda  Concha  might  have  relied  upon  that  determination  by 
way  of  estoppel  as  securing  to  her  the  rights  which  she  claimed. 
Of  course  the  executors  had  no  personal  interest  in  the  matter. 
Their  duty  was  only  to  administer  the  estate  under  the  will,  or,  if 
the  law  of  Chili  prevailed,  to  some  extent  outside  the  will.  But 
the  real  and  substantial  controversy  obviously  was  between  the 
residuary  legatee  under  the  will  and  Adelinda  Concha.  It  cannot 
be  questioned  that  for  certain  purposes  the  executors  do  represent 
the  legatees  and  the  residuary  legatee;  and  it  may  perhaps  be 
admitted  (at  all  events,  for  the  purposes  of  this  case)  that  so  far 
as  regards  all  matters  necessarily  decided  in  a  suit  to  which  the 
executors  are  parties  the  residuary  legatee  and  the  other 
[*  554]  legatees  may  be  bound  by  the  decision.  But  I  *  think 
that  must  be  limited  to  the  matters  necessarily  decided  in 
the  litigation  to  which  the  executors  are  parties,  and  that  if  the 
executors  choose,  as  it  is  said  here  they  have  chosen,  to  obtain  a 
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decision  of  the  Court  upon  a  point  which  is  immaterial  for  the 
purpose  of  determining  the  rights  in  question  between  the  parties, 
they  cannot  by  tendering  for  decision  an  issue  which  is  unneces- 
sary for  the  determination  of  the  case  bind  all  parties  claiming 
under  the  will,  legatees  of  whatever  description,  because  that  find- 
ing has  been  obtained  in  such  a  suit  under  such  circumstances  by 
the  executors.  That  really  is  the  present  case.  If  the  residuary 
legatee  is  bound  here  at  all  he  is  bound  by  a  finding  of  the  learned 
Judge  which  was  quite  unnecessary  for  the  determination  of  what 
he  had  to  decide,  and  by  a  finding  of  the  learned  Judge  which, 
therefore,  could  not  be  successfully  appealed  against. 

I  think,  therefore,  that  for  these  reasons  the  appellant, 
Trinidad  Concha,  if  the  finding  had  been  the  other  way,  would 
not  in  any  way  have  been  estopped ;  there  would  have  been  noth- 
ing to  prevent  his  insisting  before  the  Court  which  was  to  deal 
with  the  estate  that  the  domicil  was  English  and  not  Chilian.  If 
that  be  so,  I  cannot  see  that  Adelinda  could  any  more  be  bound, 
as  I  have  said,  by  the  determination  in  the  suit  of  an  issue  ten- 
dered by  the  executors,  but  which  was  not  necessary  for  the  ulti- 
mate decision  of  that  which  the  learned  Judge  had  to  decide, 
which  was  solely  this,  are  the  executors  entitled  to  probate  of 
this  will? 

It  is  said  that  the  litigation  is  a  litigation  between  the  same 
parties.  Now  I  do  not  think  that  in  the  sense  in  which  that  lan- 
guage is  used  in  the  case  of  an  estoppel  it  was  really  between  the 
same  parties  so  as  to  bind  Adelinda.  Mr.  Charles  cited  to  us 
cases  for  the  purpose  of  establishing  that  this,  by  way  of  analogy, 
must  be  considered  as  a  mere  debt  due  from  the  executors  to 
Adelinda,  and  that  therefore  it  is  a  mere  matter  between  Adelinda 
and  the  executors,  just  as  the  probate  question  was.  I  own  that 
it  does  not  strike  me  in  that  light.  It  may  be  that  according  to 
the  law  of  some  countries  it  may  be  sued  for  as  a  debt  But 
there  is  nothing  to  show  us  what  is  the  state  of  things  according 
to  the  law  of  Chili,  or  how  the  matter  is  regarded  there.  It 
seems  to  me  in  truth  to  be  a  claim  to  which  the  child 
*  is  entitled  under  the  law  of  Chili  to  have  the  estate,  [*  555] 
pro  tanto,  administered  in  a  particular  way ;  and  I  think 
that  in  the  administration  suit  the  executors  had  two  rival  claims 
to  the  administration  of  that  estate ;  they  had  the  claim,  on  the  one 
hand,  of  Trinidad,  the  appellant,  who  said,  u  You  must  adminis- 
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ter  the  whole  of  it  under  the  will  because  I  am  the  residuary 
legatee  of  a  testator  domiciled  in  England ;  "  there  was  on  the 
other  hand  the  claim  of  Adelinda,  who  said,  "  You  must  adminis- 
ter part  of  it  outside  the  will  as  being  my  property,  and  as  to 
that  there  is  no  will,  because  with  regard  to  that  there  was  no 
power  to  make  a  will.  *  Those  two  claims  in  the  administration 
suit  necessarily  fell  to  be  determined ;  and  I  think  it  would  be 
erroneous  to  regard  it  as  a  mere  question,  like  the  question  of 
an  ordinary  debt,  between  Adelinda  and  the  executors,  and  to 
regard  her  as  bound  by  a  finding  of  the  Judge  in  the  probate  suit 
which  was  not  essential  to  the  decree  which  that  learned  Judge 
pronounced. 

Mr.  Charles  relied  very  strenuously  upon  the  case  of  Bouchier  v. 
Taylor,  4  Bro.  P.  C.  708,  the  only  record  of  the  reasons  for  the 
judgment  in  which  is  to  be  found  in  Haigrave's  Law  Tracts,  pp. 
472-476.  I  think  that  case  is  entirely  distinguishable  from  the 
present  That  was  a  case  in  which  a  Dr.  Bouchier  and  Alice 
Merchant  claimed  to  be  the  next  of  kin  of  the  deceased,  Alice 
Merchant  claiming  to  be  nearer  akin  than  Dr.  Bouchier.  If  she 
was  nearer  akin  she  was  entitled  to  administration  as  against 
Dr.  Bouchier.  She  died  in  the  course  of  the  litigation  and  her 
executors  continued  the  litigation,  and  it  was  finally  decided 
against  them  in  favour  of  Dr.  Bouchier.  After  that  a  residuary 
legatee  under  her  will,  who  of  course  only  claimed  by  reason  of 
her  will  and  could  have  no  better  or  other  claim  than  hers, 
sought,  in  a  suit  for  the  distribution  of  the  estate  in  the  Court  of 
Chancery,  to  go  behind  the  finding  that  Dr.  Bouchier  was  the 
nearer  relative,  —  a  finding,  in  fact,  against  the  claim  of  Alice 
Merchant,  and  to  allege  that  the  finding  in  the  Spiritual  Court,  as 
it  then  was,  in  no  way  bound  him.  This  House  held,  reversing 
the  decision  of  the  Lord  Chancellor  and  the  Master  of  the 

Bolls,  that  he  was  in  that  case  bound  by  the  judgment 
[*  556]  of  the  Spiritual  Court    But  it  is  to  *  be  observed,  first, 

that  in  that  case  the  question  as  to  which  he  was  held 
bound  by  reason  of  the  decision  against  his  predecessor  in  title 
was  the  very  point  which  had  to  be  decided  by  the  Spiritual 
Court  In  the  next  place,  it  must  be  remembered  that  at  that 
time  the  Spiritual  Court  was  a  Court  of  distribution  as  well  as  a 
Court  merely  to  determine  the  question  of  the  validity  of  the 
testament,  and  to  grant  probate  or  administration ;  it  was  a  Court 
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of  distribution  concurrently  with  the  Court  of  Chancery.  It  was 
said  there  by  the  noble  and  learned  Lords  in  this  House  that  the 
decision  of  a  Spiritual  Court  would  determine  that  question  for 
all  purposes  with  which  it  had  to  deal ;  it  would  determine  it  not 
merely  for  the  purpose  of  saying  to  whom  administration  should 
go,  but  it  would  also  determine  it  for  any  subsequent  question 
which  would  arise  in  the  same  cause  with  regard  to  the  distri- 
bution of  the  estate.  That  finding  would  be  a  finding  of  the 
Spiritual  Court  for  both  purposes;  so  that  it  was  impossible  to 
hold  that  the  Court  of  Chancery,  being  merely  a  Court  of  concur- 
rent jurisdiction  for  the  purpose  of  distribution,  would  not  be 
bound  by  the  finding  of  the  Spiritual  Court  in  a  matter  of  distri- 
bution, a  finding  between  the  same  parties  on  the  very  point 
which  in  each  case  had  to  be  determined. 

For  those  reasons  that  case  seems  to  me  to  be  wholly  distin- 
guishable from  the  present  The  matter  was  dealt  with  very  care- 
fully in  the  judgment  of  Bowen,  L  J.,  in  the  Court  below.  I 
agree  with  the  reasoning  upon  which  he  has  proceeded,  and  I  do 
not  think  it  necessary  to  add  anything  further  than  to  move  your 
Lordships  that  the  judgment  appealed  from  be  affirmed,  and  that 
the  appeal  be  dismissed  with  costs. 

The  other  appeal  which  has  been  argued  before  us  is  a  matter 
entirely  independent  of  that  upon  which  I  have  just  expressed  my 
opinion.  .  .  . 

Lord  Blackburn  :  —  [561] 
My  Lords,  these  two  separate  appeals  have  been  for  con- 
venience' sake  united  in  one  appeal.  They  are  separate  appeals, 
and  depend  upon  quite  separate  questions.  I  have  listened  at- 
tentively to  what  the  noble  and  learned  Lord  the  Lord  Chan- 
cellor has  been  saying,  and  I  agree  with  his  conclusion  in  each 
of  the  cases,  but  I  will  say  a  few  words,  and  they  will  be  only 
a  very  few,  separately  as  to  each. 

As  to  the  first  of  these  appeals,  the  appeal  on  the  supposed 
ground  that  it  was  settled  by  the  decision  of  Sir  Cresswell  Cress- 
well —  either  because  it  was  a  judgment  in  rem,  or  because  it  was 
a  judgment  inter  partes,  and  the  parties  were  the  same  —  that  the 
domicil  of  Don  Juan  Jo&6  Concha  at  the  time  of  his  death  was  in 
England,  it,  I  think,  is  a  mistaken  notion  that  it  was  so  settled, 
and  that  that  was  a  judgment  in  rem.  Upon  that  point  I  attach 
a  good  deal  of  weight,  as  simplifying  the  question,  to  the  fact 
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that  by  the  Probate  Act  of  1857  the  authority  and  power  and 
jurisdiction  in  England  of  the  Judge  of  the  Court  of  Probate, 
which  Sir  Cresswell  Cresswell  was  at  that  time,  were  by  the  23rd 
section  very  much  cut  down  and  were  different  from  that  which 
had  been  the  jurisdiction  of  the  Spiritual  Court  before.  Speak- 
ing from  memory  (unfortunately  I  have  not  the  section  before  me) 
he  is  to  have  the  same  jurisdiction  as  the  Prerogative  Court,  but 
there  is  an  express  proviso  that  he  is  not  to  have  any  jurisdiction 
over  suits  fcfr  distribution.  This  is  taken  away  from  him,  or 
rather  is  not  given  to  him,  although  it  had  belonged  to  the 
Spiritual  Court  before.  Now  that,  I  think,  makes  a  very  con- 
siderable difference,  when  you  look  at  it,  as  to  what  ought  to  be 
the  effect  of  the  judgment  of  Sir  Cresswell  Cresswell,  the  Judge  of 
the  Probate  Court,  as  being  a  judgment  in  rem  in  the  sense  in  which 

it  decides  matters  conclusively.  That,  in  my  mind,  takes 
[*  562]  away  the  applicability  of  the  case  of  Bouchier  v.  *  Taylor, 

4  Bro.  P,  C.  708,  because  Sir  C.  Cresswell,  when  deciding, 
as  judge  of  the  Court  of  Probate,  that  probate  should  be  granted  to 
the  executor  of  this  will,  had  not  to  decide,  and  not  only  had  not 
to  decide  but  could  not  then  or  at  any  other  time  decide,  what  was 
the  construction  of  that  will,  or  what  was  its  effect  for  the  purpose 
of  giving  to  legatees,  or  not  giving  to  legatees.  What  he  did 
decide  was  (and  to  that  extent  I  think  the  decision  was  conclusive 
on  everybody),  that  there  was  an  executor  who  was  entitled  to 
have  probate  in  England  foT  the  purpose  of  getting  in  and  taking 
the  property  which  was  in  England,  and  to  that  he  was  entitled  if 
there  was  a  will  which  made  that  executor  a  good  executor  accord- 
ing to  the  law  of  England ;  but  I  do  not  think  that  Sir  Cresswell 
Cresswell  had  any  power  to  say  that  the  testator  was  or  was  not 
really  a  domiciled  Englishman.  If  he  had  been  a  domiciled 
American,  or  domiciled  in  any  other  country,  I  do  not  think  that 
a  decision  of  the  Judge  of  our  Probate  Court  saying :  "  I  find  him 
to  be  a  domiciled  Englishman,  and  therefore  on  that  account  grant 
probate,"  would  be  at  all  conclusive  upon  the  Court  of  another 
country  to  oblige  them  to  admit  that  he  was  a  domiciled  English- 
man, when  in  fact  he  was  not ;  or,  putting  it  the  converse  way, 
that  if  a  Chilian  Court  had  chosen  to  say  that  some  very  wealthy 
man  was  a  domiciled  Chilian,  and  had  therefore  granted  probate, 
the  law  of  nations  would  require  that  to  conclude  any  person  from 
saying  in  this  country  that  he  was  not  so. 


B.  C.  VOL.  XI.]        SECT.  I.  —  BY  MATTER  OP  RECORIX 


37 


Ho.  8.  —  Concha  y.  Oancha,  11  App.  Cu.  668,  568. 

This  is  a  part  of  the  law  which  I  think  is  very  well  expressed 
by  Lord  Cranworth  in  the  case  of  Enohin  v.  Wylie,  10  H.  L.  C. 
at  p.  19.  He  says  there :  *  The  rules  of  law  applicable  to  such  a 
case  *  as  he  was  then  talking  of  "  are,  as  I  conceive,  well-estab- 
lished. Personal  property  in  this  country,  belonging  to  a  for- 
eigner or  to  a  British  subject  domiciled  abroad,  can  only  be 
obtained,  in  the  event  of  his  death,  through  the  medium  of  a 
representative  in  this  country. "  He  proceeds  a  few  lines  lower 
down  to  say,  as  reported,  *  In  every  case  the  succession  to  per- 
sonal property  will  be  regulated,  not  according  to  the  law  of  this 
country,  but  to  that  of  the  domicil. "  It  rather  is  that  it  is 
administered  by  the  Court  of  this  country  according  to  the 
law  of  this  country,  and  that  it  is  to  be  administered  *  by  [*  563] 
ascertaining  the  domicil  and  the  law  of  the  domicil ;  but 
that  is  to  be  done  by  a  Court  of  distribution,  which  the  Judge  of 
the  Court  of  Probate  was  not  He  proceeds  to  say,  after  saying 
that  personal  property  in  this  country  in  the  case  which  he  puts 
can  only  be  obtained  through  the  medium  of  a  representative  in 
this  country :  "  If  he  has  died  intestate,  administration  will  be 
granted  here  limited  to  the  personal  estate  in  this  country.  If  he 
has  left  a  will  valid  by  the  law  of  his  domicil,  and  has  thereby 
appointed  executors,  probate  of  that  will  must  be  obtained  here,  * 
that  is  to  say,  for  the  purpose  of  getting  the  property  in  this  coun- 
try, and  it  would  be  granted  to  the  executors  of  that  will  if  it 
was  valid  according  to  the  law  of  the  country  and  would  be  good 
here. 

Now,  when  we  come  to  look  at  the  present  case  it  appears 
clearly  enough  that  this  testator,  Juan  Josd  Concha,  had  been  a 
Chilian  by  birth.  He  came  to  England,  and  would  primd  facie 
not  acquire  an  English  domicil,  but  no  doubt  he  might  have 
acquired  an  English  domicil.  Whilst  in  England  he  was  in  the 
full  swing  of  litigation  with  his  brother  and  son-in-law  (which 
in  the  Chilian  law  is  not  considered  a  stain  and  an  impropriety) 
with  respect  to  a  large  amount  of  property  which  was  clearly  in 
England  Those  numerous  suits  which  he  was  carrying  on  in  the 
Court  of  Chancery  here,  relating  to  this  very  large  sum  which 
was  in  England,  were  clearly  in  themselves  suits,  which,  as  soon 
as  he  died,  could  not  be  carried  on  without  a  personal  representa- 
tive in  this  country.  It  is  equally  clear  that  it  was  proper  for 
the  Judge  of  the  Court  of  Probate  to  grant  probate  to  the  executor 
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of  his  will  if  that  will  was  such  as  to  appoint  a  valid  executor  in 
this  country.  Now  it  was  quite  immaterial,  for  the  purpose  of 
so  doing,  what  his  domicil  was  if  the  Judge  of  the  Probate  Court 
was  satisfied  that  probate  should  be  granted.  Everybody  now  is 
agreed  in  the  fact  that  Juan  Joa6  had  acquired  no  domicil  where 
he  was.  It  is  quite  clear  that  if  he  had  either  acquired  an  Eng- 
lish domicil  or  a  Chilian  domicil  the  only  two  laws  which  were 
at  all  material  were  that  of  Chili,  and  that  of  England,  which 
was  where  he  was  at  the  time  when  he  executed  his  will ;  and 
whichever  was  his  domicil,  if  his  will  was  a  good  will,  valid  to 

the  extent  of  appointing  an  executor  according  to  the  for- 
[*  564]  malities  of  *  either  of  those  countries,  it  was  quite  enough 

to  make  it  the  duty  of  the  Judge  of  the  Probate  Court  to 
grant  probate  to  that  executoT  whether  the  testator  had  been 
domiciled  in  England  or  in  Chili. 

Now  that  being  so,  the  executor  proposing  to  prove  the  will 
there  was  a  caveat  entered,  and  it  is  said  that  Sir  Ckesswell  Cress- 
well  (I  think  there  must  be  some  mistake  about  it  —  however, 
it  is  asserted)  did  really  enter  into  an  inquiry  as  to  whether  or 
not  the  testator  was  domiciled  in  England,  and  found  that  he 
was ;  and  it  is  said  that  upon  the  caveat  in  the  suit  an  order  was 
drawn  up,  which  may  perhaps  not  mean  that,  but  which  does 
look  extremely  as  if  the  registrar  entered  the  judgment  that  the 
Judge  did  find  it  I  cannot  think  that  if  he  had  done  that  it 
would  have  bound  everybody  universally  as  being  a  judgment  in 
rem.  I  have  instanced  a  sort  of  illustration  of  it.  Supposing  he 
had  done  so,  and  supposing  that  he  was  wrong,  and  the  fact  was 
that  the  testator  had  not  been  really  domiciled  in  England,  but 
had  been  domiciled,  say,  in  the  United  States,  in  New  York  we 
will  suppose,  could  it  possibly  have  been  said  that  the  Court  of 
New  York  (which  undoubtedly  would  have  the  same  general  law 
of  nations  as  we  have,  following  the  law  of  the  domicil  to  distri- 
bute the  property)  would  have  respected  the  decision  of  the  Judge 
Ordinary,  it  establishing  that  this  will  was  proved  conclusively 
as  being  enough  to  make  this  person  executor  and  the  representa- 
tive in  England  to  obtain  the  English  property  —  could  it  have 
been  said  that  the  Judge  Ordinary  having  erroneously  found  that 
the  testator  was  domiciled  in  England,  when  in  fact  he  was  a 
domiciled  citizen  of  the  United  States,  it  was  to  conclude  them 
and  conclude  everybody  to  the  fact  that  he  was  a  domiciled  Eng- 
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lishman  until  a  foreigner  had  come  to  the  Court  of  this  country  to 
obtain  a  reversal  ?  I  cannot  think  so.  If  that  was  so,  how  could 
it  as  a  matter  in  rem  be  decisive  as  regards  the  reason  upon  which 
the  Judge  of  the  Probate  Court  had  gone  ?  I  cannot  think  that  it 
would  be. 

The  case  to  which  I  have  already  alluded,  of  Bonchier  v. 
Taylor,  4  Bra  P.  C.  708,  seems  to  me  to  have  gone  entirely  upon 
the  ground  that  the  Spiritual  Court  who  there  decided 
was  a  Court  not  merely  to  *  decide  who  was  to  be  admin-  [*  565] 
istrator  in  the  limited  sense  which  I  have  put  upon  the 
decision  of  the  Judge  of  the  Probate  Court,  but  was  also  a  Court 
having  full  authority  to  decide  the  final  question  of  how  the  pro- 
perty was  to  be  distributed ;  and  it  was  on  that  ground  that  the 
Court  of  Chancery  was  held  there  (I  do  not  know  exactly  and 
have  not  looked  enough  into  the  case  to  see  to  what  extent  and 
degree)  not  to  have  a  right  to  overrule  a  decision  of  the  Spiritual 
Court  It  may  be  that  that  is  a  very  good  rule;  but  that  can 
have  no  application  here,  where  the  Judge  of  the  Court  of  Probate 
had  no  jurisdiction  to  decide  what  was  to  be  done  with  the 
residuary  sum  of  the  testator's  property  after  all  creditors  who 
had  a  right  to  come  upon  it  had  been  sufficiently  paid  off.  He 
had  no  jurisdiction  to  decide  that  —  that  would  be  done  by  the 
Court  of  Chancery  now  —  it  could  not  be  done  by  the  Court  of 
Probate.  That  being  so,  I  think  it  is  quite  clear  that  this  is  not 
a  decision  in  rem  which  would  bind  anyone. 

Then  it  is  said  that  though  that  is  so  it  was  a  case  inter  partes, 
that  the  same  parties  were  litigating  the  matter  afterwards ;  and 
no  doubt,  without  its  amounting  to  anything  in  rem  or  being  an 
estoppel  in  that  sense,  you  may  be  concluded  by  its  being  res  judi- 
cata as  between  the  same  parties.  That,  however,  is  reduced  to  a 
comparatively  very  narrow  point  It  is  a  matter  so  much  more 
within  the  practice  of  the  Equity  Division  that  I  simply  say  that 
I  quite  agree  with  what  seems  to  be  the  opinion  of  the  Court  of 
Appeal ;  and  consequently,  upon  all  these  grounds,  I  thoroughly 
agree  with  the  motion  which  has  been  made  by  the  Lord  Chan- 
cellor, and  I  have  nothing  to  add. 

[The  remainder  of  the  judgment  related  to  the  second 
appeal.] 

Lord  Bramwell:—  [566] 
My  Lords,  I  am  of  the  same  opinion  as  the  two  noble 
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and  learned  Lords  who  have  addressed  your  Lordships.  For  my 
own  part  I  thought  that  Mr.  Charles  had  made  considerable  way 
in  proving  that  the  parties  to  the  present  litigation  ought  to  be 
treated  as  though  they  were  Adelinda  and  her  husband  on  the  one 
side  and  the  executors  on  the  other,  upon  the  ground  that  Trinidad 
was  in  the  place  of  the  executors,  because  he  was  either  claiming 
through  them  or  under  them,  and  consequently  was  neither  better 
nor  worse  off  than  he  would  have  been,  and  that  Adelinda  was 
neither  better  nor  worse  off  than  she  would  have  been  if  the 
executors  had  been  parties  instead  of  Trinidad.  But  it  is  not 
necessary  to  determine  that,  because,  supposing  that  it  were  so,  I 
am  clearly  of  opinion,  for  the  various  reasons  which  have  been 
given  by  my  noble  and  learned  friends,  and  for  the  Teasons  given 
in  the  judgment  of  Bowen,  L.  J.,  that  this  was  not  a 
[*  567]  *  matter  of  estoppel,  or  res  judicata  or  any  otheT  matter 
which  could  not  be  tried  again  between  the  parties.  And 
I  think  that  that  is  shown  to  demonstration  by  a  matter  which 
was  mentioned  by  the  noble  and  learned  LoTd  on  the  woolsack, 
namely,  that  no  appeal  was  maintainable  against  the  finding  of 
Sir  Cresswell  Cresswell  as  to  the  domicil.  It  may  possibly 
have  been  that  the  reason  which  he  gave  for  his  judgment  was  a 
bad  one,  but  even  supposing  that  it  was  a  bad  one  no  appeal 
would  lie  as  to  that  finding. 

Then,  as  to  its  being  said  that  the  issue  was  an  issue  found 
between  the  parties,  in  my  opinion  a  similar  remark  applies  to 
that  No  specific  judgment  could  be  pronounced  upon  that  issue 
nor  was  it  It  was  a  general  judgment  (at  least,  in  my  . opinion, 
it  ought  to  have  been  a  general  judgment)  that  for  various  reasons 
appearing  in  the  judgment  probate  ought  to  be  granted;  and  the 
same  remark  applies,  namely,  that  the  finding  upon  the  issue  as 
to  the  domicil  could  not  have  been  appealed  from. 

So  much  for  the  first  subject-matter  of  appeal.  .  .  . 
[568]     Lord  FitzGerald  :  — 

My  Lords,  upon  the  main  point  of  the  case  I  entirely 
concur,  both  for  the  reasons  given  by  Bowen,  L.  J. ,  in  the  Court 
below,  supplemented  as  they  have  been  by  the  Lord  Chancellor, 
and  for  the  very  weighty  reasons  coming  from  my  noble  and 
learned  friend  opposite  [Lord  Blackburn],  that  is,  as  to  the  effect 
of  the  finding  in  the  decree  of  Sir  Cresswell  Cresswell  with  regard 
to  the  domicil  of  the  testator.    I  think  that  there  has  been  no 
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estoppel  in  any  direction  there.  All  that  Sir  Cresswell  Cresswell 
could  determine  by  his  decree  would  have  been  what  I  suggested 
in  the  course  of  argument,  namely,  having  regard  to  the  terms  of 
the  statute,  first,  the  validity  of  the  will,  secondly,  its  contents, 
and  thirdly,  that  the  executors  of  that  will  were  the  persons 
entitled  to  probate ;  and  beyond  that  he  was  not  called  upon  to 
decide  anything  whatever.  If  he  had  never  expressed  an  opinion 
one  way  or  the  other  upon  the  subject  of  domicil,  his  decree, 
nevertheless,  would  have  been  the  same,  I  mean  in  result  though 
not  in  form,  as  that  which  is  brought  before  us. 

I  am  therefore  of  opinion  that  taking  it  as  a  proceeding  in  rem 
there  is  no  estoppel  of  any  kind;  and  when  you  come  to  deal 
with  it  as  a  finding  inter  partes,  the  obvious  answer  to  it  is  that 
Trinidad  was  not  a  party  to  that  suit  —  he  was  then  an  infant 
The  decision,  which  was  not  necessary  to  the  case  before  Sir  Cress- 
well Cresswell,  did  not  and  could  not  bind  him.  It  is  a  part  of 
our  law  as  to  estoppel  that  an  estoppel  to  be  effective  must  be 
mutual.  It  would  not  bind  Trinidad,  he  not  having  been  a  paTty 
to  that  suit,  and  therefore  there  is  no  estoppel  inter  partes.  I 
therefore  concur  in  thinking  that  the  main  appeal  should  be 
dismissed. 

[The  rest  of  the  judgment  related  to  the  second  appeal.] 
Lord  Ashbourne  :  —  [571] 
My  Lords,  I  entirely  agree  with  the  conclusion  at  which 
your  Lordships  have  arrived,  and  I  am  very  glad  to  think  that 
nothing  has  happened  in  this  hearing  and  nothing  has  fallen  from 
any  of  your  Lordships  to  give  any  encouragement  to  an  undue  pro- 
traction of  this  litigation.    I  do  not  think  it  necessary  to  say 
anything  beyond  what  has  fallen  from  your  Lordships  upon  the 
first  and  main  appeal,  except  to  read  a  short  passage  from 
the  judgment  *  of  Lord  Justice  Bowen  (29  Ch.  D.  304) :  [*  572] 
a  The  scope  of  the  probate  suit  is  to  establish  that  the 
will  was  executed  in  conformity  with  the  law  of  the  country  of 
domicil,  wherever  that  country  was ;  but  if  it  is  not  necessary  for 
the  purpose  of  such  a  suit  to  establish  an  English  domicil  more 
than  a  Chilian,  the  executors  could  not  either  by  litigating  an 
incidental  question,  or  by  admissions  they  may  choose  to  make 
about  it,  conclude  the  residuary  legatee  as  to  the  extent  to  which 
the  testator's  will  when  proved  will  operate  on  property  alleged 
by  an  adverse  claimant  to  be  outside  his  power  of  testamentary 
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disposition.  And  as  the  residuary  legatee  could  not  be  bound 
under  such  circumstances  by  a  decision  against  the  executors  as 
to  domicil,  he  cannot,  since  estoppels  are  mutual,  treat  as  bind- 
ing a  decision  in  their  favour.  * 

Orders  appealed  from  affirmed;  and  appeals  dismissed 
with  costs. 
Lords'  Journals,  26th  July,  1886. 

ENGLISH  NOTES. 

In  most  of  the  cases  referred  to  in  the  note  to  No.  1.  supra,  the 
judgment  has  been  in  personam,  affecting  only  the  parties  to  the 
action.  Judgments  in  rem,  on  the  other  hand,  are  binding  as  against 
strangers  also.  Examples  of  such  judgments  are  supplied  from 
various  departments  of  the  law.  Thus  a  judgment  of  the  old  Court  of 
Exchequer  condemning  goods  was  conclusive  against  all  persons  that 
the  goods  condemned  were  liable  to  seizure :  Scott  v.  Shearman,  No.  2, 
supra;  Cooke  v.  Sholl  (1793),  5  T.  R.  255;  Geyer  v.  Aguilar  (1798), 
7  T.  B.  696,  4  B.  B.  543.  But  a  record  of  such  a  judgment  as  to  goods 
seized  for  an  act  of  forfeiture  created  by  one  statute  was  held  not  to  be 
evidence  on  a  charge  of  an  offence  with  respect  to  the  same  goods 
created  by  another  statute  even  against  the  same  party:  Attorney* 
General  v.  King  (1817),  5  Price  195.  And  a  judgment  of  that  Court 
that  a  person  guilty  was  liable  in  a  penalty,  being  a  judgment  in 
personam,  was  held  not  good  against  third  parties :  Hart  v.  IFNamara 
(1817),  4  Price  154  n  18  B.  B.  690. 

A  sentence  of  a  matrimonial  Court  which  declares  the  status  of  the 
parties  is  binding  as  a  judgment  in  rem :  Meddowcroft  v.  Huguenin 
(1844),  4  Moore  P.  C.  386;  Perry  v.  Meddowcroft  (1846),  10  Beav. 
122.  But  a  sentence  which  does  not  determine  the  status  has  not  the 
effect  of  a  judgment  in  rem.  Thus,  a  verdict  in  a  divorce  suit  that  the 
wife  has  committed  adultery  followed  by  the  dismissal  of  the  petition 
on  the  ground  that  the  jury  had  also  found  the  husband  guilty  of 
1  adultery,  was  held  not  to  be  conclusive  against  a  plaintiff  suing  the 
husband  for  necessaries  supplied  to  the  wife:  Needham  v.  Bremner 
(1866),  L.  B.  1  C.  P.  583,  35  L.  J.  C.  P.  313, 14  L.  T.  437,  14  W.  B. 
694;  although  in  such  a  case  estoppel  would  have  applied  between 
the  parties.  Ibid.  And  see  Sopwith  v.  Sopwith  (1861),  30  L.  J. 
Mat.  131. 

A  judgment  in  rem  of  a  matrimonial  Court  may  however  be  impeached 
by  a  stranger,  as  having  been  obtained  by  fraud,  in  the  sense  of  wilful 
deception  practised  upon  the  Court.  This  was  solemnly  adjudged  by 
the  opinion  of  the  judges  already  mentioned  in  the  Duchess  of  Kingston9  s 
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Case.  After  deciding  that  the  sentence  against  a  marriage  in  a  suit 
for  jactitation  of  marriage  was  not  conclusive  evidence  against  the 
Crown  in  an  indictment  for  hi  gamy,  they  proceed  to  discuss  the 
question  on  the  hypothesis  that  the  sentence  was  a  direct  judgment  upon 
the  status: — "But  if,"  they  say,  "it  was  a  direct  and  decisive 
sentence  upon  the  point,  and,  as  it  stands,  to  he  admitted  as  conclusive 
evidence  upon  the  Court,  and  not  to  be  impeached  from  within ;  yet, 
like  all  other  acts  of  the  highest  judicial  authority,  it  is  impeachable 
from  without:  although  it  is  not  permitted  to  show  that  the  Court 
was  mistaken,  it  may  he  shown  that  they  were  misled.  Fraud  is  an 
extrinsic,  collateral  act;  which  vitiates  the  most  solemn  proceedings  of 
Courts  of  Justice.  Lord  Coke  says,  it  avoids  all  judicial  acts,  ecclesi- 
astical or  temporal.  In  civil  suits  all  strangers  may  falsify,  for  covin, 
either  fines,  or  real  or  feigned  recoveries;  and  even  a  recovery  by  a 
just  title,  if  collusion  was  practised  to  prevent  a  fair  defence;  and  this, 
whether  the  covin  is  apparent  upon  the  record,  as  not  essoining,  or  not 
demanding  the  view,  or  by  suffering  judgment  by  confession,  or 
default;  or,  extrinsic,  as  not  pleading  a  release,  collateral  warranty,  or 
other  advantageous  pleas.  In  criminal  proceedings,  if  an  offender  is 
convicted  of  felony  on  confession,  or  is  outlawed,  not  only  the  time  of 
the  felony,  but  the  felony  itself,  may  be  traversed  by  a  purchaser,  whose 
conveyance  would  be  affected  as  it  stands ;  and,  even  after  a  conviction 
by  verdict,  he  may  traverse  the  time.  In  the  proceedings  of  the 
Ecclesiastical  Court  the  same  rule  holds.  In  Dyer  there  is  an  instance 
of  a  second  administration,  fraudulently  obtained,  to  defeat  an  exe- 
cution at  law  against  the  first;  and  the  fact  being  admitted  by 
demurrer,  the  Court  pronounced  against  the  fraudulent  administration. 
In  another  instance,  an  administration  had  been  fraudulently  revoked; 
and  the  fact  being  denied,  issue  was  joined  upon  it ;  and  the  collusion 
being  found  by  a  jury,  the  Court  gave  judgment  against  it.  In  the 
more  modern  cases,  the  question  seems  to  have  been,  whether  the  parties 
should  be  permitted  to  prove  collusion ;  and  not  seeming  to  doubt  but 
that  strangers  might.  So  that  collusion,  being  a  matter  extrinsic  of 
the  cause,  may  be  imputed  by  a  stranger,  and  tried  by  a  jury,  and 
determined  by  the  Courts  of  temporal  jurisdiction.  And  if  a  fraud  will 
vitiate  the  judicial  acts  of  the  Temporal  Courts,  there  seems  as  much 
reason  to  prevent  the  mischiefs  arising  from  collusion  in  the  Ecclesi- 
astical Courts,  which,  from  the  nature  of  their  proceedings,  are  at  least 
as  much  exposed,  and  which  we  find  have  been,  in  fact,  as  much 
exposed,  to  be  practised  upon  for  sinister  purposes,  as  the  Courts  in 
Westminster  Hall."  Lords'  Journals  (19  April,  1776),  Vol.  34,  p.  657. 
See  also  2  Smith's  L.  C.  The  same  principle  is  admitted  in  the  cases 
of  Meddowcroft  v.  Huguenin,  and  Perry  v.  Meddowcroft  above  cited. 
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The  position  stated  in  the  last  paragraph  is  strongly  illustrated  by 
the  case  of  Bonaparte  v.  Bonaparte  (1892),  1892,  P.  402,  62  L.  J.,  P.  1, 
67  L.  T.  531,  where  a  divorce,  obtained  from  the  Court  of  Session  in 
Scotland  by  fraud  and  collusion  of  the  parties,  was  not  allowed  to  be  a 
bar  to  a  suit  for  nullity  of  a  marriage  between  one  of  the  divorced 
persons  and  the  petitioner  in  the  nullity  suit.  The  case  was  also  re- 
markable, inasmuch  as  the  petitioner  had  been  a  party  to  the  fraud. 
This  was  not  considered  a  bar,  inasmuch  as  the  Court  in  the  nullity 
suit  was  called  on  to  make  a  decree  which  might  fix  the  status  of  other 
persons  as  well  as  of  the  petitioner. 

A  judgment  of  the  Court  of  Admiralty  condemning  a  vessel  as  prize 
and  ordering  it  to  be  sold  is  also  good  against  all  the  world:  Lindo  v. 
Rodney,  reported  in  note  to  Le  Caux  v.  Eden  (1781),  2  Dougl.  613,  per 
Lord  Mass  field  at  p.  614.  So  is  a  judgment  in  a  salvage  case  whereby 
a  maritime  lien  is  created.  Ballantyne  v.  Mackinnon  (C.  A.  30  July 
1896),  65  L.  J.  Q.  B.  616. 

A  grant  of  probate  or  administration  is,  in  effect,  a  judgment  in  rem  : 
Allen  v.Dundas  (1789),  3  T.  R.  125,  1  R.  R.  666  ;  Allen  v.  M'Pherson 
(1845),  1  H.  L.  Cas.  191;  Melhuish  v.  Milton  (C.  A.  1876),  3  Ch.  D.  27; 
and  see  Priestman  v.  Thomas  (1884),  9  P.  D.  210,  214  (per  Cotton, 
L.  J.)  ;  but,  as  appears  from  the  principal  case,  Concha  v.  Conclia,  No.  3 
supra,  a  decree  of  the  Probate  Court  is  not  conclusive  in  rem  as  to  a 
fact  the  finding  of  which  was  not  necessary  to  the  decree. 

A  conviction  on  an  indictment  of  a  public  body  in  a  matter  affecting 
the  public  may  be  evidence  as  against  third  parties:  Reg.  v.  Brightside 
Bierlow  (1849),  13  Q.  B.  933,  19  L.  J.  M.  C.  50;  and  so  also  may  an 
order  of  a  Court  of  summary  jurisdiction  under  a  statute  giving  them  a 
jurisdiction  to  condemn  a  public  body  in  a  similar  way :  Reg,  v.  Hickling 
(1845),  7  Q.  B.  880 ;  Reg.  v.  Houghton  (1853),  1  El.  &  Bl.  501. 

It  may  also  be  said  that  in  general  the  decision  of  a  competent  Court 
as  to  a  matter  in  which  the  public  are  interested  will  bind  third  parties; 
Pirn  v.  Curell  (1840),  6  M.  &  W.  234;  Brune  v.  Thompson  (1841),  Car. 
&  M.  34;  Carnarvon  (Earl)  v.  Villebois  (1844),  13  M.  &  W.  313,  14 
L.  J.  Ex.  233. 

The  case  of  Castrigue  v.  Imrie,  reported  as  No.  14  of  "Conflict  of 
Laws,"  5  R.  C.  899,  is  an  important  case,  as  showing  the  nature  and 
effect  of  a  judgment  in  rem.  The  decision  of  the  Court  of  Appeal  in 
Ballantyne  v.  Mackinnon  (30  July,  1896),  65  L.  J.  Q.  B.  616,  contains 
further  elucidation  of  the  principles.  In  this  case,  it  was  laid  down  that 
a  judgment  in  rem  of  the  Admiralty  Court  in  a  salvage  action  is  con- 
clusive against  all  the  world  as  to  the  status  of  the  res,  but  is  not  con- 
clusive as  to  the  grounds  of  the  decision  except  as  between  the  parties 
to  the  action.    The  judgment  of  the  Court,  delivered  by  A.  L.  Smith, 
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L.  J.,  after  citing  the  following  passage  of  Mr.  Justice  Blackburn's 
judgment  in  Castrique  v.  Imrie  (5  R.  C.  912)  —  "A  judgment  in 
an  English  court  is  not  conclusive  as  to  anything  but  the  point  decided, 
and  therefore  a  judgment  of  eonviction  on  an  indictment  for  forging  a 
bill  of  exchange,  though  conclusive  as  to  the  prisoner  being  a  convicted 
felon,  is  not  only  not  conclusive,  but  is  not  even  admissible  evidence  of 
the  forgery  in  an  action  on  the  bill,  though  the  conviction  must  have 
proceeded  on  the  ground  that  the  bill  was  forged  "  —  pointed  out  (65  L. 
J.  Q.  B.  at  p.  621)  that,  as  to  a  judgment  being  conclusive,  the  only 
distinction  between  a  judgment  in  rem  and  a  judgment  in  personam  is, 
that  in  the  former  the  point  adjudicated  upon,  which  is  always  as  to 
the  status  of  the  res,  is  conclusive  against  all  the  world  as  to  that 
status  ;  whereas,  in  the  latter,  the  point  adjudicated  upon,  whatever  it 
may  be  (not  being  as  to  a  status),  is  only  conclusive  between  parties  or 
privies. 

AMERICAN  NOTES. 

Scott  v.  Shearman  is  cited  in  Bigelow  on  Estoppel,  154 ;  and  in  2  Black  on 
Judgments,  sect.  799 ;  and  in  Van  Fleet  on  Collateral  Attack,  sect.  548. 
Concha  v.  Concha  is  cited  in  12  Am.  &  Eng.  Enc.  of  Law,  p.  149  v. 

The  doctrine  of  the  first  principal  case  is  supported  in  admiralty  cases  by 
Croudson  v.  Leonard,  4  Cranch  (U.  S.  Sup.  Ct.),  434 ;  Bradstreet  v.  Neptune 
Ins.  Co.,  3  Sumner  (U.  S.  Sup.  Ct),  600;  Street  v.  Augusta  Ins.  Co.,  12  Rich- 
ardson Law  (So.  Car.),  13 ;  75  Am.  Dec.  714 ;  Gelston  v.  Hoyt,  13  Johnson 
(New  York),  583  ;  affirmed,  3  Wheaton  (U.  S.  Sup.  Ct.),  246,  citing  Scott  v. 
Shearman;  Noble  v.  Thompson  Oil  Co.,  79  Penn.  State,  354;  State  v.  Cent.  P. 
R.  Co.,  10  Nevada,  80 ;  Whitney  v.  Walsh,  1  Cushing  (Mass.),  29 ;  48  Am. 
Dec.  590 ;  Buchanan  v.  Biggs,  2  Yeates  (Penn.),  232 ;  State  v.  Voorhies,  39 
Louisiana  Annual,  499 ;  4  Am.  St.  Rep.  274. 

"  That  proceedings  in  marriage  and  divorce  cases  also  belong  to  this  class 
of  cases  seems  so  well  settled  as  to  scarcely  need  the  citation  of  authorities  " : 
Bigelow  on  Estoppel,  p.  158,  citing  Bishop  on  Marriage  and  Divorce  (4th  ed.), 
sect.  754. 

The  doctrine  applies  to  probate  decrees.  Lawrence  v.  Englesby,  24  Vermont, 
42;  Loringv.  Steineman,  1  Metcalf  (Mass.),  204;  Sherwood  v.  Baker,  105  Mis- 
souri, 472 ;  24  Am.  St.  Rep.  399.  Such  a  decree  establishes  the  genuineness 
of  the  will  as  against  all  the  world.  Nexoman  v.  Waterman,  63  Wisconsin,  612. 
But  not  the  testamentary  capacity,  except  as  between  the  parties.  Brigham  v. 
Fayenceather,  140  Massachusetts,  411 ;  Sly  v.  Hunt,  159  Massachusetts,  151 ;  38 
Am.  St.  Rep.  403.  In  Goodman  v.  Winter,  64  Alabama,  426,  however,  it  is 
said :  "  In  the  absence  of  statutory  provisions,  the  sentence  of  probate,  in  the 
proper  tribunal  of  the  domicile  of  the  testator,  is  conclusive  everywhere  of 
the  capacity  of  the  testator,  and  of  the  due  execution  and  validity  of  a  will 
of  personal  property.  No  other  tribunal,  foreign  or  domestic,  will  indulge  an 
inquiry  behind  or  beyond  it,"  although  ancillary  probate  may  be  necessary, 
and  if  so,  "  is  a  matter  of  right/'   Citing  and  sustained  by  Williams  v.  Saun- 
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ders,  5  Coldwell  (Tennessee),  60.  See  Tompkins  v.  Tompkins,  1  Story  (C.  S. 
Circ.  Ct),  547,  where  Story,  J.,  observed :  "  The  sentence  or  decree  of  the 
proper  ecclesiastical  court,  as  to  the  personal  estate,  is  not  only  evidence,  but  is 
conclusive  as  to  the  validity  or  invalidity  of  the  will ;  so  that  the  same  question 
cannot  be  re-examined  or  litigated  in  any  other  tribunal.  The  reason  is,  that 
it  being  the  sentence  or  decree  of  a  court  of  competent  jurisdiction,  directly 
upon  the  very  subject  matter  in  controversy,  to  which  all  persons,  who  have 
any  interest,  are,  or  may  make  themselves,  parties,  for  the  purpose  of  contest- 
ing the  validity  of  the  will,  it  necessarily  follows  that  it  is  conclusive  between 
those  parties.  For  otherwise  there  might  be  conflicting  sentences  or  adjudi- 
cations upon  the  same  subject  matter  between  the  same  parties ;  and  thus  the 
subject  matter  be  delivered  over  to  interminable  doubts ;  and  the  general 
rules  of  law,  as  to  the  effect  of  res  judicata,  be  completely  overthrown.  In 
short,  such  sentences  are  treated  as  of  a  like  nature  as  sentences  or  proceed- 
ings in  rem,  necessarily  conclusive  upon  the  matter  in  controversy,  for  the 
common  safety  and  repose  of  mankind.  This  doctrine  was  fully  considered 
and  established  in  the  great  case  of  the  Duchess  of  Kingston,  before  the 
House  of  Lords  (11  Harg.  State  Trials,  261,  5.  C.  20  Howell's  State  Trials,  538), 
where  Lord  Chief  Justice  De  Grey  declared  the  opinion  of  all  the  Judges. 
It  has  also  on  various  occasions  been  considered  and  recognized  in  the  Su-  * 
preme  Court  of  the  United  States ;  and  especially  in  Croudson  v.  Leonard  (4 
Cranch  434).  The  Mary  (9  Cranch  126).  Gelston  v.  Hoyt  (3  Wheat.  246). 
Armstrong  v.  Lear  (12  Wheat.  169).  Elliot  v.  Peirsol  (1  Peters  338),  and 
Thompson  v.  Tolmie  (2  Peters  157)." 

Mr.  Black  says  (1  Judgments,  sect.  795)  :  "  It  is  commonly  said  that  such 
a  judgment  binds  'all  the  world.*  It  is  more  accurate  to  say  that  such  a 
judgment  is  conclusive  against  any  person  in  any  subsequent  controversy, 
where  the  grounds  of  the  adjudication,  or  the  fact  of  its  rendition,  or  any  of 
its  legal  consequences,  become  relevant  and  material  facte." 

Confiscation  proceedings  however  divest  only  the  title  of  the  alleged  owner, 
and  do  not  affect  previous  title  of  third  parties,  nor  of  the  real  owner  not 
proceeded  against.  Risley  v.  Phoenix  Bank,  83  New  York,  318 ;  38  Am.  Rep. 
421 :  Day  v.  Micou,  18  Wallace  (U.  S.  Sup.  Ct.),  156 ;  Conrad  v.  Waples,  96 
United  States,  279. 

There  can  be  no  doubt  that  a  judgment  is  conclusive  only  as  to  matters 
directly  in  issue,  and  is  no  estoppel  as  to  collateral  and  incidental  matters, 
although  passed  upon.  A  decree  of  a  probate  Court  for  the  sale  of  lands  to 
pay  debts  is  not  conclusive  as  to  the  fact  of  the  indebtedness  of  the  personal 
representative  to  the  estate,  although  it  was  contested.  Ford  v.  Ford*s  Adm'r, 
68  Alabama,  141.  In  proceedings  for  seizure  of  liquors,  judgment  for  return 
is  not  an  adjudication  on  their  status .  Lord  v.  Chadbourne,  42  Maine,  429 ;  66 
Am.  Dec.  290. 

Substantiating  this  general  principle ;  Hopkins  v.  Lee,  6  Wheaton  (U.  S. 
Sup.  Ct.),  109 ;  Howard  v.  Kimball,  65  Maine,  308 ;  Dickinson  v.  Hayes,  81 
Connecticut,  417 ;  Eastman  v.  Cooper,  15  Pickering  (Mass.),  276  ;  26  Am. 
Dec.  600  ;  Lawrence  v.  Hunt,  10  Wendell,  80 ;  25  Am.  Dec.  539 ;  Lentz  v.  Wal- 
lace, 17  Penn.  State,  412 ;  55  Am.  Dec.  569 ;  Brady  v.  Pryor,  69  Georgia, 
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091 ;  Watts  v.  Rice,  75  Alabama,  289 ;  Land  v.  Keirn,  52  Mississippi,  341 ; 
Shall  v.  fliwroe,  18  Arkansas,  142 ;  Wahle  v.  FFaAZe,  71  Illinois,  510 ;  Wilson  v. 
Stripe,  4  Greene  (Iowa),  551 ;  61  Am.  Dec.  138;  Ridgley  v.  StillweU,  27  Mis- 
souri, 128 ;  Henry  v.  Daw,  13  West  Virginia,  230 ;  Fulton  v.  Hanlow,  20  Cali- 
fornia, 450 ;  Norton  v.  Hamilton,  20  Texas,  606 ;  Cavanaugh  v.  Buehler,  120 
Penn.  St.  441 ;  Potter  v.  jBaifccr,  19  New  Hampshire,  166 ;  ITri^Af  v.  Griffey, 
147  Illinois,  496;  37  Am.  St.  Rep.  228;  #unf%  v.  Holt,  59  Connecticut,  102 ; 
21  Am.  St.  Rep.  71. 

A  judgment  in  rem  of  a  foreign  or  a  domestic  court  is  conclusive  only  of 
such  matters  as  are  necessary  to  sustain  the  judgment,  and  without  the  exist- 
ence and  proof  of  which  the  judgment  could  not  have  been  rendered.  Burlen 
v.  Shannon,  99  Massachusetts,  200.  That  was  an-  action  for  board,  by  one 
claiming  to  be  the  defendant's  wife.  In  a  previous  action  by  her  for  divorce 
for  cruelty  and  desertion,  he  set  up  a  divorce  procured  by  him  in  Indiana ; 
she  sought  to  impeach  it  by  proof  that  he  was  not  a  citizen  of  Indiana  at  the 
time.  Special  issues  were  framed  on  all  the  questions,  and  findings  were  made 
on  each  in  favor  of  the  defendant,  and  judgment  passed  for  him  on  a  general 
verdict.  Held,  that  the  validity  of  the  divorce  in  Indiana  was  not  established 
by  the  judgment  in  the  Massachusetts  divorce  suit. 

A  foreign  sentence  of  condemnation  as  good  prize  is  not  conclusive  evi- 
dence that  the  legal  title  to  the  property  was  not  in  a  subject  of  a  neutral 
nation.  Maley  v.  Shattuck,  3  Cranch  (U.  S.  Sup.  Ct.)  458.  Marshall,  C.  J., 
said  that  a  foreign  sentence  of  a  court  of  admiralty  "  has  never  been  supposed 
to  evidence  more  than  its  own  correctness ;  it  has  consequently  never  been 
supposed  to  establish  any  particular  fact  without  which  the  sentence  may 
have  been  rightly  pronounced." 

A  decree  in  rem  against  a  ship  for  supplies  is  no  evidence  of  the  ownership 
of  the  supplies  in  a  subsequent  action,  for  it  does  not  determine  the  title  to 
the  vessel.    Van  Vechten  v.  Griffiths,  4  Abbott  Court  of  Appeals  Decisions,  487. 

As  to  foreign  judgments  in  rem,  see  ante,  vol.  5,  p.  891. 
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Section  II.  —  By  Deed. 

No.  4.  —  GOODTITLE  d.  EDWARDS  v.  BAILEY. 
(K.  b.  1777.) 

No.  5.  —  FAIBTITLE  d.  MYTTON  v.  GILBEET. 
(k.  b.  1787.) 

No.  6.  —  BOWMAN  v.  TAYLOR. 
(K.  b.  1834.) 

RULE. 

%'No  man  shall  be  allowed  to  dispute  his  own  solemn 
deed." 

The  estoppel  by  deed  extends  to  an  express  assertion 
made  in  the  recital  of  a  deed  under  the  hand  and  seal  of 
the  party. 

But  persons  acting  under  an  Act  of  Parliament  em- 
powering them  to  do  certain  things  for  public  purposes, 
are  not  estopped  from  insisting  that  their  deed  was  ultra 
vires  of  the  provisions  of  the  Act,  of  which  the  other  party 
had  notice. 

Ooodtitle  d.  Edwards  v.  Bailey. 

Cowper  597-601. 

Estoppel  by  deed  —  Action  to  Recover  Possession. 

[597]  In  ejectment,  which  is  a  fictitious  action  to  recover  the  possession,  the 
lessor  of  the  plaintiff  shall  not  be  permitted  to  defeat  a  solemn  deed 
under  his  own  hand,  covenanting  that  the  defendant  shall  enjoy  the  premises, 
and  also  for  further  assurance. 

Upon  showing  cause  why  the  nonsuit  entered  in  this  case  should 
not  be  set  aside,  and  a  new  trial  granted,  the  facts  appeared  to  be 
as  follow : 

It  was  an  ejectment  brought  for  two  tenements  in  the  county  of 
Dorset,  distinguished  by  the  names  of  the  greater  and  less  tene- 
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ment  The  plaintiff  claimed  under  the  will  of  one  Nicholas 
Edwards,  dated  March  12, 1750,  by  which  he  devised  the  premises 
in  question  "  to  his  wife,  F.  Edwards,  for  life,  and  after  her  decease 
to  his  brother  John  Edwards,  to  be  at  his  disposal:  But  in  case  he 
should  happen  to  die  before  the  said  F.  Edwards,  then  he 
gave  the  premises  to  his  cousin,  *  Robert  Edwards  (the  [*598] 
plaintiff),  and  his  heirs  and  assigns  forever : "  and  he  died 
soon  after.  Upon  his  death,  John  Edwards  entered  into  and  kept 
possession  of  the  greater  tenement  during  his  life;  and  by  will 
devised  both  the  tenements  to  the  defendant,  Peter  Bailey.  He 
was  possessed  of  several  other  premises  which  he  devised  to  the 
lessor  of  the  plaintiff,  by  the  same  will :  And  died  in  the  life-time 
of  Frances,  the  widow,  who,  upon  the  death  of  Nicholas  her  hus- 
band, entered  into  and  kept  possession  of  the  less  tenement  till  she 
died.  Upon  the  death  of  John,  Peter  Bailey,  the  defendant,  took 
possession  of  the  greater  tenement,  which  John  during  his  life  had 
occupied.  Soon  aftar,  Robert,  the  lessor  of  the  plaintiff,  by  deed 
of  release,  bearing  date  5th  January,  1764,  reciting  the  will  of 
Nicholas,  and  also  reciting  the  will  of  John  Edwards,  the  brother 
of  Nicholas ;  and  further  that  Frances,  the  widow,  had  survived 
John,  whereby  the  reversion  of  the  premises  was  become  vested  in 
him,  Robert,  in  fee ;  reciting  also  that  it  had  been  agreed  that  he, 
the  said  Robert,  should  renounce  all  his  right,  title,  and  interest  in 
the  said  premises  to  Peter  Bailey,  the  said  Nicholas  Edwards 
having  no  power  to  devise  the  same;  he  did  thereby  renounce, 
remise,  release,  and  for  ever  quit  claim  to  the  said  Peter  Bailey, 
and  the  heirs  male  of  his  body,  all  the  said  premises,  and  all  his 
right,  title,  and  interest  therein ;  with  a  covenant  for  further  assur- 
ance. Subsequent  to  this  release,  the  widow  died ;  and  then  Robert, 
the  lessor  of  the  plaintiff,  brought  this  ejectment.  Upon  the  release 
being  read  and  proved,  several  objections  were  taken  to  it  at  the 
trial  on  the  part  of  the  plaintiff.  1.  That  there  was  no  privity  of 
estate  between  the  lessor  of  the  plaintiff  and  the  defendant,  at  the 
time  of  the  release.  To  this  it  was  answered,  that  it  was  not  a 
release  by  way  of  enlargement  of  the  estate,  but  pur  mitter  le  droit, 
therefore  no  privity  was  necessary :  But  this  objection  was  given 
up.  2.  That  in  respect  of  the  lesser  tenement,  the  widow  being  in 
possession,  there  was  no  estate  in  Peter  Bailey  at  the  time,  upon 
which  the  release  could  operate.  3.  That  it  was  fraudulent  upon 
the  face  of  it,  being  without  consideration ;  and  also,  for  that  the 
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recital,  relative  to  Nicholas  having  no  power  to  devise  the  premises, 
was  false ;  to  prove  which,  the  plaintiff  in  reply  produced  the  will 
of  John,  the  father  of  Nicholas,  giving  the  premises  to  Nicholas  in 
fee. — But  these  objections  were  overruled  by  the  judge,  who 

thought  that  as  the  lessor  of  the  plaintiff  took  a  consider- 
[*  599]  able  estate  under  the  will  of  John  Edwards,  *  under  which 

the  defendant  claimed,  he  ought  not  to  be  allowed  to  im- 
peach it ;  and  accordingly  directed  a  nonsuit. 

Mr.  Mansfield  and  Mr.  Buller  now  argued  in  support  of  the 
nonsuit,  and  against  the  rule  for  a  new  trial.  Mr.  Serjeant  Heath 
contra,  for  the  rule. 

For  the  defendant  it  was  argued,  that  supposing  the  release  could 
not  operate  as  such,  for  want  of  a  sufficient  possession  in  the  re- 
leasee at  the  time,  yet  it  might  operate  as  a  grant  of  the  reversion. 
It  is  a  settled  rule  in  the  construction  of  deeds,  that  if  sufficient 
appears  to  show  the  intention  of  the  party  to  convey,  though  it 
cannot  take  effect  in  the  precise  form  in  which  it  was  intended, 
it  shall  operate  in  the  way  in  which  it  can,  rather  than  the  intent 
of  the  parties  shall  be  frustrated.  Sheppard,  in  his  Touchstone  82, 
says,  "  A  deed  made  to  one  purpose,  may  enure  to  another ;  if  meant 
for  a  release,  it  may  amount  to  a  grant  of  the  reversion ;  or  e  covr 
verso."  So  in  2  Wils.  75,  a  deed,  intended  for  a  release,  was  held 
to  operate  as  a  covenant  to  stand  seised :  and  the  cases  there  cited 
establish  the  doctrine.  If  so,  nothing  can  be  clearer  than  the  in- 
tention of  Robert  to  convey  in  this  case ;  not  only  from  the  gen- 
eral words  of  the  deed,  but  from  the  covenant  for  further  assurance. 
But  a  decisive  answer  is,  that  the  plaintiff  is  estopped  by  his  own 
deed.  The  claim  he  sets  up  is  expressly  against  his  own  deed,  and 
the  objections  made  to  the  form  of  it,  go  to  defeat  it.  No  man 
shall  be  suffered  to  do  that.  As  to  the  objection  of  fraud,  because 
the  recital  relative  to  Nicholas  is  false,  the  circumstances  mani- 
festly show  there  was  some  instrument,  though  none  such  has 
appeared,  under  which  John  Edwards  was  entitled,  which  war- 
ranted him  in  taking  possession  of  the  greater  tenement,  as  he  did, 
in  the  life-time  of  the  widow,  and  disposing  of  them  both  at  his 
death,  notwithstanding  the  will  of  Nicholas.  With  respect  to 
there  being  no  consideration,  the  estate  which  the  plaintiff  took 
under  the  will  of  John  Edwards,  was  a  sufficient  consideration  for 
his  confirming  the  devise  of  the  premises  to  the  defendant  But 
if  it  were  not,  as  the  plaintiff  is  content  to  take  such  estate,  he 
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ought  not  to  disturb  the  other  devisees  in  the  will.  Therefore 
upon  every  ground  the  nonsuit  was  right. 

Lord  Mansfield  as  to  the  objection  of  fraud  observed,  there  was 
no  evidence  of  any  fraud ;  that  the  recital  did  not  appear  to  be  the 
inductive  cause  of  the  release ;  and  unless  some  inducement  was 
shown,  fraud  could  not  be  presumed  If  any  colourable  evidence 
of  fraud  had  been  given,  the  nonsuit  would  have  been 
*  wrong ;  because  fraud  in  this  case  would  be  a  matter  of  [*  600] 
fact ;  of  which  the  jury  are  to  judge.  So  if  the  plaintiff 
could  have  made  out  a  case  of  mistake,  it  would  have  been  equiva- 
lent to  fraud.  But  nothing  of  the  kind  appears ;  and  as  to  the 
consideration,  it  might  be  fair  enough.  It  depends  upon  the 
treaty. 

For  the  plaintiff,  as  to  the  other  point,  it  was  contended,  that 
admitting  the  rule  laid  down  to  be  true  in  its  fullest  extent,  yet 
nothing  passed  by  the  release  in  this  case  for  want  of  proper  oper- 
ative words.  There  are  appropriated  terms  to  every  conveyance ; 
And  where  the  word  "  grant "  is  used,  being  genus  generalissimum, 
if  the  instrument  cannot  take  effect  according  to  its  proper  form, 
it  shall  operate  in  some  other  if  by  law  it  can.  But  here  the 
words  are  "  renounce,  remise,  release  and  quit  claim,"  which  are 
the  special  form  of  words  adapted  to  a  release  only ;  therefore  it 
cannot  operate  as  a  grant.  And  so  is  Co.  Lit.  301.  "A  release 
cannot  operate  as  a  grant,  because  it  is  a  peculiar  manner  of  con- 
veyance adapted  to  a  special  end."  In  the  case  from  2  Wils.  75, 
the  word  "  grant "  was  used ;  and  so  it  was  in  the  cases  there  cited. 
But  here  there  is  no  such  word,  nor  anything  equivalent  to  it: 
consequently  nothing  passed  by  the  deed ;  if  not,  the  defendant's 
case  is  not  aided  by  the  covenant  for  further  assurance ;  for  that 
at  most  conveys  only  an  equitable  right :  And  as  to  its  being  an 
estoppel,  the  plaintiff  is  not  estopped  from  saying  anything,  but 
that  the  defendant  has  no  interest 

Lord  Mansfield.  —  The  rules  laid  down  in  respect  of  the  con- 
struction of  deeds  are  founded  in  law,  reason,  and  common  sense : 
That  they  shall  operate  according  to  the  intention  of  the  parties,  if 
by  law  they  may :  And  if  they  cannot  operate  in  one  form,  they 
shall  operate  in  that,  which  by  law  will  effectuate  the  intention. 
But  an  objection  is  made  in  this  case,  which,  it  is  said,  takes  it  out 
of  the  general  rule  and  the  doctrine  of  the  authorities  cited :  And 
that  is,  that  in  the  release  in  question  the  word  "  grant "  is  not 
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made  use  of.  But  that  the  intention  of  the  parties  was  to  pass  all 
the  right  and  title  of  the  plaintiff  in  these  premises,  is  manifest 
beyond  a  doubt.  One  thing,  however,  is  decisive.  This  is  a  fictitious 
action  to  recover  the  possession.  In  such  an  action  if  a  man  has 
made  a  solemn  deed  covenanting  that  another  shall  enjoy  the 
premises,  and  likewise  for  further  assurance,  it  shall  never  lie  in 

his  mouth  to  dispute  the  title  of  the  party  to  whom  he 
{*601]  has  so  undertaken;  no  more  than  it  shall  *be  permitted 

to  a  mortgagor  to  dispute  the  title  of  his  mortgagee.  No 
man  shall  be  allowed  to  dispute  his  own  solemn  deed.  Therefore, 
qudcunq.  vid  datd,  the  nonsuit  was  right.  It  would  be  very  idle  to 
set  aside  the  nonsuit,  only  to  send  the  party  into  equity  and  make 
him  pay  the  costs  that  way. 

Aston,  Justice.  —  This  is  the  common  wording  of  a  release ;  but 
though  in  the  shape  of  a  release,  if  there  are  sufficient  words,  it 
may  operate  as  a  grant.  The  last  ground,  however,  is  decisive : 
It  is  clear  from  the  general  complexion  and  circumstances  of  this 
case,  that  there  had  been  some  dispute  between  the  parties  rela- 
tive to  the  wills  of  Nicholas  Edwards  and  his  brother  John ;  and 
that  this  release  was  an  agreement  between  them  for  the  purpose 
of  adjusting  all  matters  in  difference:  And  there  is  a  covenant  for 
further  assurance.  I  think  it  would  be  extremely  improper  after 
that,  to  let  the  party  take  a  legal  objection  for  the  purpose  of 
defeating  his  own  solemn  agreement 
Per  Cur.  Rule  discharged. 

Fairtitle  d.  Mytton  v.  Gilbert 

2  Term  Reports,  169-171  (1  R.  R.  455). 
Estoppel  by  deed  —  Statutory  powers  —  Acts  ultra  vires. 

[169]  The  trustees  of  a  public  turnpike  act,  which  empowers  them  to  erect 
toll-houses  and  mortgage  the  tolls,  and  which  declares  that  there  shall  be 
no  priority  among  the  creditors,  have  no  power  to  mortgage  the  toll-houses  or 
gates.  If  in  fact  they  have  made  such  a  mortgage,  and  an  ejectment  is  brought 
against  them  by  the  mortgagee,  they  are  not  estopped  by  their  deed  from  insist- 
ing  that  the  act  gives  them  no  such  power. 

The  defendants  were  nominated  trustees  under  the  11th  Geo. 
III.  c.  87,  for  repairing  and  widening  the  road  between  Cheadle 
and  Leek,  in  the  county  of  Stafford,  and  for  other  purposes  therein 
mentioned.    The  trustees  are  authorized  by  the  act  to  erect  turn- 
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pikes  and  toll-houses  :  and  the  right  and  property  thereof,  and  all 
the  materials  of  the  same,  are  thereby  vested  in  them.  And  seven 
or  more  of  them  are  enabled  by  writing  under  their  hands  and 
seals  to  lease  the  said  tolls.  And  they  are  further  authorized  to 
take  up  at  interest  any  sum  upon  the  credit  of  the  said  tolls,  and 
to  assign  over  and  convey  the  said  respective  tolls  to  any  person 
who  shall  advance  their  money  thereon.  It  is  further  enacted, 
that  no  preference  shall  be  given  to  the  person  lending  money  on 
the  credit  of  the  said  tolls,  in  respect  of  the  priority  of  advancing 
such  sum ;  but  that  all  persons  to  whom  such  respective  mortgages 
or  assignments  shall  be  made,  shall  be  in  their  several  proportions 
creditors  on  the  said  respective  tolls  in  equal  degree  one  with 
another:  and  this  is  to  be  deemed  a  public  act.  The  trustees 
having  occasion  to  raise  a  certain  sum,  advertised  according  to 
the  act,  and  the  lessors  of  the  plaintiff  having  offered  to  supply 
them,  mortgages  were  executed  to  the  lessors  of  the  plaintiff  of 
the  tolls,  and  also  of  the  toll-houses  and  toll-gates,  by  a  sufficient 
number  of  the  trustees,  some  of  these  very  defendants  having 
joined  in  executing  those  conveyances.  This  ejectment  was  brought 
to  recover  possession  of  the  toll-houses  and  toll-gates,  pursuant  to 
the  terms  of  the  mortgage  to  Mytton.  At  the  trial  before  Perryn, 
B.  at  the  last  assizes  at  Stafford,  it  was  objected  on  behalf  of  the 
defendants,  that  the  act  did  not  warrant  them  to  mortgage  the 
toll-gates,  but  only  the  tolls,  for  which  an  ejectment  would  not 
lie ;  and  that  the  act  expressly  directed  that  no  preference  should 
be  given  to  any  of  the  creditors  above  the  rest:  and  the  judge 
being  of  that  opinion,  nonsuited  the  plaintiff.  A  motion  was  made 
to  set  aside  this  nonsuit,  on  two  grounds ;  1st,  That  some  of  the 
defendants,  having  joined  in  executing  the  conveyance,  were 
stopped  from  taking  that  objection.  2dly,  That  the  toll- 
gates  are  a  part  of  and  *  appurtenant  to  the  tolls,  and  vir-  [*  170] 
tually  included  in  a  grant  of  the  latter. 

Leycester  showed  cause  against  the  rule,  upon  the  two  grounds 
on  which  it  had  been  moved.  1st,  The  act  in  words  only  gives 
the  trustees  a  power  to  mortgage  the  tolls,  and  not  the  toll-gates 
or  houses.  Then  the  question  is,  Whether  the  Legislature  in- 
tended to  give  them  that  further  power?  Now  it  is  clear  that 
they  did  not,  for  they  expressly  enact  that  no  preference  shall  be 
given  to  any  one  creditor  above  the  rest ;  but  if  the  trustees  could 
mortgage  the  toll-gates  to  any  particular  creditor,  it  would  be 
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giving  him  a  preference.  Again,  the  trustees  have  a  power  by  the 
act  of  moving  the  gates  when  they  see  proper,  which  they  could 
not  do  if  they  gave  up  the  possession  of  them.  If  therefore  the 
trustees,  as  well  by  the  words  as  by  the  clear  intention  of  the  act, 
had  no  power  to  make  a  mortgage  of  the  toll-gates  and  houses,  the 
second  question  is,  Whether  or  not  the  trustees  were  estopped 
from  taking  that  objection  against  the  terms  of  their  own  deed  ? 
In  general  it  is  true  that  no  person  can  object  against  his  own 
deed  that  he  had  no  right  to  execute  such  a  conveyance ;  but  that 
is  only  to  be  understood  in  the  case  of  private  individuals.  Here 
these  defendants  are  trustees  under  a  public  act  of  parliament  for 
other  creditors  besides  Mytton,  and  in  respect  of  such  creditors 
the  trustees  may  well  take  such  an  objection  :  it  is  the  same  as  if 
the  objection  had  come  from  those  creditors. 

Bearcroft,  Bower,  and  Caldecott,  contra.  It  necessarily  follows 
that  the  trustees  must  have  a  power  of  mortgaging  the  toll-gates 
if  they  may  mortgage  the  tolls,  because  it  is  the  only  means  of 
effectuating  the  conveyance.  As  to  there  being  no  preference 
among  the  creditors,  non  constat  that  there  are  any  other  creditors : 
but  supposing  that  there  are,  this  manifest  injustice  would  follow 
from  putting  the  last  creditor  upon  an  equal  footing  with  the  first ; 
that  after  a  man  has  lent  his  money  upon  what  he  considers  as  a 
good  security  at  the  time,  the  trustees  would  have  it  in  their 
power  to  lessen  that  security  by  afterwards  mortgaging  the  tolls 
for  more  than  their  worth.  Besides,  if  there  are  other  creditors, 
the  plaintiff  will  not  be  precluded  from  recovering  in  this  eject- 
ment, because  the  creditors  may  be  considered  as  tenants  in 
common,  and  answerable  to  each  other.  But  the  other  ground  is 
decisive,  that  those  trustees  who  joined  in  this  conveyance 
[*  171]  cannot  take  this  objection,  even  if  the  others  *  could.  If 
by  their  act  any  other  creditors  be  injured,  these  latter 
have  their  remedy  against  those  trustees  who  have  exceeded  their 
authority. 

Ashhurst,  J.  It  is  clear  that  the  trustees  under  this  act  of 
parliament  had  no  power  to  mortgage  the  toll-houses  or  the  turn- 
pike-gates. The  act  expressly  gives  the  trustees  power  to  mort- 
gage the  tolls ;  but  the  reason  why  it  does  not  give  them  a  farther 
power  is  because  no  creditor  is  to  have  a  preference.  Now 
if  any  creditor  had  a  power  to  enter  and  take  possession  of  the 
toll-gates,  he  would  gain  a  priority  which  the  act  has  denied. 
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And  it  is  very  fit  that  this  should  not  be  taken  out  of  the  hands 
of  the  trustees ;  because  they  are  trustees  for  all  the  creditors, 
and  were  considered  by  the  Legislature  as  the  most  proper 
persons  to  have  the  whole  management  of  everything  to  be  done 
in  pursuance  of  the  act.  It  was  foreseen  that  the  whole  sum 
wanted  would  not  be  advanced  by  any  one  person;  and  there- 
fore, for  the  encouragement  and  security  of  all  persons  who  were 
willing  to  advance  money,  it  was  necessary  that  the  collection  of 
the  tolls  should  remain  with  the  trustees.  As  then  the  trustees 
had  no  power  to  mortgage  the  toll-houses,  the  next  question  is, 
Whether  they  are  estopped  to  say  so  ?  In  general  the  party  grant- 
ing is  estopped  by  his  deed  to  say  he  had  no  interest:  but  that 
general  principle  does  not  apply  to  this  case,  where  the  trustees 
were  not  acting  for  their  own  benefit,  but  for  the  benefit  of  the 
public ;  and  it  would  be  hard  that  other  creditors  who  are  not 
parties  to  the  deed  should  lose  the  benefit  which  the  act  has 
given  them.  Besides,  there  is  a  still  farther  reason  why  the 
trustees  should  not  be  estopped;  for  this  is  a  public  act  of 
parliament,  and  the  Court  are  bound  to  take  notice  that  the 
trustees  under  this  act  had  no  power  to  mortgage  the  toll-houses. 
This  deed  therefore  cannot  operate  in  direct  opposition  to  an  act  of 
parliament,  which  negatives  the  estoppel 
Buller,  J.,  and  Grose,  J.,  of  the  same  opinion. 

Rule  discharged. 

Bowman  v.  Taylor. 

2  Adolphua  &  EHia  278-296. 
Estoppel  by  deed — Patentee  —  Merited  in  deed  of  license. 

Declaration  in  covenant  stated  that,  by  iudentare,  after  reciting  that  [278] 
plaintiff  had  invented  certain  improvements  in  the  construction  of 
looms,  and  had  obtained  letters  patent  for  such  invention,  and  that  he  had 
agreed  with  defendants  to  let  them  use  the  said  invention  for  a  certain  part  of 
the  term  granted  by  the  letters  patent,  in  consideration  of  certain  covenants, 
&c,  plaintiff  covenanted  to  permit  defendants  to  use  and  have  the  benefit  of 
snch  invention  and  patent,  and  defendants,  in  consideration  of  the  grant,  &c, 
covenanted  to  perforin  the  agreement  on  their  part.  Breach,  non-performance. 
Pleaa,  after  setting  out  the  patent,  that  the  supposed  invention  therein,  and  in 
the  declaration  mentioned,  was  not  nor  is  a  new  invention;  and  that  plaintiff 
was  not  the  first  or  true  inventor  of  the  improvements  in  the  said  indenture  and 
letters  patent  mentioned : 

Held,  on  general  demurrer,  that,  if  the  pleas  amounted  to  a  denial  of  the 
plaintiff  having  invented  the  improvements,  in  the  sense  in  which  the  deed 
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alleged  hiin  to  have  done  ao,  the  defendants  were  estopped  by  their  recital  in 
the  deed  from  contradicting  that  fact.  And,  that,  if  the  pleas  did  not  amount 
to  such  denial,  but  were  intended  merely  to  allege  that  the  plaintiff  was  not  the 
sole  inventor,  or  that  the  invention  had  taken  place  long  before  the  patent  was 
granted,  such  pleas  were  no  answer  to  the  action. 
There  may  be  an  estoppel  by  matter  of  recital. 

Covenant.  The  declaration  stated  that  by  indenture  of  the  10th 
of  May,  1824,  after  reciting  that  the  plaintiff  had  invented  certain 
improvements  in  the  construction  of  looms  for  weaving,  commonly 
termed  u  power  looms/'  and  had  obtained  his  Majesty's  letters  patent 
containing  a  grant  to  the  plaintiff,  his  executors,  &c,  for  the  sole 
use,  benefit,  and  advantage  of  the  said  invention,  with  full  power  to 
vend  the  same  for  a  certain  term  of  years,  and  that  the  plaintiff 
had,  by  an  instrument  in  writing  under  his  hand  and  seal,  described 
and  ascertained  the  nature  of  the  said  invention  and  the  manner  of 
performance,  and  had  caused  such  instrument  to  be  enrolled  agree- 
ably to  the  terms  and  conditions  of  the  said  letters  patent ;  and 

that  the  plaintiff  had  agreed  with  the  defendants  to 
[*  279]  *  permit  them  to  use  the  said  invention  in  manufacturing 

woollen  and  worsted  for  such  a  quantity  of  the  said  looms 
as  the  defendants  should  order  or  give  directions  for  the  making 
of  within  three  years  from  the  date  of  the  said  indenture,  not  ex- 
ceeding 500  in  the  whole,  for  so  long  of  the  said  term  granted  by 
the  said  letters  patent  as  was  then  unexpired,  subject  to  the  regu- 
lations and  in  manner  therein-after  contained,  in  consideration  of 
the  sum  of  £2  2s.  as  a  premium  to  be  paid  for  each  loom,  exclusive 
of  the  price  of  such  loom,  at  or  before  the  delivery  of  the  same, 
and  upon  certain  other  terms  which  the  declaration  stated,  the 
plaintiff,  for  and  in  consideration  of  the  said  sum  of  £2  2*.,  &c,  and 
of  the  covenants  and  agreements  in  the  said  indenture  contained 
on  the  part  of  the  defendants,  did,  for  himself,  his  heirs,  executors, 
&c,  covenant,  promise,  and  agree  to  and  with  the  defendants,  their 
executors,  &c,  that  the  plaintiff,  his  heirs,  &c,  should  and  would 
permit  and  suffer  the  defendants  to  use  and  have  the  benefit  and 
advantage  of  the  said  invention  and  the  said  letters  patent  for  so 
many  of  the  said  patent  power  looms,  &c.  (stating  covenants  by 
the  plaintiff  in  pursuance  of  the  above  agreement)  :  and  for  and  in 
consideration  of  the  grant  and  permission  in  the  said  indenture  so 
given,  &c,  the  defendants  did  thereby  for  themselves  jointly  and 
severally,  and  for  their  joint  and  several  heirs,  executors,  &c,  cov- 
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enant,  promise  and  agree,  to  and  with  the  plaintiff,  his  executors,  &c, 
to  pay  the  plaintiff,  his  executors,  &c,,  the  said  sum  of  £2  2s.  over  and 
above  the  price  of  the  said  looms,  and  also  a  certain  yearly  payment 
for  the  same,  &c,  aa  by  the  said  .indenture,  &c.  Averment,  that, 
although  the  term  for  and  during  which  the  sole  use  and 
benefit  of  the  said  invention,  with  power  *  to  vend  the  same,  [*  280 J 
was  granted  to  the  plaintiff  by  the  said  letters  patent,  is  not 
yet  expired,  and  although,  &c.  (the  declaration  then  averred  that  the 
defendants  had  availed  themselves  of  the  grant  and  permission  cov- 
enanted for  as  above  stated,  and  that  the  payments  stipulated  to-be 
made  by  them  had  not  ceased  to  accrue)  and  although  the  said  plain- 
tiff hath  fulfilled  all  the  covenants  and  agreements  in  the  said  in* 
denture  mentioned  on  his  part  to  be  performed ;  yet,  &c.  Breach,  non- 
payment of  the  £2  2a.,  &c,  and  non-fulfilment  of  other  covenants. 

Pleas :  First,  That  the  letters  patent  in  the  said  declaration  and 
indenture  mentioned  were  and  are  as  follows.  The  letters  patent 
were  then  set  out,  beginning  with  the  following  recital :  — 
"  Whereas  Robert  Bowman,  of,  &c,  hath  by  his  petition  humbly 
represented  unto  us  that  he  hath  invented  improvements  in  the 
construction  of  looms  for  weaving  various  sorts  of  cloths,  which 
looms  may  be  set  in  motion  by  any  adequate  power ;  that  he  is  the 
first  and  true  inventor  thereof ;  and  that  the  same  have  never  been 
practised  by  any  other  person  or  persons  whomsoever  to  his  knowl- 
edge or  belief :  the  petitioner,  therefore,  most  humbly  prayed,  &c. ; 
and  we  being  willing,"  &c.  Then  followed  the  grant  of  the  patent, 
to  which  were  added  these  provisoes,  among  others,  all  of  which 
were  set  out  in  the  plea;  —  w  Provided  always,  and  these  our  letters 
patent  are  and  shall  be  upon  this  condition,  that  if  at  any  time 
during  the  said  term  hereby  granted,  it  shall  be  made  appear  to  us, 
our  heirs,  &c,  that  this  our  grant  is  contrary  to  law,  or  prejudicial 
or  inconvenient  to  our  subjects  in  general,  or  that  the  said  inven- 
tion is  not  a  new  invention  as  to  the  public  use  and  exercise 
thereof  in  that  said  part  of  our  United  Kingdom,  &c.  (Eng- 
land, *Wales,  and  Berwick-upon-Tweed),  or  not  invented  [*281] 
and  found  out  by  the  said  Robert  Bowman  as  aforesaid, 
then  upon  signification  or  declaration  thereof,  to  be  made  by  us, 
our  heirs,  &c,  these  our  letters  patent  shall  forthwith  cease,  deter- 
mine, and  be  utterly  void,"  &c.  There  was  also  a  proviso  avoiding 
the  patent  if  the  said  Robert  Bowman  should  not  particularly  de- 
scribe and  ascertain  the  nature  of  his  invention,  and  in  what  man- 
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ner  the  same  was  performed,  by  writing  under  his  hand  and  seal, 
and  cause  the  same  to  be  enrolled  in  chancery  within  six  calendar 
months  next  after  the  date  of  the  patent.  The  plea  then  averred 
"  that  the  said  supposed  invention  in  the  said  declaration  and  let- 
ters patent  mentioned  was  not,  nor  is,  a  new  invention/'  Sec- 
ondly, the  defendants  pleaded,  "  that  the  said  plaintiff  was  not,  nor 
is,  the  first  or  true  inventor  of  the  said  improvements  in  the  con- 
struction of  looms  mentioned  in  the  said  indenture  and  in  the  said 
letters  patent  above  set  forth."  Thirdly,  they  pleaded  that  the 
plaintiff  did  not  within  six  calendar  months,  &c,  or  at  any  time, 
cause  an  instrument  in  writing,  particularly  describing  and  ascer- 
taining the  nature  of  his  said  invention  in  the  said  letters  patent 
and  indenture  mentioned,  and  in  what  manner  the  same  was  per- 
formed, to  be  enrolled  in  chancery  as  required  by  the  letters  pa- 
tent ;  whereby  the  said  letters  patent  became,  and  were  at  the  time 
of  the  making  of  the  indenture,  void  and  determined. 

The  plaintiff  demurred  generally  to  each  of  these  pleas,  and  the 
defendants  joined  in  demurrer.    There  were  also  issues  in  fact. 

Tomlinson,  in  support  of  the  demurrers.    The  defendant 
[*  282]  is  estopped  from  alleging  the  matter  stated  in  *  the  pleas. 

He  has  admitted  by  the  recital  of  his  own  indenture,  as 
stated  in  the  declaration,  that  the  plaintiff  invented  the  improve- 
ments for  which  the  letters  patent  were  granted.  He  cannot  then 
deny,  as  he  attempts  to  do  by  his  first  and  second  pleas,  that  the 
invention  was  new,  or  that  the  plaintiff  was  the  first  inventor. 
The  recital,  taking  the  word  "  invented  "  in  the  popular  accepta- 
tion, is  directly  contradictory  to  the  pleas,  and  means  that  he  was 
the  first  inventor  of  a  new  invention.  The  parties  executing  the  in- 
denture must,  from  the  nature  of  the  transaction,  have  understood 
the  word  "  invented  "  in  that  sense.  It  is  evidently  so  used  in  the 
recital  of  the  patent,  as  set  out  in  the  first  plea ;  for  that  recital 
would  otherwise  be  inconsistent  with  one  of  the  provisoes.  And  if 
the  sense  now  assigned  by  the  plaintiff  is  that  in  which  the  parties 
to  the  indenture  meant  to  use  it,  the  estoppel  is  completely  raised. 
On  the  matter  of  the  third  plea,  no  doubt  can  arise  as  to  the  recital 
in  the  indenture ;  for  the  words  of  the  recital  and  plea  are  ex- 
pressly contradictory  to  each  other.  Here,  then,  is  an  estoppel 
of  the  second  class  of  the  three  enumerated  in  Co.  Litt.  352  a.,  viz., 
"  By  matter  in  writing,  as  by  deed  indented ; "  instances  of  which 
are  given  in  Com.  Dig.  Estoppel  (A.  2.).    Nor  can  it  be  said 
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here  that  the  recital  is  of  a  generality,  in  which  case  the  matter 
may  be  pleaded  to,  though  not  where  the  recital  is  specific,  as  is 
explained  in  Com.  Dig.  Estoppel  (A.  2.),  and  in  the  notes  to 
Bainsford  v.  Smith,  Dyer,  196  a.  Hayne  v.  Maltby,  3  T.  R 
438,  which  will  be  relied  upon  on  the  other  side,  is  a  case  which 
perhaps  would  be  differently  determined  if  reconsidered 
now,  when  *  the  principles  of  law  on  this  subject  have  been  [*  283] 
more  clearly  defined.  At  all  events,  it  is  distinguishable 
from  the  present  case.  There  the  articles  of  agreement  did  not  recite 
that  the  invention  was  original,  but  merely  that  the  plaintiffs  were 
the  assignees  of  the  patent ;  the  case  was  argued  on  this  ground 
for  the  defendant,  and  it  was  admitted  that  he  might  be  estopped 
from  denying  what  the  deed  did  recite,  viz.,  that  the  plaintiffs  were 
in  possession  of  a  patent.  On  the  other  side,  the  case  was  com- 
pared to  that  of  a  tenant  pleading  nil  habuit  in  tenementis.  The 
Judges  took  different  views  of  the  subject;  the  judgments  of  Lord 
Kenyon  and  Ashhurst,  J„  proceeded  chiefly  on  the  assumption  of 
fraud,  which  was  not  borne  out  by  the  statements  on  the  record. 
Buller,  J.,  referred  the  case  wholly  to  the  true  principle,  that  of 
eviction,  but  applied  it  erroneously.  He  says,  "  I  think  that  the 
case  of  landlord  and  tenant  is  not  unlike  this ;  for  the  facts  in 
this  case  disclosed  by  the  pleas  are  equivalent  to  an  eviction  of 
the  tenant.  As  long  as  the  tenant  holds  under  the  lease,  he  is 
estopped  from  denying  his  landlord's  title  ;  but  when  he  is  evicted, 
he  has  a  right  to  show  that  he  does  not  enjoy  that  which  was  the 
consideration  for  his  covenant  to  pay  the  rent."  But,  supposing 
that  the  plaintiff  in  that,  or  in  the  present  case,  had  not  been  the 
original  author  of  the  invention,  the  defendant  might  nevertheless 
have  continued  in  the  full  use  and  enjoyment  of  the  privilege  con- 
veyed to  him.  To  make  the  case  equivalent  to  an  eviction,  it 
should  have  been  shown  that  the  patent  was  repealed,  or  openly 
infringed.  In  the  absence  of  such  facts,  the  allegations  of  the 
defendant  amounted  to  nothing  more  than  a  plea  by  a  tenant  of 
nil  habuit  in  tenementis.  That  defence,  coupled  with  the 
fact  of  eviction,  is  good,  though  not  *  so  without  it.  [*284] 
Gibbs,  C.  J.,  says,  in  Taylor  v.  Zamira,  6  Taunt.  527 
(16  R  R  670), "  In  every  plea  of  eviction  there  is  an  averment  that 
the  lessor  had  not  a  perfect  title  when  he  demised,  but  that  fact 
alone  would  not  suffice ;  to  constitute  a  plea,  to  it  must  be  added 
the  fact  that  the  lessee  was  in  consequence  evicted ;  the  whole  is  a 
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defence : "  and  the  passage  containing  these  words  is  cited  and 
relied  upon  by  Pakke,  J.,  in  Pope  v.  Biggs,  9  B.  &  C.  256.  The 
matter  here  pleaded  amounts  merely  to  an  allegation  that  the 
plaintiff  had  not  power  to  give  the  licence ;  there  is  no  allegation 
of  fraud,  or  want  of  enjoyment,  or  eviction  either  by  recall  or  by 
open  invasion  of  the  patent.  It  is  a  common  stipulation  in  con- 
tracts of  this  kind,  that  if  the  licensee  be  disturbed  in  his  use  of 
the  patent,  and  the  patentee,  upon  notice  of  such  disturbance,  omit 
to  take  legal  measures  against  the  wrong-doer,  payment  of  the  rent 
shall  cease.  The  defendant  here  might  have  protected  himself  by 
such  a  clause  if  he  had  thought  proper. 

Wightman  contra.  As  to  the  general  doctrine  of  estoppel,  it  is 
not  to  be  collected  with  any  certainty  from  the  old  cases  that  mere 
matter  of  recital  does  estop ;  for,  in  those  cases  (the  pleadings  of 
which  are  not  fully  stated),  that  which  is  said  to  be  recital  is  so 
mixed  up  with  the  operative  parts  of  the  deed,  that  the  estoppel 
may  perhaps  be  referable  to  those  parts  rather  than  to  the  matter 
of  recital.  Estoppels  are  so  called,  according  to  Lord  Coke,  Co. 
Litt.  352  a,  "  because  a  man's  own  act  or  acceptance  stoppeth  or 
closeth  up  his  mouth  to  allege  or  plead  the  truth  ; "  and  in  Palmer 

v.  Ekins,  2  Ld.  Baym.  1553,  it  was  said  and  appears  ad- 
[*  285]  mitted,  that  "  estoppels  are  odious,  and  not  to  be  *  construed 

or  raised  by  implication."  And  in  Co.  Litt.  352  b,  among 
the  rules  laid  down  respecting  estoppels  are  these  —  "  Secondly, 
that  every  estoppel,  because  it  concludeth  a  man  to  allege  the 
truth,  must  be  certain  to  every  intent,  and  not  to  be  taken  by 
argument  or  inference.  Thirdly,  every  estoppel  ought  to  be  a  pre- 
cise affirmation  of  that  which  maketh  the  estoppel,  and  not  to  be 
spoken  impersonally."  —  "  Neither  doth  a  recital  conclude,  because 
it  is  no  direct  affirmation."  Now  the  words  relied  upon  in  this 
case,  to  raise  the  estoppel,  are,  as  stated  in  the  declaration,  "  after 
reciting  that  the  said  plaintiff  had  invented  certain  improvements 
in  the  construction  of  looms  for  weaving."  These  words  clearly 
fall  within  the  rules  laid  down  by  Lord  Coke,  and  are  insufficient 
to  create  an  estoppel.  Not  only  are  they  mere  recital,  but  they  do 
not  precisely  and  with  certainty  affirm  what  the  defendant  now 
denies.  The  plaintiff  is  obliged  to  contend  that  the  word 
"  invented  "  implies  that  he  was  the  first  inventor,  and  of  a  new 
invention.  But  (as  to  the  latter  supposition)  he  might  have  in- 
vented the  contrivance  fifty  years  ago  and  suffered  it  to  be  used  by 
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so  many  persons  since,  that  the  licence  to  use  it  now  was  of  no 
benefit  to  the  defendant ;  in  that  case  the  plaintiff  would  be  the 
inventor,  and  yet  the  defendant  would  not  be  estopped  from  saying 
that  the  invention  was  not  new.  An  estoppel,  being  strictissimi 
juris,  will  not  be  held  to  attach  upon  any  statement  which  can  by 
possibility  be  consistent  with  that  of  the  deed.  [Pattbson  J., 
It  is  consistent  with  these  pleas  that  the  circumstance  of  the  in- 
vention not  being  new,  or  the  plaintiff  not  being  the  first  inventor, 
may  have  been  confined  to  the  knowledge  of  the  defendant.  Taun- 
ton, J.  Why  are  we  to  presume,  from  the  word 
•"invented,"  that  the  inventing  was  many  years  ago?  [*286] 
Although  this  is  a  case  of  estoppel,  the  intention  of  the 
parties  to  the  deed  must  be  collected  from  all  the  circumstances, 
and  the  words  construed  according  to  their  plain  and  primary  sig- 
nification. It  would  be  better  to  say  that  there  should  be  no  estop- 
pels than  to  adopt  all  sorts  of  artifices  and  stratagems  to  evade  the 
law  which  allows  them.  If,  as  we  are  required  to  suppose,  all  the 
parties  knew  the  plaintiff  not  to  be  the  first  inventor,  would  they 
have  used  the  words  which  appear  in  this  deed  ?]  The  question  is 
what  may  be  the  case  consistently  with  the  deed,  and  what  it  is, 
strictly,  that  the  defendant  is  estopped  from  denying.  "  Inventing  " 
does  not  necessarily  imply  first  inventing.  Two  may  invent  the 
same  thing.  And  nothing  is  to  be  taken,  in  favour  of  an  estoppel, 
by  inference  or  argument.  Hayne  v.  Maltby,  3  T.  E.  438,  is  con- 
clusive in  favour  of  the  defendant.  It  is  said  that  the  pleas  here 
are  like  nil  habuit  in  tenementis,  pleaded  by  tenant  against  land- 
lord, without  showing  eviction.  But  the  case  between  landlord 
and  tenant  is  not  like  this;  while  the  tenant  has  the  enjoy- 
ment of  the  land,  he  has  no  right  to  say  that  the  landlord  has  no 
title ;  he  has  the  entire  benefit  of  all  that  he  bargained  for.  The 
defendant  here  has  not  that,  if  all  the  world  has  an  equal  right  to 
use  the  invention.  He  bargained  for  the  exclusive  privilege,  and 
he  has  it  not  if  any  one  may  interfere  with  him,  although  no  one 
may  have  yet  chosen  to  do  so.  There  cannot,  from  the  nature  of 
the  case,  be  an  actual  eviction,  as  there  is  of  land.  Two  of  the 
Judges,  in  Hayne  v.  Maltby,  expressly  distinguish  a  case 
like  the  present  *  from  that  of  landlord  and  tenant.  [Lord  [*  287] 
Denman,  C.  J.  This  point  may  be  as  you  put  it,  because  in 
the  case  of  a  party  licensed  under  a  patent  it  is  only  the  right  that 
is  conveyed.]    The  moment  it  is  found  that  the  invention  is  not 
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new,  he  is  evicted ;  he  may  make  the  same  machines,  but  it  is  no 
longer  under  the  right  which  was  conveyed  to  him. 

Tomlinson  in  reply.  According  to  the  line  of  argument  that  has 
been  taken,  the  pleas  are  no  defence.  If  it  be  consistent  with  the 
word  "  invented "  in  the  recital  of  the  deed,  that  the  invention 
took  place  fifty  years  before  the  granting  of  the  patent,  or  that 
some  other  person  had  also  invented  the  same  thing,  and  the  pleas 
only  deny  the  inventing  to  the  extent  of  either  of  those  interpreta- 
tions, then  it  is  not  shown  that  the  plaintiff  had  a  bad  title  to  the 
patent,  or  conveyed  an  imperfect  one  to  the  licensee.  The  inven- 
tion might  be  old,  but  never  yet  brought  into  public  use.  Another 
person  might  have  invented  the  same  thing,  but  have  never  made 
it  known  before  the  plaintiff  took  out  his  patent.  The  pleas,  there- 
fore, upon  this  view  of  them,  do  not  necessarily  contradict  the 
declaration.  Either,  then,  the  defendant  is  estopped  by  a  specific 
recital,  or  his  pleas  are  no  answer  to  the  action.  It  is  said  that  the 
doctrine  as  to  eviction  does  not  apply,  because  the  licence  here  is 
to  enjoy  the  right :  but,  in  the  first  place,  the  right  is  not  neces- 
sarily impeached,  as  has  just  been  shown  ;  and  secondly,  the  lease 
here  is  not  properly  of  a  right,  but  of  the  benefit  of  using  the  inven- 
tion ;  the  profit  of  weaving  cloth  by  these  looms.    A  use  of  the 

same  privilege  by  others,  in  open  defiance  of  the  licensee, 
[*  288]  would  have  been  an  eviction,  according  *  to  the  judgment  of 

Gibbs,  C.  J.,  in  Taylor  v.  Zamira,  6  Taunt.  527  (16  RE.  670), 
before  cited,  there  would  have  been  a  want  of  right  and  a  non-enjoy- 
ment. According  to  the  argument  for  the  defendant,  the  licensee  pays 
for  the  right,  not  the  enjoyment ;  and  if  he  has  not  the  right,  is  not 
bound  to  pay.  But  that  is  contrary  to  the  opinions  of  the  Judges 
in  Taylor  v.  Hare,  1  Bos.  and  P.  (N.  R)  262  (8  R  R  797).  There 
the  plaintiff,  having  hired  the  defendant's  patent  for  a  term,  at 
JE  IOO  a  year,  and  used  it  for  several  years,  discovered  that  another 
person  had  invented  the  same  thing,  and  publicly  used  it  in  Eng- 
land, before  the  defendant  obtained  his  patent  The  plaintiff, 
therefore,  brought  an  action  for  money  had  and  received,  to  recover 
back  the  amount  of  his  annual  payments.  But  Heath,  J.,  observed, 
"  It  might  as  well  be  said,  that  if  a  man  lease  land,  and  the  lessee 
pay  rent,  and  afterwards  be  evicted,  he  shall  recover  back  the  rent, 
though  he  has  taken  the  fruits  of  the  land."  And  Chambre,  J., 
said,  "Both  parties  have  been  mistaken;  the  defendant  has  thrown 
away  his  money  in  obtaining  a  patent  for  his  own  invention  ;  not 
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so  the  plaintiff,  for  he  has  had  the  use  of  another  person's  invention 
for  his  money."  [Lord  Denman,  C.  J.  The  subject  was  considered 
there  so  far  as  the  purposes  of  that  case  required.]  The  reasoning 
applies  here.  A  monopoly  in  the  use  of  the  invention  is  what  the 
licensee  of  a  patent  pays  for.  As  to  the  dictum  of  Lord  Coke  (Co. 
Litt.  352  b),  that  a  recital  does  not  conclude,  that  can  be  only  where 
the  recital  is  of  matter  foreign  to  the  contract ;  not  where  the  mat- 
ter recited  is  the  foundation  of  the  obligation,  as  it  is  here. 
Thus  in  Corrant's  *  Case,  Dyer,  196  a,  note  (41),  in  debt,  [*289] 
the  condition  of  the  obligation  was, "  if  the  defendant  should 
suffer  the  plaintiff  to  enjoy  his  right  in  such  a  land ; "  defendant 
pleaded  that  plaintiff  had  no  right,  and  on  demurrer  it  was  held 
good ;  but  it  is  added  that  if  it  had  been  "  whereas  the  obligee  had 
right,"  it  would  have  been  otherwise. 

Lord  Denman,  C.  J.,  after  stating  the  substance  of  the  declara- 
tion and  pleas,  proceeded  as  follows :  —  The  plaintiff  contends  that 
these  pleas  are  bad,  because  the  defendant  is  estopped  by  his  deed 
from  pleading  them.  It  is  answered  as  to  the  first  plea,  that  it  is 
not  inconsistent  with  the  deed ;  but  we  think  it  is  so,  and  if  not, 
that  it  is  no  defence.  If  by  saying  that  the  supposed  invention  is 
not  new,  it  is  only  meant  that  it  was  discovered  by  the  plaintiff 
fifty  years  ago,  that  is  no  reason  that  he  should  not  now  have 
taken  out  a  patent  for  it.  So  as  to  the  second  plea,  that  the  plain- 
tiff was  not  the  first  or  true  inventor :  that  averment  either  denies 
that  he  invented  the  contrivance,  or  denies  that  he  was  the  sole 
inventor.  The  answer  is  the  same  as  that  just  given  :  in  the  one 
case  the  defendant  states  what  he  is  estopped  from  alleging,  because 
it  contradicts  the  recital  of  his  own  deed ;  in  the  other,  he  gives  no 
answer  to  the  declaration.  The  third  plea  puts  a  fact  in  issue  in 
direct  contradiction  to  the  recital  of  the  deed.  The  doctrine  of 
estoppel  has  been  guarded  with  great  strictness ;  not  because  the 
party  enforcing  it  necessarily  wishes  to  exclude  the  truth,  for  it  is 
rather  to  be  supposed  that  that  is  true  which  the  opposite  party 
has  already  recited  under  his  hand  and  seal ;  but  because 
*the  estoppel  may  exclude  the  truth.  However,  it  is  [*290] 
right  that  the  construction  of  that  which  is  to  create  an 
estoppel  should  be  very  strict  As  to  the  doctrine  laid  down  in 
Co.  Litt.  352  b,  that  a  recital  doth  not  conclude,  because  it  is  no 
direct  affirmation,  the  authority  of  Lord  Coke  is  a  very  great  one  ; 
but  still,  if  a  party  has  by  his  deed  recited  a  specific  fact,  though 
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introduced  by  "  wheTeas,"  it  seems  to  me  impossible  to  say  that  he 
shall  not  be  bound  by  hip  own  assertion  so  made  under  seal.  This 
point  was  much  considered  in  Lainson,  executor  of  Griffiths,  v. 
Tremere,  1  A.  &  K  792,  3  K  &  M,  603  (Trinity  term  1834). 
There  could  have  been  no  case  in  which  the  Court  would  have 
been  more  strongly  inclined  to  struggle  against  the  doctrine  of 
estoppel  than  that.  The  action  was  upon  a  bond.  The  condition, 
set  out  on  oyer,  recited  that,  by  indenture  of  lease  between  the 
plaintiffs  testator  and  the  defendant,  the  testator  demised  premises 
to  the  defendant  at  the  yearly  rent  of  £170 ;  and  the  condition 
was,  payment  to  the  testator  of  that  sum  The  defendant  pleaded 
that  the  lease  in  the  condition  mentioned  was  a  lease  the  redden- 
dum of  which  was  £140  only,  and  that  that  sum  had  always  been 
paid ;  to  which  the  plaintiff  replied  that  the  yearly  sum  of  £170 
had  not  been  paid.  On  demurrer  it  was  held,  that  the  defendant 
was  estopped  from  pleading  a  lease  at  £140,  which  was  in  effect 
the  same  as  saying  that  there  was  no  lease  at  £170  as  mentioned 
in  the  bond.  This  was  as  strong  a  case  as  can  be  conceived  ;  and 
the  averment  creating  the  estoppel  was  introduced  by  way  of 
recital ;  yet  this  Court,  upon  the  greatest  consideration  of  the 

cases  ancient  and  modern,  decided  for  the  estoppel.  I  do 
[*  291]  *  not  think  it  necessary,  in  deciding  the  present  case,  to 

enter  into  a  minute  examination  of  the  authorities ;  they 
were  fully  considered  on  that  occasion ;  and  I  think  the  case  of 
Hayne  v.  Maltby,  3  T.  R  438,  has  been  sufficiently  distinguished 
from  that  before  us,  in  the  course  of  the  argument. 

Taunton,  J.  The  law  of  estoppel  is  not  so  unjust  and  absurd 
as  it  has  been  too  much  the  custom  to  represent.  The  principle  is, 
that  where  a  man  has  entered  into  a  solemn  engagement  by  deed 
under  his  hand  and  seal  as  to  certain  facts,  he  shall  not  be  per- 
mitted to  deny  any  matter  which  he  has  so  asserted.  The  question 
here  is,  whether  there  is  a  matter  so  asserted  by  the  defendant 
under  his  hand  and  seal,  that  he  shall  not  be  permitted  to  deny  it 
in  pleading.  It  is  said  that  the  allegation  in  the  deed  is  made  by 
way  of  recital,  but  I  do  not  see  that  a  statement  such  as  this  is  the 
less  positive  because  it  is  introduced  by  a  "  whereas."  Then  the 
defendant  has  pleaded  that  the  supposed  invention,  in  the  declara- 
tion and  letters  patent  mentioned,  was  not  nor  is  a  new  invention. 
These  words,  "  was  not  nor  is  a  new  invention,"  must  be  under- 
stood in  the  same  sense  as  the  words  "  had  invented,"  in  the  recital 
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of  the  deed  set  out  in  the  declaration,  and  must  refer  to  the  time 
of  granting  the  patent:  and  if  the  invention  could  not  then  be 
termed  a  new  invention,  it  could  not,  I  think,  have  been  truly  said 
in  the  deed  that  the  plaintiff  "  had  invented  "  the  improvements, 
in  the  sense  in  which  the  deed  uses  the  words.  Then  the  plea 
directly  negatives  the  deed,  and  comes  within  the  rule  that  a  party 
shall  not  deny  what  he  has  asserted  by  his  solemn  instru- 
ment *  under  hand  and  seal.  As  to  the  case  of  Hayne  v.  [*  292] 
Maltby,  I  acknowledge  with  unfeigned  respect,  that  it  does 
not  become  me  to  criticise  the  opinions  of  Judges  so  great  and  emi- 
nent as  those  who  sat  here  when  that  case  was  decided ;  but  it  i9 
not  necessary  to  examine  into  the  grounds  of  the  judgments  there 
delivered,  because  I  think  Mr.  Tomlinson  has  distinguished  that 
case  from  the  present.  Here  there  is  an  express  averment  in  the 
deed,  that  the  plaintiff  is  the  inventor  of  the  improvements  ;  there 
the  articles  of  agreement  averred  nothing  as  to  the  originality  of 
the  invention,  but  merely  stated  that  the  plaintiffs  were  the 
assignees  of  the  patent,  which  they  might  have  been,  though  the 
assignor  was  not  the  original  inventor.  And  besides,  though  I  do 
not  rely  much  upon  that,  the  Judges  there  differed  in  the  reasons 
which  they  assigned  for  their  judgments.  It  is  sufficient,  however, 
to  say,  without  derogating  from  the  authority  of  those  learned 
Judges,  that  that  case  is  very  distinguishable  from  the  present.  I 
am  of  opinion  that  the  demurrers  here  are  well  grounded,  and  the 
plaintiff  entitled  to  judgment. 

Patteson,  J.  The  third  plea  distinctly  raises  the  question  of 
estoppel ;  the  first  and  second  not  so  directly.  The  declaration 
sets  out  a  recital  in  the  deed  between  these  parties  ;  and  it  is  nec- 
essary to  consider  the  meaning  of  the  words  there  used.  It  is  said 
that  in  a  case  of  estoppel. nothing  is  to  be  taken  by  way  of  intend- 
ment. But  before  we  come  to  the  question  of  estoppel  we  must 
examine  the  construction  of  the  deed.  The  words  are,  "  that  the 
plaintiff  had  invented  certain  improvements,"  and  had 
obtained  his  Majesty's  letters  *  patent  for  the  sole  use  of  [*  293] 
the  said  invention.  This  recital  can  only  mean  that  he  had 
invented  a  new  machinery,  for  which  he  had  obtained  the  patent. 
If  it  meant  that  he  was  not  the  first  inventor,  it  would  be  absurd. 
That  being  so,  the  pleas  are,  first,  that  the  invention  is  not  new ; 
secondly,  that  the  plaintiff  is  not  the  first  inventor.  Then,  if 
those  assertions  are  used  in  the  same  sense  as  the  words  "  had 
vol.  xi.  —  5 
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invented 99  in  the  deed,  they  contain  a  direct  denial  of  the  matter 
there  recited ;  if  not  used  in  the  same  sense,  they  are  no  answer  to 
the  declaration.  The  only  authority  cited  for  the  proposition  that 
no  estoppel  can  be  by  recital  is  that  from  Co.  Litt.  352  b.  It  is 
not  denied,  however,  that  there  have  been  many  cases  in  which 
matter  of  recital  has  been  held  to  estop ;  but  then  it  is  said  that 
the  recital  in  those  cases  has  been  inseparably  mixed  with  the 
operative  parts  of  the  deed.  But,  if  that  be  a  test,  the  case  is  so 
here.  The  deed  recites  that  the  plaintiff  has  invented  improve- 
ments and  obtained  a  patent  for  the  invention,  and  then  it  proceeds 
to  a  demise  of  the  very  subject-matter  for  which  the  patent  is  so 
granted.  I  cannot  separate  these  things,  and  I  therefore  think  the 
recital  here  comes  within  the  description  which  Mr.  Wightman 
has  given  of  the  law  laid  down  by  the  old  cases.  The  passage  in 
Lord  Coke  must  be  taken  with  some  little  qualification:  and 
Lainson  v.  Trernere,  1  i  4  E.  792,  3  K  &  M.  603,  is  a  direct 
authority  to  show  that  there  may  be  an  estoppel  by  matter  of 
recital.  In  ffayne  v.  Maltby,  3  T.  E.  438,  the  recital  contained  no 
assertion  of  right  in  the  plaintiffs  except  as  assignees;  and  the 
plea  did  not  deny  that.  The  case  was  not  properly  one  of 
[*  294]  estoppel.  How  far  *  the  principle  of  eviction  was  appli- 
cable, it  is  not  now  material  to  consider.  In  Oldham  v. 
Langmead,  3  T.  R  439,  there  cited,  where  the  action  was  brought 
by  the  assignee  of  the  patentee  against  the  patentee,  Lord  Kenyon 
would  not  allow  the  latter  to  show  that  the  invention  was  not  a 
new  one,  against  his  own  deed.  As  estoppels  are  mutual,  that  is 
a  strong  authority  to  show  that  the  assignee,  if  he  had  by  deed 
admitted  the  invention  to  be  new,  would  have  been  estopped  from 
pleading  the  contrary.  And  the  current  of  authorities,  and  partic- 
ularly the  late  case  of  Lainson  v.  Tremcre,  1  A.  &  E.  792,  3  N.  &  M. 
603,  show  that  there  may  be  an  estoppel  by  recital  in  a  deed.  The 
plaintiff  is  entitled  to  judgment. 

Williams,  J.  I  am  of  the  same  opinion.  A  passage  has  been 
cited  from  Lord  Coke,  in  which  he  says  that  an  estoppel  must  be 
certain",  and  not  to  be  taken  by  argument  or  inference.  But  to 
give  the  words  of  this  recital  the  sense  ascribed  to  them  by  the 
plaintiff,  is  no  argument ;  it  is  only  making  use  of  the  common 
understanding  of  a  phrase  in  the  English  language.  When  it  is 
said,  as  in  this  deed,  that  a  party  "  had  invented 99  an  improvement, 
it  means  that  he  was  the  inventor  of  it  so  as  to  make  that  inven- 
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tion  available  under  the  law  of  patents.  The  words  "had  in- 
vented 99  must,  then,  without  any  argument,  mean  that,  the  contrary 
of  which  is  averred  in  the  first  and  second  pleas.  The  question, 
therefore,  upon  these,  is  the  same  as  upon  the  third  plea,  as  to 
which  there  is  no  doubt.  Then  the  only  question  is,  whether  a 
recital,  not  being  a  direct  assertion,  can  estop  the  party  who  has 
made  it:  no  decision  has  been  cited  to  the  contrary;  and 
this  Court  lately  determined  in  *  favour  of  such  an  estoppel  [*  295] 
in  Lainson  v.  Tremere,  where  the  doctrine  of  estoppels  was 
carefully  and  fully  considered,  and  where  the  estoppel  in  question 
depended  as  much  upon  a  recital  as  that  in  the  present  case. 

Judgment  for  the  plaintiff . 

ENGLISH  NOTES. 

As  additional  authorities  for  the  general  proposition,  reference  may 
be  made  to  Lainson  v.  Tremere  (1834),  1  Ad.  &  El.  792,  IN.  &  M. 
603;  Harding  v.  Ambler  (1838),  3  M.  &  W.  279,  and  Horton  v. 
Westminster  Improvement  Commissioners  (1852),  7  Ex.  780,  21  L.  J. 
Ex.  297;  Yarmouth  Exchange  Bank  v.  Blethen  (1885),  10  App.  Cas. 
293,  54  L.  J.  P.  C.  27,  53  L.  T.  537,  33  W.  R.  801. 

A  person  who  comes  into  possession  of  land  under  a  party  to  a  deed 
is  estopped  from  setting  up  a  title  inconsistent  with  the  deed :  Doe  d. 
Leming  v.  Skirrow  (1837),  7  Ad.  &  El.  157,  2  N.  &  P.  123,  W.  W.  &  D. 
517;  Doe  d.  Gainsford  v.  Stone  (1846),  3  C.  B.  176,  15  L.  J.  C.  P. 
234,  10  Jur.  480.  For  a  converse  case,  where  the  defendant  did  not 
come  in  by  the  deed,  see  Doe  d.  Marchant  v.  Errington  (1839),  6Bing 
N.  C.  79,  8  Scott  210,  3  Jur.  1126. 

Similarly  a  person  claiming  a  benefit  under  a  document  cannot  be 
heard  to  say  that  he  was  ignorant  of  any  fact  noticed  in  it,  or  which  he 
might  have  discovered  by  inquiries  to  which  he  would  naturally  have 
been  put:  Joyce  v.  Rawlins  (1871),  L.  R.,  11  Eq.  53,  40  L.  J.  Ch. 
105,  23  L.  T.  756,  19  W.  R.  217;  Board  v.  Board  (1873),  L.  R.,  9  Q. 
B.  48,  43  L.  J.  Q.  B.  4,  29  L.  T.  459,  22  W.  R.  206;  Summer  v. 
Scholfield  (1881),  43  L.  T.  763;  Dunn  v.  Wyman  (1882),  51  L.  J. 
Q.  B.  623. 

It  has  been  held  that  a  deed  does  not  estop  the  parties  thereto  as 
against  persons  who  are  not  parties  and  for  whose  benefit  it  was  not 
intended  to  enure;  In  re  Ghosts'  Trusts  (1883),  49  L.  T.  588. 

No  estoppel  can  be  raised  on  a  document  which  is  inconsistent  with  the 
document  itself;  Colonial  Bank  v.  Hejnoorth  (1887),  36  Ch.  D.  36,  56 
L.  J.  Ch.  1089,  57  L.  T.  148,  36  W.  R.  259.  See  also  pec  Kelly,  C.  B., 
in  Morton  v.  Woods  (1869),  L.  R.,  4  Q.  B.  293. 
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Whether  a  particular  subject  is  parcel  of  premises  demised  in  general 
terms  is  a  question  as  to  which  parol  evidence  is  admissible.  Doe  d. 
Freeland  v.  Burt  (1787),  1  T.  R.  701,  1  R.  R.  367. 

In  determining  whether  a  recital  in  a  deed  effects  an  estoppel, 
regard  must  be  had  to  the  intention  of  the  parties,  which  is  to  be 
gathered  from  the  construction  of  the  deed  as  a  whole :  Stronghill  v. 
Buck  (1850),  14  Q.  B.  781,  19  L.  J.  Q.  B.  209,  14  Jur.  741;  South 
Eastern  Railway  Co.,  v.  Warton  (1861),  6  H.  &  N.520;  In  reHorton, 
Horton  v.  Perks  (1884)  51  L.  T.  420. 

The  recital  should  be  free  from  ambiguity,  and  certain  in  every 
respect:  Kepp  v.  Wiggett  (1850),  10  C.  B.  35,  per  Williams,  J.,  at  p. 
53;  Heath  v.  Crealock  (1874),  L.  R.  10  Ch.  22,  per  Lord  Cairns,  at 
p.  30,  44  L.  J.  Ch.  157,  161,  31  L.  T.  650,  658;  General  Finance,  &c, 
Building  Society  v.  Liberator  Building  Society  (1878),  10  Ch.  D.  15, 
39  L.  T.  600,  27  W  R.  210;  Onward  Building  Society  v.  Smithson  (C.  A. 
1892),  1893, 1  Ch.  1,  62  L.  J.  Ch.  138,  68  L.  T.  125,  41  W.  R.  53. 

As  showing  the  effect  of  a  recital  in  creating  an  estoppel,  the  follow- 
ing cases  are  in  point.  In  Nash  v.  Turner  (1794),  1  Esp.  217,  it 
was  held  that  where,  in  the  assignment  of  a  lease,  the  lease  was  recited, 
the  assignor  was  precluded  in  an  action  by  the  assignee  from  calling 
upon  him  to  prove  the  lease.  In  Clarke  v.  Hall  (1859),  24  L.  R.  Ir. 
316,  the  owner  of  lands  mortgaged  them  in  fee  and  then  demised  them, 
and  subsequently  joined  with  the  trustees  of  the  will  of  the  mortgagee 
in  a  deed  assigning  the  mortgage;  the  lessee  continued  in  possession 
after  the  expiration  of  the  term  at  the  same  rent;  —  action  being 
brought  by  the  assignee  to  recover  possession  on  the  title,  it  was  held 
that  the  mortgagor  was  estopped  from  denying  a  recital  in  the  deed  of 
assignment  of  a  document  essential  to  the  plaintiffs'  title  and  not 
otherwise  proved. 

But  a  recital  in  a  lease  to  the  effect  that  it  was  made  under  a  leasing 
power  in  a  will  devising  an  estate  tail,  does  not  estop  the  person  ac- 
cepting the  lease  from  showing  that  the  estate  tail  was  barred;  Black' 
hall  v.  Gibson  (1878),  2  L.  R.  Ir.  49.  And  where  an  insolvent  at  the 
suggestion  of  one  of  his  creditors  executed  a  deed  of  assignment  to  him 
for  the  benefit  of  the  creditors,  which  recited  that  the  insolvent  had  pro- 
posed the  arrangement,  it  was  held  that  the  assignee  was  not  estopped 
from  contending  that  the  deed  was  not  voluntary:  Knight  v. Fergusson 
(1839),  2  H.  <fc  H.  59,  5  M.  &  W.  389.  And  see  In  re  Eddystone 
Marine  Insurance  Co.  (1893)  1893,  3  Ch.  9,  62  L.  J.  Ch.  742,  69  L. 
T.  363,  41  W.  R.  642  infra. 

As  to  the  effect  of  a  recital  in  restraining  the  operative  part  of  the 
deed,  see  Bottrell  v.  Summers  (1828),  2  Y.  &  J.  407 ;  Lampon  v.  Corke 
(1822),  5  B.  &  Aid.  606,  1  Dowl.  &  Ry.  211,  24  R.  R.  488. 
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A  party  to  a  deed  is  not  estopped  by  recitals  contained  in  other  deeds 
through  which  the  title  so  conveyed  is  derived :  Doe  d.  Shelton  v.  Shelton 
(1835),  3  Ad.  &  El.  265,  4  N  &  M.  857,  1  H.  &  W.  287. 

Estoppel  on  the  ground  of  any  statement  in  a  deed  only  operates  in  a 
proceeding  upon  the  deed  containing  such  statement.  In  any  collateral 
proceeding  upon  some  other  deed  or  contract,  though  between  the  same 
parties,  the  statement  in  the  first  deed  is  evidence,  but  does  not  estop 
the  parties  from  denying  the  fact  stated:  Carter  v.  Carter  (1857),  3 
Kay  &  J.  618,  27  L.  J.  Ch.  75,  4  Jur.  (N.  S.)  63.  See  further 
Fraser  v.  Pendlebury  (1861),  31  L.  J.  C.  P.  1,  10  W.  R.  104; 
South  Eastern  Railway  Co.,  v.  Warton  (1862),  6  H.  &  N.  520,  31  L. 
J.  Ex.  515;  Saunders  v.  Merewether  (1865),  3  H.  &  C.  902,  35  L.  J. 
Ex.  115,  llJur.  (N.  S.)  665;  Ex  parte  Morgan,  In  re  Simpson  (1876), 

2  Ch.  D.  72,  45  L.  J.  Bk.  36,  34  L.  T.  329,  24  W.  It.  414. 

A  party  may  be  estopped  by  a  description  contained  in  the  deed. 
Thus  on  a  writ  of  error  to  reverse  an  outlawry  on  the  ground  of  mis- 
description, it  was  held  that  the  defendant  was  estopped  by  the 
description  in  his  bond :  Bonner  v.  Wilkinson  (1822),  5  B.  &  Aid.  682, 
1  Dowl.  &  Hy.  328.  But  where  in  a  conveyance  to  a  purchaser  lands 
were  described  as  freehold,  it  was  held  that  he  was  not  estopped  as 
against  the  widow  of  a  person  to  whom  they  had  previously  been 
devised  as  freehold,  from  alleging  that  they  were  not  freehold  and 
therefore  not  chargeable  with  dower:    Gaunt  v.   Wainman  (1836) 

3  Bing  TS.  C.  69,  3  Scott  413,  2  Hodges  186. 

The  covenants  in  a  deed  may  effect  an  estoppel.  Thus,  where  A.  by 
an  ordinary  deed  of  lease  demises  to  B.  premises  of  which  the  legal 
estate  is  outstanding  in  a  mortgagee,  and  B.  has  been  let  into 
possession,  there  is  a  mutual  estoppel  between  A,  &  B.,  by  which  B.  is 
liable  to  A.  for  the  rent,  and  A.  is  liable  to  B.  on  the  covenant  for  quiet 
enjoyment:  Hartcupv.  Bell  (1883),  1  Cab.  &  El.  19.  But  the  coven- 
ants for  title  in  a  mortgage  of  freeholds  are  not  such  a  clear  averment 
that  the  mortgagor  is  seised  of  the  legal  estate  as  to  estop  him 
and  those  claiming  under  him :  General  Finance  &c.  Building 
Society  v.  Liberator  Building  Society  (187 '8),  10  Ch.  D.  15,  39  L.  T.  600, 
27  W.  It.  210.  The  owner  in  fee  of  land  by  purchase  from  the 
defendants  mortgaged  it.  He  afterwards,  by  fraud  on  his  own  part, 
but  not  on  that  of  the  defendants,  obtained  a  second  conveyance  con- 
taining the  usual  covenants  for  title  and  again  mortgaged  the  land  to 
the  plaintiffs.  It  was  held  in  an  action  for  breach  of  the  covenants  for 
title  that  the  statements  as  to  title  in  the  second  conveyance  did  not 
estop  the  defendants  from  setting  up  the  true  facts;  Onward  Building 
Society  v.  Smithson  (1892)  1893,  1  Ch.  1,  62  L.  J.  Ch.  138,  68  L.  T. 
125,  41  W.  E.  53. 
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A  party  is  not  estopped  from  showing  that  a  deed  is  affected  with 
fraud.  In  order  that  a  deed  may  be  vitiated  by  fraud  it  must,  however, 
be  fraud  dans  locum  contractui ;  National  Exchange  of  Glasgow  v. 
Drew  (1855),  2  Macq.  103.  And  see  Onward  Building  Society  v. 
Smithson,  supra.  But  a  party  cannot  allege  that  his  deed  does  not 
bind  him  on  the  ground  that  it  is  affected  with  his  own  fraud :  Barton 
v.  North  Staffordshire  Railway  Co.,  (1888),  38  Ch.  D.  458,  57  L.  J. 
Ch.  800,  58  L.  T.  549,  36  W.  R.  754;  Doe  d.  Roberts  ▼.  Roberts 
(1819),  2  B.  &  Aid.  367,  20  R.  R.  477;  PhillpotU  v.  Phillpotts 
(1851),  10  C.  B.  85;  Bessey  v.  Windham  (1844),  6  Q.  B.  166,  14 
L.  J.  Q.  B.  7. 

A  deed  which  is  given  for  an  illegal  purpose  can  work  no  estoppel. 
Thus  a  bond  given  as  indemnity  to  a  person  who  had  given  his  note  to 
induce  a  prosecutor  to  refrain  from  giving  evidence  on  an  indictment  is 
void;  Collins  v.  Blantern  (1767)  2  Wils.  341,  347.  Where  the  directors 
of  an  unincorporated  building  society,  which  had  no  borrowing  powers, 
borrowed  money  for  the  society  on  the  security  of  their  promissory 
notes,  and,  the  society  having  afterwards  been  incorporated  under 
the  Building  Societies  Act  1874,  the  appellant  who  was  the  representa- 
tive of  the  lender  agreed  to  refrain  from  proceeding  against  the  society 
on  the  directors  giving  him  a  deposit  note  for  the  amount  due,  under 
the  seal  of  the  society,  stating  that  the  money  was  lent  by  the  society  on 
the  date  of  the  note,  and  thereupon  gave  up  to  them  the  promissory 
notes ;  —  it  was  held  that  the  deposit  note  did  not  bind  the  Society : 
In  re  Sheffield  Building  Society,  Ex  parte  Watson  (1888),  21  Q.  B.  D. 
301,  57  L.  J.  Q.  B.  609,  59  L.  T.  401,  36  W.  R.  829.  See  further 
Chambers  v.  Milford  &c.  Railway  Co.  (the  Lloyd's  Bonds  case 
1864),  5  B.  &  S.  588,  33  L.  J.  Q.  B.  268. 

As  appears  from  FaiHitle  d.  Mytton  v.  Gilbert,  No.  5,  supra,  a  party 
is  not  estopped  from  alleging  that  his  deed  contravenes  the  provisions 
of  a  statute.  It  has  been  held  a  good  plea  in  an  action  of  covenant  on 
a  lease,  that  the  premises  were  let  for  the  purpose  of  being  used  by  the 
defendant  in  drawing  oil  and  tar,  and  boiling  oil  of  tar  contrary  to  25 
Geo.  III.  c.  77:  Gas  Light  Co.  v.  Turner  (1840),  6  Bing  N.  C.  324. 
Again  it  has  mere  recently  been  decided  that  a  company,  having  no 
power  to  issue  shares  as  fully  paid  up  for  which  no  consideration  is 
given,  is  not  estopped  by  recitals  in  the  contract  made  with  the  allottees 
of  shares,  which  purport  to  show  that  consideration  has  been  given, 
from  showing  that  there  was  none.  In  reEddystone  Marine  Insurance 
Co.  (1893)  1893,  3  Ch.  9,  62  L.  J.  Ch.  742,  69  L.  T.  363,  41  W.  R. 
642.  See  also  Doe  d.  Baggaley  v.  Hares  (1833),  4  B.  &  Ad.  435;  Doe 
d.  Chandler  v.  Foixl  (1835),  3  Ad.  &  El.  649. 

In  some  cases  an  imperfect  deed  has  been  held  not  to  be  binding. 
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Thus  an  action  of  covenant  has  been  held  not  maintainable  on  an  in- 
denture of  lease  which  had  not  been  executed  by  the  lessor :  Cardwell 
v.  Lucas  (1836),  2M.&W.  Ill ;  Pitman  v.  Woodbury  (1848),  3  Ex. 
11.  On  the  other  hand,  where  a  lease  by  the  master  and  governors  of  an 
hospital  was  sealed  with  the  common  seal  of  the  hospital,  it  was  held  to  be 
no  answer  to  an  action  by  the  two  surviving  governors  for  non  repair 
that  they  had  not  executed  the  deed  as  individuals :  Cooch  v.  Goodman 
(1842),  2  Q.  B.  598,  2  G.  &  D.  159,  6  Jur.  779. 

In  support  of  the  statement  that  a  void  document  is  no  estoppel,  refer- 
ence may  be  made  to  the  case  of  Smith  v.  Cropper  (1885),  10  App.  Cas. 
249,  55  L.  J.  Ch.  12,  53  L.  T.  330,  33  W.  It.  753,  where  it  was  held  that 
a  person  was  not  estopped  from  questioning  the  validity  of  a  patent 
though  granted  to  himself  and  assigned  by  his  trustee  in  bankruptcy. 

AMERICAN  NOTES. 

The  principal  cases  are  all  cited  in  Bigelow  on  Estoppel.  Good  title  v. 
Bailey  is  cited  in  Pingrey  on  Real  Estate,  and  with  Fairtitle  v.  Gilbert  in  Wash- 
burn on  Real  Property ;  Bowman  v.  Taylor  is  cited  in  7  Am.  &  Eng.  Enc.  of 
Law,  p.  7. 

Although  the  distinction  between  sealed  and  unsealed  instruments  is  abol- 
ished in  some  States,  yet  the  estoppel  remains.  Jones  v.  Morris,  61  Alabama, 
518 ;  Rankin  v.  Warner,  2  Lea  (Tennessee),  302. 

The  general  principle  is  established  in  a  vast  number  of  cases.  See  Com- 
stock  v.  Smith,  13  Pickering  (Mass.),  116;  23  Am.  Dec.  670;  Childs  v.  Mo- 
Chesney,  20  Iowa,  431 ;  89  Am.  Dec.  545;  Mc  Williams  v.  Nisly,  2  Sergeant  & 
Rawle  (Penn.),  507  ;  7  Am.  Dec.  654 ;  Baxter  v.  Bradbury,  20  Maine,  260  ;  37 
Am.  Dec.  49 ;  Nash  v.  Spoffbrd,  10  Metcalf  (Mass.),  192 ;  43  Am.  Dec.  425 
(wife  joining  in  husband's  deed) ;  Gilliam  v.  Bird,  8  Iredell  Law  (Nor.  Car.), 
280;  49  Am.  Dec.  379;  Dodge  v.  Walley,  22  California,  224  ;  83  Am.  Dec. 
61 ;  Village  of  Mankato  v.  Willard,  13  Minnesota,  1 ;  97  Am.  Dec.  208 ;  Peter- 
son  v.  Brown,  17  Nevada,  172 ;  45  Am.  Rep.  437  (deed  void  as  to  creditors 
valid  between  parties) ;  Bush  v.  Rogan,  65  Georgia,  320  :  38  Am.  Rep.  785 ; 
Ranch  v.  Dech,  116  Penn.  State,  157 ;  2  Am.  St.  Rep.  598 ;  Tyler  v.  Hall,  106 
Missouri,  313 ;  27  Am.  St.  Rep.  337;  De  Frieze  v.  Quint,  94  California,  653 ; 
28  Am.  St.  Rep.  151 ;  Reinhard  v.  Virginia  L.  M.  Co ,  107  Missouri,  616 ;  28 
Am.  St.  Rep.  441 ;  Dyer  v.  Rich.  1  Metcalf  (Mass.)  180  (deed  before  incor- 
poration but  within  subsequent  corporate  powers). 

But  to  have  this  effect  the  deed  must  be  valid  and  effectual.  So  an  execu- 
tor is  not  estopped  by  his  void  deed  :  Chase  v.  Cartright,  53  Arkansas,  358 ; 
22  Am.  St.  Rep.  207 ;  and  so  of  a  mortgage  of  a  homestead  not  signed  by  the 
wife  :  Alt  v.  Banholzer,  39  Minnesota.  511 ;  12  Am.  St.  Rep.  681.  So  a  widow 
is  not  estopped  from  claiming  dower  by  simply  signing  her  husband's  deed. 
Roach  v.  White,  94  Indiana,  510;  Lothropv.  Foster,  51  Maine,  367;  Concord 
Bank  v.  'Bellis,  10  Cushing  (Mass.),  276  ;  3  Washburn  on  Real  Property,  p. 
106;  Bigelow  on  Estoppel,  p.  283;  Sanford  v.  Kane,  133  Illinois,  199;  6 
Lawyers'  Rep.  Annotated,  724. 
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It  is  perfectly  settled  that  the  recital  of  the  receipt  of  the  consideration  in 
money  does  not  estop  to  deny  the  receipt  nor  to  show  that  it  was  less,  or  some- 
thing other  than  money.  Browne  on  Parol  Evidence,  p.  288;  McCrea  v.  Pur- 
mort,  16  Wendell  (N.  Y.),  460 ;  30  Am.  Dec.  103 ;  Good  speed  v.  Fuller,  46 
Maine,  141 ;  71  Am.  Dec.  572 ;  Watson  v.  Blaine,  12  Sergeant  &  Rawle  (Penn.), 
131 ;  14  Am.  Dec.  669 ;  Wilkinson  v.  Scott,  17  Massachusetts,  249. 

The  doctrine  of  estoppel  by  recitals  in  deeds,  of  particular  and  essential 
matters,  is  substantiated  by  many  cases.  See  Stow  v.  Wyse,  7  Connecticut, 
214 ;  18  Am.  Dec.  99 ;  Hall  v.  Benner,  1  Penrose  &  Watts  (Penn.),  402 ;  21 
Am.  Dec.  394;  Hobart  v.  Dodge,  10  Maine,  156;  25  Am.  Dec.  214;  Steven- 
sons  Heirs  v.  McReary,  12  Smedes  &  Marshall  (Mississippi),  9 ;  51  Am.  Dec. 
102 ;  Osborne  v.  Endicott,  6  California,  149 ;  65  Am.  Dec.  498 ;  Reynolds  v. 
Cook,  83  Virginia,  817;  5  Am.  St.  Rep.  317 ;  Orthwein  v.  Thomas,  127  Illinois, 
554  ;  11  Am.  St.  Rep.  159  (as  to  grantees);  Cobb  v.  Oldfield,  151  Dlinois,  540; 
42  Am.  St.  Rep.  263 ;  Kelly  v.  State,  25  Ohio  State,  567;  Usina  v.  Wilder,  58 
Georgia,  178 ;  Redwood  v.  Tower,  28  Minnesota,  45 ;  School  District  v.  Stone,  106 
United  States,  183 ;  Kennedy  v.  Brown,  61  Alabama,  296 ;  Smith  v.  Graham,  34 
Michigan,  302 ;  Johnson  v.  Thompson,  129  Massachusetts,  398 ;  Parkinson  v. 
Sherman,  74  New  York,  88  ;  Donohoo  v.  Murray,  62  Wisconsin,  100. 

But  ordinarily  general  recitals  do  not  estop.  Farrar  v.  Cooper \  34  Maine, 
394 ;  Muhlenberg  v.  Druckenmiller,  103  Penn.  State,  631 ;  McDonald  v.  Lusk, 
9  Lea  (Tennessee),  654. 

A  mere  recital  of  the  powers  of  a  public  corporation  creates  no  estoppel. 
Northern  Bank  v.  Porter,  110  United  States,  608.  But  a  corporation  author- 
ised to  do  certain  acts  is  estopped  by  its  recitals  to  show  any  irregularity  in 
the  performance.    Cromwell  v.  Sac,  96  United  States,  51. 

As  to  municipal  bonds,  the  Supreme  Court  of  the  United  States  holds  that 
recitals  are  absolutely  conclusive  if  the  issue  is  not  ultra  vires,  and  is  under 
color  of  power.  Commissioners  v.  Aspinwall,  21  Howard,  539.  Town  of  Venice 
v.  Murdock,  92  United  States,  494.  In  a  few  States  such  recitals  are  only 
prima  facie  evidence.  Starin  v.  Town  of  Gent>a,  23  New  York,  439  ;  Veeder 
v.  Lima,  19  Wisconsin,  280;  Lewis  v.  Commissioners,  12  Kansas,  186;  105 
U.  S.  739. 

But  all  Courts  agree  that  if  the  bonds  are  ultra  vires  they  are  voidable,  even 
in  the  hands  of  innocent  purchasers.  Marsh  v.  Fulton  County,  10  Wallace 
(U.  S.  Sup.  Ct.),  683;  Bissell  v.  City  of  Kankakee,  64  Illinois,  249;  16  Am. 
Rep.  554 ;  Browne  on  Parol  Evidence,  pp.  403^408 ;  Tone  v.  Columbus,  39 
Ohio  State,  281 ;  48  Am.  Rep.  438 ;  McPherson  v.  Foster,  43  Iowa,  48 ;  Schcef 
fer  v.  Bonham,  95  Illinois,  368.  As  where  they  show  on  their  face  that  they 
were  issued  before  the  law  authorising  them  took  effect :  McClure  v.  Oxford, 
94  United  States,  429. 

Even  in  such  cases  the  corporation  is  estopped  by  accepting  the  benefits. 
Railroad  Co.  v.  McCarthy,  96  United  States,  267 ;  Whitney  Arms  Co.  v.  Barlow, 
63  New  York,  62;  Ward  v.  Johnson,  95  Illinois,  215:  Clay  Ins.  Co.  v.  Huron 
Salt  Co.,  31  Michigan,  346  ;  Supervisors  v.  Schenck,  5  Wallace  (U.  S.  Sup.  Ct.), 
772 ;  State  v.  Van  Home,  7  Ohio  State,  327 ;  Barrett  v.  County  Court,  44  Mis- 
souri, 199 ;  North  H.  M.  B.  L.  Ass'n  v.  Hudson  F.  N.  Bank,  79  Wisconsin, 
31 ;  11  Lawyers'  Rep.  Annotated,  845. 
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And  if  the  deed  was  executed  before  incorporation,  but  was  within  the 
subsequently  granted  charter,  it  estops.  Dyer  v.  Rich,  1  Metcalf  (Mass.),  183 ; 
6  Thompson  on  Corporations,  sect.  7650 ;  Scheuffler  v.  Grand  Lodge,  45  Min- 
nesota, 256 ;  Liter  v.  Ozokerite  M.  Co.,  7  Utah,  487 ;  Ten  Eyck  v  Pontiac,  frc.  R. 
Co.,  74  Michigan,  226 ;  16  Am.  St.  Rep.  633 ;  3  Lawyers'  Rep.  Annotated, 
378;  Dooley  v.  Cheshire  Glass  Co.,  15  Gray  (Mass.),  494.  But  contra:  Boyce 
v.  Trustees,  46  Maryland,  373  ;  and  so  defects  in  the  organization  may  not  be 
set  up :  Lehman  v.  Warner,  61  Alabama,  455 ;  McCarthy  v.  Lavasche,  89  Illi- 
nois, 270 ;  Attorney-General  v.  Simonton,  78  North  Carolina,  57 ;  Hagerman  v. 
Ohio  B.  Ass'n,  25  Ohio  State,  186.  But  see  Boyce  v.  Methodist  Church,  46 
Maryland,  359. 

Section  III.  —  In  pais. 

No.  7.  —  DOE  D,  KNIGHT  v.  SMYTHE. 
(1815.) 

RULE. 

A  tenant  of  land  is  estopped  from  disputing  the  title  of 
the  landlord  by  whom  he,  or  the  person  through  whom  he 
claims,  was  let  into  possession. 

Doe  d.  Knight  v.  Smythe. 

4  Maule  &  Selwyn  347-349  (16  R.  R.  486). 

Ejectment. — Landlord  and  tenant.  — Estoppel. 

A  third  person  cannot  defend  as  landlord  upon  the  trial  of  an  ejectment,  [347] 
where  it  appears  that  the  tenant  in  possession  came  in  as  tenant  to 
lessor  of  plaintiff,  and  paid  rent  to  him,  under  an  agreement  that  has  expired. 

At  the  trial  of  this  ejectment  before  Heath,  J.,  at  the  last 
Warwickshire  assizes,  the  tenant  in  possession  did  not  appear 
to  defend,  but  the  defendant  appeared  to  defend  as  land- 
lady. It  was  proved  that  the  tenant  *  in  possession  came  [*  348] 
in  under  an  agreement  with  the  lessor  of  the  plaintiff 
for  a  term  of  years,  which  was  expired,  and  paid  rent  to  him,  and 
afterwards  disclaimed.  And  the  doubt  was  if  the  defendant,  who 
had  entered  into  the  landlord's  rule,  could  set  up  her  title  in 
defence  to  this  ejectment.  It  was  objected  that  inasmuch  as  the 
tenant  could  not  dispute  the  title  of  his  lessor,  neither  could  any 
other  in  the  character  of  his  landlord  be  permitted  to  do  it  And 
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the  learned  Judge  being  of  that  opinion  directed  a  verdict  for  the 
plaintiff. 

Vaughan,  Serjt. ,  moved  for  a  new  trial  upon  this  point,  and  he 
said  that,  supposing  the  objection  to  be  well  founded,  yet  it  came 
too  late ;  for  this  should  have  been  made  as  an  objection  to  the 
defendant's  entering  into  the  landlord's  rule,  or  upon  an  applica- 
tion to  the  Court  to  discharge  that  rule. 

Lord  Ellenboeough,  C.  J.  Who  shall  be  considered  as  land- 
lord is  a  consequence  to  be  deduced  from  the  acts  of  the  parties, 
and  is  not  to  be  doled  away  at  pleasure. 

Bayley,  J.  The  tenant  should  have  given  up  the  possession 
to  Knight,  and  then  the  defendant,  if  she  has  title,  might  have 
maintained  her  ejectment 

Dampier,  J.  The  tenant  in  possession  paid  rent  to  the  lessor 
and  then  disclaimed.  But  he  ought  to  give  back  the  possession 
to  the  lessor,  and  after  that  the  defendant  may  have  her  eject- 
ment. It  has  been  ruled  often  that  neither  the  tenant, 
[*  349]  nor  any  one  claiming  by  *  him,  can  controvert  the  land- 
lord's title.  He  cannot  put  another  person  in  possession, 
but  must  deliver  up  the  premises  to  his  own  landlord.  This,  I 
believe,  has  been  the  rule  for  the  last  twenty-five  years,  and  I 
remember  was  so  laid  down  by  Buller,  J.,  upon  the  western 
circuit 

Per  Curiam,  Rule  refused. 

ENGLISH  NOTES. 

"  The  true  ground  for  estoppel "  is,  according  to  the  judgment  of 
Vice-Chancellor  Sir  W.  Page  Wood,  in  Langford  v.  Selmes  (1857), 
3  K.  &  J.  220,  229,  "  that  a  tenant  may  not  dispute  the  right  of  his 
landlord  by  saying  that  he  had  nothing  in  the  property.  It  is  equally 
clear,"  he  observes,  "that  he  may,  nevertheless,  show  that  the  land- 
lord had  an  interest  at  the  date  of  the  lease,  which  has  since  deter- 
mined." The  ground  of  the  doctrine,  as  stated  by  Lush,  J.,  in 
Morton  v.  Woods  (1868),  L.  R,  3  Q.  B.  658,  at  p.  671,  is  that  " .  .  . 
inasmuch  as  the  parties  have  agreed  that  they  should  stand  in  the  rela- 
tion of  landlord  and  tenant,  and  the  one  accordingly  receives  possession 
from  the  other  and  enters  on  the  premises,  so  long  as  he  continues 
in  possession,  he  cannot  be  heard  to  deny  the  state  of  facts  which  he 
has  agreed  shall  be  taken  as  the  basis  of  the  arrangement;  in  other 
words,  he  cannot  set  up  that  the  landlord  has  no  legal  title."  The 
principle  is  exactly  expressed  by  Pallas,  C.  B.,  in  Wogan  v.  Doyh 
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(1883),  12  L.  R.  Ireland  69,  72,  —  "The  defendant  is  estopped  from 
alleging  that  his  lessor  had  not  at  the  time  of  letting  any  estate  in  the 
premises.  He  may,  however,  on  proper  pleadiug  show,  that  the  estate 
which  the  lessor  had  at  the  time  of  letting  had  expired  hefore  the  com- 
mencement of  the  action." 

So,  in  an  action  of  replevin  to  which  the  landlord  made  a  general 
avowry,  it  was  held  that  the  tenant  could  not  reply  "  nil  habuti  in 
tenementis."  Syllivan  v.  Stradling  (1764),  2  Wils.  208.  A  tenant 
cannot  allege  that  his  landlord  has  only  an  equitable  interest,  Francis 
v.  Doe  d.  Harvey  (1838),  4  M.  &  W.  331;  Dolby  v.  lies  (1840),  11  Ad. 
&  El.  335 j  nor  can  a  landlord  on  such  a  ground  defend  a  claim  under 
his  covenant  for  quiet  enjoyment,  Harteup  v.  Bell  (1883),  1  Cab.  & 
El.  19.  A  tenant  who  takes  premises  from  lessors  as  trustees  of  the 
joint  estate  of  two  persons,  is  estopped  from  alleging  that  they  are 
trustees  for  only  one  of  them.  Fleming  v.  Gooding  (1834),  10  Bing. 
549.  Where  a  person  entitled  as  co-partner,  made  a  lease  of  the  whole 
land,  the  tenant,  after  having  entered  and  paid  rent,  was  estopped 
from  denying  that  the  heir  and  privy  in  blood  to  the  lessor  was  entitled 
to  the  whole.    Weeks  v.  Birch  (1894),  69  L.  T.  759. 

But  where,  in  an  action  by  the  devisee  of  the  reversion  on  a  lease 
yielding  rent  to  the  lessor,  his  heirs  and  assigns,  the  declaration 
alleged  that  the  reversion  belonged  to  the  lessor  and  his  heirs,  a  plea 
traversing  the  allegation  was  held  good.  For  non  constat,  even  by 
estoppel,  that  the  lessor  had  an  estate  in  fee.  Weld  v.  Baxter  (Ex.  & 
Ex.  Ch.  1856),  11  Ex.  816,  1  H.  &  N.  568,  25  L.  J.  Ex.  214,  26  L.  J. 
Ex.  112. 

The  tenant  is  equally  estopped  as  against  an  assignee  of  the  rever- 
sion, Doe  d.  Willis  v.  Birchmore  (1839),  9  Ad.  &  El.  662;  and  also 
against  the  remainder-man  under  the  same  settlement  under  which  the 
lessor  was  tenant  for  life,  Doed.  Colemere  v.  Whitroe  (1822),  Dowl. 
&  By.  (N.  P.)  1,  25  R.  R.  769. 

In  ejectment  by  a  superior  landlord  against  a  lessee,  the  latter  cannot 
dispute  the  title  of  the  former,  Barwick  d.  Mayor  of  Richmond  v. 
Thompson  (1798),  7  T.  R.  488,  4  R.  R.  499;  and  where  an  interme- 
diate landlord  is  introduced,  the  lessee,  if  he  has  occupied  with  notice 
of  the  lease  to  such  landlord,  cannot  question  his  title,  Rennie  v. 
Robinson  (1823),  1  Bing.  147,  7  Moore,  539,  1  L.  J.  C.  P.  30,  25  R. 
R.  604 

The  assignee  of  a  lease  is  estopped  equally  with  his  assignor.  Tay- 
lor v.  Needham  (1810),  2  Taunt.  278,  11  R.  R.  572;  Johnson  v.  Mason 
(1794),  1  Esp.  89;  Doe  d.  Sullen  v.  Mills  (1834),  2  Ad.  &  El.  17; 
Doe  d.  Manton  v.  Flomer  (1832),  9  Bing.  41. 

But  a  third  person  not  claiming  possession  of  the  land,  who  has 
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brought  goods  on  to  the  land  by  the  license  of  the  tenant,  is  not  es- 
topped from  disputing  the  lessor's  title.  Tadman  v.  Henman  (1893), 
1893,  2  Q.  B.  168. 

A  tenant  cannot,  in  the  absence  of  fraud  or  mistake,  question  the 
title  of  a  person  to  whom  he  has  attorned,  Gravenor  v.  Woodhovse 
(1822),  1  Bing.  38,  7  Moore,  289,  25  R.  R.  582;  Hall  v.  Butler  (1839), 
10  Ad.  &  El.  204;  Doe  d.  Marlow  v.  Wiggins  (1843),  4  Q.  B.  367;  or 
paid  rent,  Carlton  v.  Bowcock  (1885),  51  L.  T.  659;  or  at  whose  hands 
he  has  submitted  to  a  distress,  Fanton  v.  Jones  (1813),  3  Camp.  372, 
14  R.  R.  757;  Cooper  v.  Blandy  (1834),  1  Bing.  N.  C.  45. 

A  tenant  is,  as  already  observed,  not  estopped  from  showing  that  his 
landlord's  title  has  expired.  Neave  v.  Moss  (1823),  1  Bing.  360,  8 
Moore,  389,  2  L.  J.  C.  P.  25,  25  R.  R.  650 ;  England  v.  Slade  (1792), 
4  T.  R.  682,  2  R.  R.  498;  Doe  d.  Marriott  v.  Edwards  (1834),  5  B.  & 
Ad.  1065;  Downs  v.  Cooper  (1841),  2  Q.  B.  256;  Doed.  Strode  v.  Seton 
(1835),  2  C.  M.  &  R.  728;  Mountney  v.  Collier  (1853),  1  El.  &  Bl. 
630,  22  L.  J.  Q.  B.  124. 

Nor  is  a  tenant  estopped  from  showing  that  he  has  been  evicted  by  a 
person  claiming  under  title  paramount.  Watson  v.  Lane  (1856),  11 
Ex.  769,  25  L.  J.  Ex.  101.  And  it  would  appear,  at  least  in  any 
action  other  than  an  ejectment  strictly  so  called,  that  where  the  tenant 
holds  under  a  lessor  who  had  only  the  equity  of  redemption,  and  the 
mortgagee  intervenes  by  giving  notice  to  the  tenant  to  pay  the  rent  to 
him;  the  tenant,  having  submitted  to  pay  the  rent  accordingly,  is  in 
the  same  position  as  if  the  mortgagee  had  brought  ejectment,  obtained 
judgment,  and  turned  him  out  of  possession.  Ibid. 

A  tenant  may  dispute  the  title  of  one  from  whom  he  did  not  get 
possession,  and  to  whom  he  has  not  attorned,  in  the  strict  sense  of  the 
word,  at  the  request  or  with  the  privity  of  the  person  from  whom  he 
did  get  possession.  Gregory  v.  Doidge  (1826),  3  Bing.  474,  11  Moore, 
394,  4  L.  J.  C.  P.  159;  Cornish  v.  Searell  (1828),  8  B.  &  C.  471. 

AMERICAN  NOTES. 

This  doctrine  is  very  familiar  and  well  settled  in  this  country.  Bigelow 
on  Estoppel,  372,  et  seq.  A  sealed  lease  was  early  held  essential  to  raise  such  an 
estoppel,  but  this  has  become  obsolete :  Bigelow,  supra.  See  Caldwell  v.  Smith, 
77  Alabama,  157;  Helena  v.  Turner,  36  Arkansas,  577;  Granger  v.  Parker, 
137  Massachusetts,  228;  Nims  v.  Sherman,  43  Michigan,  45;  Hatch  v.  Bullock, 
57  New  Hampshire,  15;  Belts  v.  Wurth,  32  New  Jersey  Equity,  82;  Territt  v. 
Cowenhoven,  79  New  York,  400;  James  v.  Russell,  92  North  Carolina,  194; 
Parker  v.  Nanson,  12  Nebraska,  419;  Kothman  v.  Markson,  34  Kansas,  542; 
Abbott  v.  Cromartie,  72  North  Carolina,  292;  21  Am.  Rep.  457;  Morrison  v. 
Bassett,  26  Minnesota,  235;  Love  v.  Law,  57  Mississippi,  596;  Connell  v. 
Bowdrey's  Heirs,  4  T.  B.  Monroe  (Kentucky),  392;  Tyler  v.  Davis,  61  Texas, 
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674;  Holt  v.  Martin,  51  Penn.  St.  499;  7  Am.  &  Eng.  Enc.  of  Law,  p.  25, 
citing  the  principal  case.  These  citations  cover  the  cases  of  an  expired  lease, 
possession  when  tenancy  began,  and  deed  showing  no  title  in  the  landlord. 
See  notes,  13  Am.  Dec.  68-72;  69  ibid.  510,  511;  Springs  v.  Schenck,  99  North 
Carolina,  551 ;  6  Am.  St  Rep.  552 ;  Williams  v.  Wait,  2  South  Dakota,  210 ; 
39  Am.  St.  Rep.  768  ;  1  Washburn  on  Real  Property,  p.  598,  citing  the  princi- 
pal case  and  others. 

It  is  equally  well  settled,  however,  that  the  tenant  may  purchase  and 
acquire  the  title  from  another :  Hilbourn  v.  Fogg,  99  Massachusetts,  11 ;  Nellis 
v.  Lathrop,  22  Wendell  (N.  Y.),  121;  34  Am.  Dec.  285;  Doe  v.  Roberts,  11 
Iredell  Law  (Nor.  Car.),  424;  53  Am.  Dec.  419;  Casey  v.  Gregory,  13  B.  Mon- 
roe (Kentucky),  505;  56  Am.  Dec.  581 ;  Camley  v.  Stanfield,  10  Texas,  546  ;  60 
Am.  Dec.  219 ;  Ferguson  v.  Etter,  21  Arkansas,  160 ;  76  Am.  Dec.  361 ;  Bettison 
v.  Budd,  17  Arkansas,  546  ;  65  Am.  Dec.  442;  Weichselbaum  v.  Curlett,  20 
Kansas,  709;  27  Am.  Rep.  204;  Rodgers  v.  Palmer,  33  Connecticut,  155; 
Pickett  v.  Ferguson,  45  Arkansas,  177 ;  55  Am.  Rep.  545 ;  Shields  v.  Lozear,  34 
New  Jersey  Law,  496;  3  Am.  Rep.  256. 

Or  set  up  eviction  by  title  paramount:  Morse  v.  Goddard,  13  Metcalf 
(Mass.),  177;  Whalin  v.  White,  25  New  York,  462;  Ross  v.  Dysart,  33  Penn. 
State,  452;  Grist  v.  Hodges,  3  Devereux  (Nor.  Car.),  205;  even  constructive 
eviction :  Morse  v.  Goddard,  supra  ;  Simers  v.  Saltus,  3  Denio  (N.  Y.),  214 ; 
Bigelow  on  Estoppel,  p.  388. 

Or  acquire  a  paramount  title:  Jackson  v.  Rowland,  6  Wendell  (N.  Y.), 
666;  22  Am.  Dec.  557. 

Or  show  expiration  of  the  landlord's  title  in  some  other  way:  Caldwell 
v.  Smith,  77  Alabama,  157;  St.  John  v.  Quitzow,  72  Illinois,  334;  Ryder  v. 
Mansell,  66  Maine,  167 ;  Presstman  v.  Silljacks,  52  Maryland,  647 ;  Lamson  v. 
Clarkson,  113  Massachusetts,  348;  18  Am.  Rep.  498;  Camp  v.  Camp,  5  Con- 
necticut, 291 ;  Wells  v.  Mason,  5  Illinois,  84 ;  Kinney  v.  Doe,  8  Blackford 
(Indiana),  350;  Casey  v.  Gregory,  13  B.  Monroe  (Kentucky),  505;  Giles  v. 
Ebsworth,  10  Maryland,  333;  Wolf  v.  Johnson,  30  Mississippi,  513;  Pentzv. 
Kuester,  41  Missouri,  447 ;  Howell  v.  Ashmore,  22  New  Jersey  Law,  261 ; 
Lessee  of  Devacht  v.  Newsam,  3  Ohio,  57.  See  generally,  notes,  1  Wood  on 
Landlord  and  Tenant,  p.  497. 

The  gist  of  the  whole  doctrine  is  that  the  tenant  is  estopped  to  deny  the 
landlord's  title  when  he  has  title  and  when  the  tenant  is  tenant,  and  not 
otherwise. 
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No.  8. — PICKARD  v.  SEARS. 
(1837.) 

No.  9.  — FREEMAN  v.  COOKE. 
(1848.) 
RULE. 

Where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded  from  aver- 
ring against  the  latter  a  different  state  of  things  as  exist- 
ing at  the  same  time. 

And  whatever  a  man's  real  intention  may  be,  if  he  so 
conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true  and  believe  that  it  was  meant 
he  should  act  upon  it,  and  if  he  did  act  upon  it  accord- 
ingly, the  person  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth.  Conduct  by 
negligence  or  omission,  where  there  is  a  duty  cast  upon  a 
person  by  usage  of  trade  or  otherwise  to  disclose  the 
truth,  may  often  have  the  same  effect. 

But  where,  although  the  second  person  did  believe  the 
representation,  and  did  in  a  sense  act  upon  it,  he  did  not 
act  as  the  former  person  intended  to  induce  him  to  act, 
but  contrariwise,  the  former  person  is  not  estopped  by  the 
statement. 

Pickard  v.  Sean. 

6  Adolphus  &  Ellis,  469-474. 

Estoppel.  —  Representation  by  Conduct. 

[469]     In  an  action  of  trover,  it  appeared  that,  plaintiff  being  the  legal  owner 
of  the  goods  in  question,  they  were  seized  while  in  the  actual  possession 
of  a  third  party,  under  an  execution  against  such  third  party,  and  sold  to  defend- 
ant. Held  that,  under  a  plea  denying  plaintiffs  possession,  defendant  might  show 
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that  plaintiff  authorised  the  sale;  and  that  a  jury  might  infer  such  authority 
from  the  plaintiff  consulting  with  the  execution  creditor  as  to  the  disposal  of  the 
property,  without  mentioning  his  own  claim,  after  he  knew  of  the  seizure  and  of 
the  intention  to  sell. 

Trover  for  machinery.  Pleas :  First,  not  guilty ;  secondly,  that 
the  plaintiff  was  not  possessed,  Ac.    Issues  on  both  pleas. 

*On  the  trial  before  Lord  Dbnman,  C.  J.,  at  the  Lon-  [*470] 
don  sittings,  after  Trinity  term,  1835,  it  appeared  that 
the  property  was  taken  by  the  sheriff  of  Surrey,  under  a  fi.  fa. 
issued  against  Metcalfe,  in  April,  1834,  at  the  suit  of  Hill,  and 
was  sold  by  the  sheriff  to  the  defendants  in  August,  1834  It 
was  not  disputed  that  the  property  had  originally  belonged  to 
Metcalfe,  and  that  he  in  fact  was  in  possession  at  the  time  of  the 
seizure.    The  plaintiff  proved  the  execution  of  an  indenture  of 
mortgage,  dated  15th  January,  1834,  between  Metcalfe  of  the  first 
part,  and  himself  of  the  second;  whereby,  in  consideration  of 
£913,  lis.  6d.,  paid  to  Metcalfe  by  the  plaintiff,  the  land  and 
house  where  the  machinery  was,  together  with  the  machinery 
itself,  and  all  the  right,  title,  and  interest  of  Metcalfe  therein, 
were  assigned  to  the  plaintiff,  his  executors,  &c,  subject  to  a 
proviso  for  redemption  on  payment  to  the  plaintiff,  his  executors, 
&c,  of  the  said  sum  of  £913  11a.  6d.9  with  interest,  on  the  15th 
of  January,  1835 ;  with  a  covenant  that,  if  default  should  be 
made  in  payment,  it  should  be  lawful  for  Pickard  to  enter  upon 
the  messuage,  &c. ,  and  take  possession  of  the  goods,  &c.  Notice 
of  this  deed  was  given  by  the  plaintiff  to  the  defendants,  after  the 
sale  by  the  sheriff ;  and  possession  of  the  property  was  demanded 
of  them,  and  refused.    By  the  evidence  of  Hill's  attorney,  it 
appeared  that,  after  the  seizure,  the  plaintiff  had  repeatedly  con- 
versed with  the  witness,  sometimes  in  Metcalfe's  presence,  refer- 
ring to  the  seizure,  and  had  never  made  any  claim  to  the  goods, 
though  he  stated  that  Metcalfe  was  his  debtor  for  about  £500,  and 
frequently  consulted  with  the  witness  as  to  the  best  way  of  dis- 
posing of  the  property :  that,  after  a  negotiation  for  sale  had  gone 
off,  the  witness  had  advised  the  plaintiff  and  Metcalfe 
*  to  try  to  raise  £1000  to  pay  off  the  execution  creditor,  [*471] 
and  the  remainder  to  go  to  carry  on  the  business:  that 
the  plaintiff  had  named  a  party,  from  whom  it  was  attempted,  but 
without  success,  to  obtain  the  money ;  and  that  the  witness  had 
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told  the  plaintiff  that  the  defendants  were  about  to  purchase  the 
property.  It  was  not  disputed  that  the  mortgage  was  made  bond 
fide,  nor  that  the  defendants  had  purchased  bond  fide  and  without 
notice  of  the  mortgage.  The  defendants'  counsel  applied  to  the 
Lord  Chief  Justice  to  amend  the  pleas  by  inserting  a  plea  of 
leave  and  licence ;  which  was  refused.  They  then  suggested  that 
it  should  be  left  to  the  jury  whether  the  plaintiff  had  concurred 
in  the  sale :  but  his  Lordship  was  of  opinion  that  there  was  no 
evidence  of  such  concurrence,  and  directed  the  jury  to  find  for  the 
plaintiff,  if  they  thought  that  the  mortgage  was  a  bond  fide  trans- 
action. Verdict  for  the  plaintiff.  In  Michaelmas  term,  1835, 
Sir  F.  Pollock  obtained  a  rule  nisi  for  a  new  trial. 

Erie  and  Sewell  showed  cause  in  Hilary  term  last1  The 
articles  were  in  Metcalfe's  possession,  according  to  the  intention 
of  the  mortgage  deed ;  there  was  no  badge  of  fraud.  The  property 
was  in  the  plaintiff,  and  never  passed  to  the  defendants.  This  is 
the  only  question  open  on  the  pleadings,  no  doubt  being  raised  as 
to  the  conversion,  which  alone  can  be  disputed  on  the  first  plea. 
Now  the  fact  that  the  plaintiff  made  no  objection  when  the  sale 
was  going  to  take  place  without  his  knowledge  could  not 
[*  472]  divest  him  of  the  property.  *  He  was  not  bound  to  inter- 
fere. The  plaintiff's  consent,  if  material  to  the  defence, 
should  have  been  pleaded. 

Sir  F.  Pollock  and  Cleasby  contra.  The  sale  took  place  with 
the  knowledge  of  the  plaintiff,  and  virtually  by  his  authority. 
He  had  full  power  to  authorise  a  sale,  either  generally,  or  to  a 
particular  party  \  and  his  acts  went  far  enough  to  give  the 
authority.  Then  he  cannot  dispute  that  the  sale  was  valid,  and 
transferred  the  possession,  so  as  to  support  the  second  plea.  His 
conduct  induced  the  attorney  of  the  execution  creditor  to  change 
the  situation  of  the  parties ;  and  the  case  resembles  that  of  admis- 
sions made,  upon  which  the  party  to  whom  they  are  made  acts  so 
as  to  change  his  situation ;  there  he  who  makes  the  admission  is 
estopped  from  disputing  the  fact  admitted ;  judgments  of  the  Court 
of  K.  B.  in  Graves  v.  Key,  3  B.  &  Ad.  318,  n.  (a),  and  Heane  v. 
Rogers,  9  B.  &  C.  586.  The  jury  should,  therefore,  have  been 
asked  whether  the  plaintiff  authorised  the  sale. 

Cur.  adv.  vult. 


1  January  16th.  Before  Lord  Dexman,  C.  J.,  Williams  and  Coleridge,  JJ. 
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Lord  Denman,  C.  J.,  in  this  term  (April  27th),  delivered  the 
judgment  of  the  Court 

This  was  an  action  of  trover  for  machinery  and  other  articles, 
brought  by  a  mortgagee  of  one  Metcalfe,  the  former  owner,  against 
a  purchaser  from  the  sheriff,  under  an  execution  levied  against 
that  former  owner.  The  pleas  were:  first,  not  guilty;  second, 
that  plaintiff  was  not  possessed  of  the  property  as  his  own. 
Sufficient  evidence  of  a  bond  fide  mortgage  was  adduced  to  prove 
that  the  property  had  been  assigned  to  the  plaintiff  some 
*  months  before  the  execution ;  and  no  doubt  was  ulti-  [*  473] 
mately  made  that  the  property  was  in  fact  his.  The 
mortgagor  had  however  remained  in  possession,  carrying  on  hi9 
trade,  till  the  execution  issued :  and  the  defendant  made  it  plainly 
appear  that,  even  after  the  sheriff  had  entered,  and  even  after  the 
plaintiff  knew  that  a  sale  was  in  contemplation,  he  had  come  to 
the  premises,  and  given  no  notice  of  his  claim ;  on  the  contrary, 
he  called  on  the  execution  creditor's  attorney,  with  the  mortgagor, 
and  consulted  him  about  the  state  of  affairs,  and  the  course  to  be 
taken.  He  stated,  indeed,  that  he  was  Metcalfe's  creditor  to  the 
amount  of  £500,  but  never  spoke  of  the  mortgage,  or  claimed  the 
goods  as  his  own,  though  the  attorney  told  him  that  he  had  some 
intention  to  sell  them.  The  defendant  purchased  bond  fide,  and 
in  total  ignorance  that  the  plaintiff  had  any  interest  The  bill 
of  sale  was  executed  on  the  12th  of  August,  the  plaintiff's  first 
application  was  made  in  December,  when  he  demanded  the  sum 
advanced;  which  being  refused,  he  demanded  the  goods:  they 
were  refused  also. 

The  difficulty  was,  to  give  the  defendant  the  benefit  of  these 
facts  under  the  pleas  on  the  record.  After  I  had  summed  up  the 
evidence,  an  application  to  amend  by  introducing  a  plea  of  leave 
and  licence  was,  for  obvious  reasons,  refused. 

The  defendant's  counsel  then  contended  that  the  plaintiff's  con- 
duct amounted  to  a  concurrence  in  the  sale,  so  as  to  make  him  in 
truth  the  vendor,  and  divest  the  property.  I  thought  there  was 
no  evidence  of  this;  and  declined  to  take  the  jury's  opinion 
whether  the  facts  proved  it  We  granted  a  rule  for  a  new 
trial,  being  *  desirous  of  considering  whether  this  view  of  [*  474] 
the  cade  ought  not  to  have  been  submitted  to  the  jury. 

Much  doubt  has  been  entertained  whether  these  acts  of  the 
plaintiff,  however  culpable  and  injurious  to  the  defendant,  and 
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however  much  they  might  be  evidence  of  the  goods  not  being  his, 
in  the  sense  that  any  persons,  and  amongst  others  the  defendant, 
would  be  naturally  induced  thereby  to  believe  that  they  were  not, 
furnished  any  real  proof  that  they  were  not  his.  His  title  having 
been  once  established,  the  property  could  only  be  divested  by  gift 
or  sale ;  of  which  no  specific  act  was  even  surmised. 

But  the  rule  of  law  is  clear,  that,  where  one  by  his  words  or 
conduct  wilfully  causes  another  to  believe  the  existence  of  a  cer- 
tain state  of  things,  and  induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing 
at  the  same  time;  and  the  plaintiff,  in  this  case,  might  have 
parted  with  his  interest  in  the  property  by  verbal  gift  or  sale, 
without  any  of  those  formalities  that  throw  technical  obstacles 
in  the  way  of  legal  evidence.  And  we  think  his  conduct,  in 
standing  by  and  giving  a  kind  of  sanction  to  the  proceedings  under 
the  execution,  was  a  fact  of  such  a  nature  that  the  opinion  of  the 
jury  ought,  in  conformity  to  Heane  v.  Rogers  and  Graves  v.  Key, 
to  have  been  taken,  whether  he  had  not,  in  point  of  fact,  ceased 
to  be  the  owner.  That  opinion,  in  the  affirmative,  would  have 
decided  the  second  issue  on  the  record  in  the  defendant's  favour. 

Rule  absolute. 

Freeman  v.  Cooke. 

18  L.  J.  Ex.  114-120  (s.  c.  2  Ex.  654 ;  6  D.  &  L.  187  ;  12  Jur.  777). 
[114]  Estoppel  —  Pleading.  —  Representation. 

An  estoppel  in  pais  in  general  need  not  be  pleaded  to  make  it  obligatory,  and 
it  binds  the  jury  as  well  as  the  parties,  whatever  be  the  form  of  pleading. 

Where  a  person  wilfully  makes  a  representation  intended  to  induce  another 
to  act  upon  the  faith  of  it,  or  where  (whatever  be  his  intention)  a  reasonable 
man,  in  the  situation  of  that  other,  would  believe  that  it  was  meant  that  he 
should  act  upon  it ;  and,  in  either  case,  that  other  does  act  upon  it  as  true  and 
alters  his  position,  there  is  an  estoppel  in  pais,  to  conclude  the  former  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time;  and  conduct  by  negligence  or  omission,  where  there  is  a  duty  cast  upon 
the  person  to  disclose  the  truth,  may  often  have  the  same  effect.  But  unless 
the  statement  was  intended  to  induce  the  other  to  act  on  the  faith  of  it,  or  was 
such  that  a  reasonable  person  would  act  on  the  faith  of  it,  there  is  no  estoppel, 
although  the  other  did  in  fact  believe  the  statement,  and  was  in  fact  induced  to 
alter  his  position  accordingly.  The  language  used  by  the  Court  of  Queen's 
Bench  in  Pichxrd  v.  Sears  and  Gregg  v.  Wdh  must  be  understood  with  this 
qualification. 
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Trover  by  the  assignees  of  William  Broadbent,  a  bankrupt. 
The  first  count  was  for  a  conversion  before  the  bankruptcy. 

Pleas  —  Not  guilty :  that  the  bankrupt  was  not  possessed ;  and 
leave  and  licence  from  the  bankrupt  [There  was  a  second  count 
on  which  nothing  turned.  ] 

At  the  trial,  before  Alderson,  B.,  at  the  Liverpool  Spring 
Assizes,  it  appeared  that  the  defendant  was  the  sheriff  of  York- 
shire, and  that  his  officer  had  seized  the  goods  in  question 
under  a  writ  of  fi.  fa.  against  Joseph  *and  Benjamin  [*115] 
Broadbent  Evidence  was  given  that  the  goods  belonged 
to  the  bankrupt  William  Broadbent;  that  he,  being  in  expecta- 
tion of  an  execution  against  himself,  removed  them  to  the  house 
of  Joseph  Broadbent,  who  was  his  father.  That  then  anticipat- 
ing a  distress  for  rent  on  his  father  Joseph,  he  removed  them  to 
the  house  of  Benjamin  Broadbent,  who  was  his  brother.  When 
the  sheriff's  officer  entered  the  house  of  Benjamin  Broadbent,  the 
bankrupt  (apparently  supposing  he  had  a  writ  against  himself) 
gave  him  notice  not  to  seize  the  goods,  as  they  were  the  property 
of  Benjamin.  The  officer  produced  his  writ,  which  was  against 
Benjamin.  Then  the  bankrupt  said  the  goods  belonged  to  another 
brother,  and  finally  that  they  belonged  to  himself.  The  officer 
seized  and  sold  them  as  the  goods  of  Benjamin,  before  the 
bankruptcy. 

The  defendant's  counsel  contended  that  the  statements  of  the 
bankrupt  operated  as  conclusive  evidence  against  the  bankrupt, 
and  the  plaintiffs  who  claimed  through  him,  that  the  property 
was  not  that  of  the  bankrupt  The  jury,  in  answer  to  questions 
from  the  learned  Judge,  found  that  the  goods  were  in  fact  the 
goods  of  the  bankrupt;  that  before  the  seizure  the  bankrupt 
falsely  stated  to  the  defendant's  officer  that  the  goods  belonged 
to  Benjamin,  and  that  the  officer  was  thereby  induced  to  seize 
them  as  Benjamin's.  The  learned  Judge  directed  a  verdict  for 
the  plaintiffs,  with  leave  to  the  defendant  to  enter  a  verdict  for 
him  on  any  of  the  issues. 

Knowles  having  obtained  a  rule  accordingly. 

Watson,  Atherton,  and  H.  Hill  showed  cause.1  —  The  plain- 
tiffs, being  the  assignees  of  William  Broadbent,  are  no  doubt 
bound  by  his  acts;  and  the  case  must,  it  is  admitted,  be  con- 

1  Before  Parke,  B.,  Alderson,  B.,  Rolfb,  B.,  and  Platt,  B.,  on  the  22nd  and 
26th  of  Jane,  1848. 
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sidered  as  if  William  Broadbent  had  continued  sui  juris,  and 
brought  trover  in  his  own  name ;  apd  it  is  not  disputed  that  his 
statements  and  assertions  were  evidence  and  cogent  evidence 
against  him,  and  those  claiming  through  him,  that  the  goods  were 
not  his ;  but  the  jury  have  found  that  the  goods  were  his,  and  the 
defendants  do  not  now  dispute  that  their  finding  was  right.  There 
is  no  pretence  for  saying  that  the  false  representation  is  a  justifi- 
cation per  se.  Coote  v.  Lighworth,  F.  Moore,  457.  In  that  case 
"  Coote  brought  false  imprisonment  against  Lighworth,  who  justi- 
fied for  that  he  had  a  warrant  to  arrest  J.  David;  he  asked  of 
Coote  what  was  his  name,  who  answered  that  his  name  was  J. 
David,  per  quod  he  arrested  him  The  plaintiff  demurred,  and  it 
was  adjudged  for  the  plaintiff;  for  the  defendant  ought  at  his 
peril  to  have  taken  notice  of  the  party. "  And  Thurbane's  Case, 
Hardr.  323,  is  to  the  same  effect  Price  v.  Harwood,  3  Camp. 
108,  is  distinguishable.  There  the  real  party  meant  was  taken  in 
execution.  He  had  let  the  proper  time  for  taking  advantage  of 
the  misnomer  go  by,  and  moreover  he  was  known  by  the  one  name 
as  well  as  the  other. 

[Aldekson,  B.  Yet  Lord  Ellenborough  ruled  as  he  is  repre- 
sented to  have  done  in  the  report,  in  a  manner  not  consistent  with 
the  case  in  Moore.  I  was  present,  and  I  think  Lord  Ellenborough 
said  he  remembered  a  case  of  two  brothers,  one  of  whom  suffered 
himself  to  be  arrested  for  the  other,  and  failed  in  an  action  for 
false  imprisonment] 

[Parke,  B.  The  first  part  of  Lord  Ellenborough's  judgment 
was  indisputably  right,  and  was  sufficient  to  support  the  decision. 
What  followed  was  merely  a  dictum.  The  case  in  Moore  is 
sanctioned  by  Com  Dig.  "  Imprisonment,"  (L,  2),  and  it  always 
has  been  the  opinion  of  the  profession  that  it  is  law.  ] 

There  is  no  distinction  between  a  writ  against  the  person  and 
the  goods  in  this  respect  The  plea  of  licence  is  out  of  the  ques- 
tion. The  intention  of  the  bankrupt,  as  every  one  must  perceive, 
was  not  to  licence  the  officer  to  seize  the  goods,  but  to  deter  him 
from  doing  so.  The  question  is,  therefore,  reduced  to  this, 
whether  the  facts  found  estop  the  bankrupt  and  his  privies  from 
saying  that  the  goods  belonged  to  the  bankrupt,  or  rather  whether 
the  jury  are  estopped  from  finding  the  truth  under  the  second 
issue. 

[*116]     *  [Parke,  B.    There  is  no  doubt  a  rule,  that  where  a 
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party  has  had  an  opportunity  of  relying  on  an  estoppel  by  plead- 
ing it,  and  has  not  done  so,  he  has  waived  the  estoppel,  and  the 
jury  are  not  bound  by  it  afterwards.  We  had  occasion  to  con- 
sider  the  subject  recently  in  Doe  v.  Wellsman,  2  Ex.  368,  18  L. 
J.  Ex.  277.  How  far  does  that  doctrine  apply  to  estoppels  in  pais  t 
We  always  at  Nisi  Prius  have  been  in  the  habit  of  treating  the 
acceptor  of  a  bill  of  exchange  as  estopped  from  denying  the  draw- 
ing of  it,  yet  that  may  be  pleaded  as  an  estoppel.  Sanderson  v. 
Collman,  4  Man.  &  G.  209,  11  L.  J.  (N.  S.)  C.  P..270.] 

It  is  submitted  that,  except  where  an  interest  passes  to  feed  the 
estoppel,  it  must  be  pleaded,  or  the  matter  is  left  at  large.  It  is 
not,  however,  necessary  to  press  that  point,  for  the  facts  found 
here  do  not  amount  to  an  estoppel  even  if  pleaded.  To  make  a 
good  plea  in  estoppel,  the  defendant  must  go  as  far  in  his  plea  as 
he  would  be  bound  to  do  in  his  declaration,  if  he  were  the  plain- 
tiff  in  an  action  against  the  bankrupt  for  making  the  statement 
He  must  show  that  the  statement  was  made  either  so  as  to  render 
the  person  making  it  a  party  to  a  contract,  or  else  he  must  aver 
that  the  statement  was  in  breach  of  a  duty,  and  intended  to  pro- 
cure him  to  change  his  position,  and  that  he  did  change  his  posi- 
tion accordingly.  If  such  are  the  facts,  he  may  bring  an  action 
for  the  false  statement,  or  he  may  by  pleading  estop  the  other 
party  from  averring  against  his  statement.  Unless  the  facts  go 
so  far  no  action  lies,  Collins  v.  Evans,  5  Q.  B.  820;  13  L.  J. 
(N.  S.)  Q.  B.  180;  and  though  the  statement  is  evidence,  and  it 
may  be  very  cogent  evidence,  it  is  no  estoppel.  The  distinction 
between  cogent  evidence  and  estoppel  is  pointed  out  in  Armani 
v.  Castrigue,  13  M.  &  W.  443,  14  L.  J.  (N.  S.)  Ex.  36.  All  the 
cases,  with  one  exception,  in  which  there  is  an  estoppel,  come 
within  these  principles.  In  Pickard  v.  Sears,  6  Ad.  &  E.  469 
(No.  8,  p.  78,  ante),  there  was  evidence  that  the  plaintiff  had,  as 
Lord  Denman  says,  "  concurred  in  the  sale  so  as  to  make  him  in 
truth  the  vendor ;  *  and,  therefore,  he  was  estopped.  Gregg  v. 
Wells,  10  Ad.  &  E.  90,  8  L  J.  (N.S.)  Q.  B.  193,  is  on  the  same 
principle.  And  the  language  of  the  Court  in  Pickard  v.  Sears  is 
in  accurate  accordance  with  this  principle,  and  so  is  that  of  Lord 
DfiNMAN  in  Gregg  v.  Wells,  if  rightly  understood :  he  says,  a  A 
party  who  negligently  or  culpably  stands  by  and  allows  another 
to  contract  on  the  faith  and  understanding  of  a  fact  which  he  can 
contradict  cannot  afterwards  dispute  that  fact  in  an  action  against 
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the  person  whom  he  has  assisted  in  deceiving. "  It  is  submitted 
that  by  negligence  must  be  understood  the  neglect  of  some  duty. 
It  must  be  owned,  however,  that  Coles  v.  the  Bank  of  England, 
10  Ad.  &  E.  437,  9  L  J.  (N.  S.)  Q.  B.  36,  is  not  to  be  reconciled 
with  this  principle,  nor  is  that  case  intelligible. 

[Rolfe,  B.  The  principle  laid  down  by  the  Court  is  the  same 
as  in  Pickard  v.  Sears  and  Gregg  v.  Wells,  and  it  is  not,  perhaps, 
material  to  inquire  whether  it  was  properly  applied  to  the  facts.  ] 

Then,  if  such  be  the  necessary  ingredients  in  an  estoppel,  this 
case  fails  in  them.  It  is  obvious  that  there  is  no  contract  or 
agency.  Neither  can  it  be  said  to  be  the  duty  of  the  bankrupt  to 
tell  whose  these  goods  were. 

It  must,  at  all  events,  be  shown  that  he  procured  an  act  to  be 
done  that  would  not  otherwise  be  done.  Com.  Dig.  u  Action  for 
a  Deceit,"  (A,  10).  The  sheriff's  officer  here  was  not  meant  by 
the  bankrupt  to  seize  the  goods ;  the  false  statement  was  intended 
to  deter  him  from  doing  so.  A  man  is  not  estopped  in  conse- 
quence of  another  acting  on  his  statement  unless  he  intended  him 
to  act  upon  it. 

[Parke,  B.  You  must  qualify  that.  A  partner  who  has 
retired  is  estopped  from  denying  that  he  is  a  party  to  a  contract 
made  with  a  customer  in  the  partnership  name,  unless  the  cus- 
tomer has  notice  of  his  retirement ;  yet  it  cannot  be  supposed  that 
he  intended  that  the  continuing  partners  should  pledge  his  credit 
in  fraud  of  him.] 

The  retiring  partner  neglects  his  duty  in  not  giving  notice,  and 
he  must  be  taken  to  intend  the  natural  consequence  of  his  neglect, 
viz. ,  that  the  customer  should  continue  to  deal  with  the 
[*  117]  partnership  as  if  he  were  *  still  a  member  of  it  The 
defendant  here  ought  as  a  reasonable  man  to  have  acted 
on  his  own  judgment,  not  on  a  statement  contradicted  as  soon  as 
made. 

Knowles  (Hall  was  with  him),  in  support  of  the  rule.  Unless 
the  decisions  of  the  Queen's  Bench  in  Pickard  v.  Sears,  Gregg  v. 
Wells,  and  Coles  v.  the  Bank  of  England  are  to  be  overruled,  the 
plaintiffs  here  are  estopped. 

[Parke,  B.  The  best  way  to  consider  it  is  to  suppose  that 
William  Broadbent  continued  sui  juris,  and  brought  an  action  in 
his  own  name  against  the  defendant,  averring  that  he  was  pos- 
sessed of  these  goods  as  his  property,  and  that  you  pleaded  to 
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estop  him  from  doing  so.  Could  you  make  a  good  plea  in  estoppel, 
without  inserting  averments  not  proved  in  this  case  ?] 

[Alderson,  B.  Coupling  the  evidence  and  what  I  said  to  the 
jury  with  their  finding,  the  facts  are  clear.  William  Broadbent, 
whom  we  are  to  suppose  the  plaintiff,  stated  to  the  defendant  that 
the  goods  were  the  property  of  his  brother  Benjamin:  he  then 
contemporaneously  made  another  statement,  inconsistent  with  the 
first,  that  they  were  the  property  of  another  brother.  Both  of 
these  statements  were  wilful  falsehoods,  and  each  of  them  involved 
a  statement  that  the  goods  were  not  the  property  of  William 
Broadbent,  the  plaintiff.  The  third  statement  that  the  goods  were 
his  own  came  after  the  defendant  had  altered  his  position  by  seiz- 
ing the  goods,  and  may,  therefore,  be  put  out  of  the  question. 
The  defendant  believed  the  first  statement,  and  in  consequence  of 
his  belief  he  seized  the  goods,  and  so  altered  his  position.  But 
the  bankrupt  did  not,  in  fact,  intend  him  to  seize  the  goods,  bat 
the  contrary ;  and  though  he  may  be  in  one  sense  estopped  from 
denying  that  he  intended  such  consequences  as  a  reasonable  man 
would  know  to  be  likely  to  follow  from  his  statement,  that  will 
not  help  you  heTe,  for  a  reasonable  man  would  have  expected  the 
sheriff  not  to  believe  one  of  the  inconsistent  false  statements  more 
than  the  other,  but  to  inquire  and  exercise  his  judgment] 

These  facts  bring  the  case  within  Pichard  v.  Sears.  They  are 
stronger  than  those  in  that  case,  for  here  there  is  wilful  and 
intentional  falsehood,  which  there  was  not  in  that  case. 

[Parke,  B.  The  facts  there  showed  and  the  judgment  men- 
tions that  the  plaintiff  wilfully  induced  the  defendant  to  alter  his 
position.  The  Court  seems  to  have  had  the  case  of  Heane  v. 
Rogers,  9  B.  &  C.  577,  7  L  J.  K.  B.  285,  before  them  in  form- 
ing their  judgment  In  that  case  Bayley,  J. ,  says,  u  There  is  no 
doubt  but  that  the  express  admissions  of  a  party  to  the  suit,  or 
admissions  implied  from  his  conduct,  are  evidence,  and  strong 
evidence,  against  him ;  but  we  think  that  he  is  at  liberty  to  prove 
that  such  admissions  were  mistaken  or  were  untrue,  and  is  not 
estopped  or  concluded  by  them,  unless  another  person  has  been 
induced  by  them  to  alter  his  condition ;  in  such  a  case  the  party 
is  estopped  from  disputing  their  truth  with  respect  to  that  person 
(and  those  claiming  under  him)  and  that  transaction;  but  ad  to 
third  persons,  he  is  not  bound. "  All  the  illustrations  given  in 
that  judgment  are,  as  you  will  find,  cases  where  the  act  done  was 
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intended  to  be  authorised.  Bayley,  J. ,  afterwards  says,  "  It  is 
not  necessary  to  refer  particularly  to  the  cases  in  which  a  bank- 
rupt has  been  precluded  from  disputing  his  commissions,  and 
which  were  cited  in  argument.  The  earlier  cases  fall  within  the 
principle  above  laid  down.  In  Clarke  v.  Clarke,  6  Esp.  61,  the 
bankrupt  was  not  permitted  to  call  that  sale  a  conversion  which 
he  himself  had  procured  and  sanctioned ;  in  Like  v.  Howe,  6  Esp. 
20,  he  was  precluded  from  contesting  the  title  of  persons  to  be 
assignees,  whom  he,  by  his  conduct,  had  procured  to  become  so ; 
and  the  last  case  on  this  subject,  Watson  v.  Wace,  6  B.  &  C.  153, 
is  distinguishable  from  the  present,  because  Wace,  one  of  the 
defendants,  was  the  person  from  whose  suit  the  plaintiff  had  been 
discharged,  and  therefore,  perhaps,  he  might  be  estopped  with 
respect  to  that  person  by  his  conduct  towards  him. 9  As  one  of 
the  Judges  who  decided  in  Heane  v.  Rogers,  I  have  no  hesitation 
in  saying  that  the  Court  were  dissatisfied  with  the  decision  in 
Watson  v.  Wace.  I  think  you  will  find  that  the  person  who 
makes  a  statement  on  which  another  alters  his  position  is  not 
estopped  unless  he  so  induces  the  latter  to  alter  his  position  that 

the  former  would  be  responsible  to  him  in  an  action  for 
[*  118]  it    Supposing  *  that  the  goods,  instead  of  belonging  to 

William  Broadbent,  had  belonged  to  a  third  person,  and 
that  the  now  defendant  brought  an  action  against  William  Broad- 
bent  for  procuring  him  to  seize  the  goods  as  the  goods  of  the 
execution  debtor,  could  he  maintain  it?  The  propositions  as  to 
that  were  carefully  examined  in  the  well-considered  case  of  Collins 
v.  Evans  in  the  Exchequer  Chamber.  Either  the  representation 
must  be  such  as  to  amount  to  a  direction  to  the  plaintiff  to  do  the 
act  as  agent  of  the  defendant,  or  else  it  must  be  a  statement  made 
in  neglect  of  some  duty,  and  which  is  intended  by  him,  or  which, 
from  the  mode  in  which  it  is  made,  is  calculated  to  induce  the 
plaintiff  to  act  upon  it ;  or  there  is  no  ground  of  action.  The  first 
proposition  was  accurately  laid  down  in  the  judgment  in  Collins  v. 
Evans.  It  was  not  necessary  to  notice  the  other  in  the  judgment 
in  that  case,  but  it  had  been  previously  laid  down  in  Polhill  v. 
Walter,  3  B.  &  Ad.  114,  1  L.  J.  (K  &)  K.  B.  92.  Is  there  any 
case  to  show  that  you  could  make  a  good  plea  without  averring  a 
procurement  or  authority  from  the  bankrupt  to  the  defendant  to 
seize  the  goods,  or  a  deceitful  representation,  knowing  it  to  be 
false,  made  with  intent  that  he  should  seize  the  goods,  or  so  made 
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that  the  bankrupt  knew  that  the  defendant,  acting  as  a  reasonable 
man,  would,  in  consequence,  seize  the  goods?  The  facts  here 
would  not  prove  any  one  of  these  averments.  ] 

A  party  may  be  estopped  by  a  representation  that  would  not 
make  him  liable  to  an  action.  The  cases  are  not  identical.  In 
The  Sheffield,  Ashtorwinder-Lyne  and  Manchester  Railway  Com- 
pany v.  Woodcock,  7  M.  &  W.  574;  11  L.  J.  (K  S.)  Ex.  26, 
Parke,  B.,  says,  "  It  is  a  universal  rule  of  law  that  where  a  party 
makes  a  representation  to  another,  whereby  the  situation  of  the 
latter  is  altered,  he  is  bound  thereby.  * 

[Parke,  B.    You  must  qualify  that,  as  I  have  just  done.] 

The  defendant  here  would  have  proved  a  plea  that  William 
Broadbent  wilfully  and  knowingly,  and  in  neglect  of  his  duty  to 
be  silent,  or  to  speak  the  truth,  represented  to  the  defendant  that 
the  goods  were  the  goods  of  Benjamin;  that  the  defendant 
believed  his  statement  that  they  were  the  goods  of  Benjamin,  and, 
in  consequence,  altered  his  position  by  seizing  them  as  the  goods 
of  Benjamin.  That  is  sufficient  to  make  an  estoppel  to  prevent 
him  (or  the  plaintiffs,  who  are  privy  to  him)  from  averring 
against  the  defendant  that  they  were  not  the  goods  of  Benjamin. 
It  is  not  necessary  to  aver  or  prove  an  intention.  The  language 
of  the  Queen's  Bench,  in  Banks  v.  Newton,  16  L  J.  Q.  B.  142, 
Pickard  v.  Sears,  and  Gregg  v.  Wells,  is  such  as  to  show  that  the 
intention  of  the  person  making  the  representation  formed  no 
ingredient  in  the  estoppel  in  their  opinion. 

[Alderson,  B.  We  are  discussing  a  subject  where  to  express 
the  idea  accurately  we  must  have  perfect  accuracy  of  language. 
No  Judge  can  be  expected,  when  not  writing  his  judgment  for  the 
very  purpose,  to  choose  his  words  with  such  precision.  The 
decisions  themselves  on  the  facts  may  well  stand,  and  yet  the 
inferences  drawn  by  you  from  the  words  be  wrong.  ] 

Taking  it  in  that  way,  and  looking  at  the  decision  only,  it  is 
impossible  to  lay  down  the  rule  just  suggested  by  the  Court, 
without  expressly  overruling  Coles  v.  The  Bank  of  England. 
What  action  could  the  Bank  there  have  maintained  against  the 
testatrix  ?  She  had  no  intention  to  mislead  the  Bank,  for  she  was 
quite  ignorant  of  what  the  representations  were  which  the  forger 
had  tricked  her  into  making;  but  the  jury  found  that  she  was 
negligent  in  making  these  representations,  and  that  the  Bank  did 
believe  them,  and  did  alter  their  position  accordingly,  and  the 
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Queen's  Bench  held  that  an  estoppel.  Here  the  bankrupt  was 
worse  than  negligent,  he  wilfully  lied.  Coles  v.  the  Bank  of 
England  is  also  an  authority  that  the  estoppel  binds,  though  not 
pleaded.  Cur.  adv.  vult. 

Parke,  B. ,  now  delivered  the  judgment  of  the  Court.  In  this 
case,  which  was  argued  before  my  Brothers  Alderson,  Bolfe, 
Platt,  and  myself,  at  the  sittings  after  last  term,  we  are  all  of 
opinion  that  the  rule  ought  to  be  discharged. 

It  was  an  action  of  trover,  by  the  assignees  of  William 
[*  119]  Broadbent,  against  the  sheriff  *  of  Yorkshire,  for  goods  of 
the  bankrupt  There  were  pleas  of  not  guilty ;  not  pos- 
sessed; and  leave  and  licence.  The  conversion  was  the  seizure 
of  the  goods,  by  the  defendant's  officers,  under  a  fieri  facias 
against  Joseph  and  Benjamin  Broadbent  It  appeared  that  when 
the  officers  entered,  the  bankrupt  told  them  the  goods  seized  were 
the  property  of  Benjamin.  He  did  so,  supposing  that  they  had 
no  writ  against  Benjamin.  Afterwards  he  contradicted  that  state- 
ment and  said  they  were  the  goods  of  another  person.  The  officers 
then  seized  and  sold.  It  was  contended  that  this  representation 
bound  William,  because  it  induced  the  officers  to  seize,  and  that 
he  could  not  complain  of  that  act,  nor  could  the  assignees  who 
claimed  under  him.  My  Brother  Alderson  left  a  question  to  the 
jury,  upon  this  part  of  the  case,  the  finding  on  which  he  reserved 
for  the  consideration  of  the  Court,  giving  leave  to  enter  a  verdict 
for  the  defendant  on  the  issue  on  the  plea  of  not  possessed.  The 
jury  found  that  the  goods  were  really  William's,  but  they  also 
found  "  that  William  represented  the  goods  to  the  sheriff's  officers 
as  the  goods  of  Benjamin,  so  as  to  induce  them  by  that  false 
representation  to  seize  them ;  *  and  the  question  is,  whether  this 
finding  is  sufficient  to  estop  the  bankrupt,  and  the  plaintiffs  his 
assignees,  from  complaining  of  the  seizure  of  those  goods  as  being 
their  own. 

The  case  was  very  fully  argued  before  us,  and  many  questions 
discussed  on  the  law  of  estoppels,  on  which  it  is  unnecessary  to 
give  an  opinion.  It  is  certain  that  estoppels  by  record  and  by 
deed  must,  in  order  to  make  them  binding,  be  pleaded  if  there  be 
an  opportunity,  otherwise  the  party  omitting  to  plead  it  waives 
the  estoppel,  and  leaves  the  issue  at  large,  on  which  the  jury  may 
find  according  to  the  truth.    Treviban  or  Trevivan  v.  Zaivrence, 
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2  LA  Raym.  1048,  1  Salk.  276,  and  Magrath  v.  Hardy,  4  Bing. 
K  C.  J82,  7  L  J.  (N.  S.)  C.  P.  299.  With  respect  to  estoppels,  in 
pais,  in  certain  cases  there  is  no  doubt  they  need  not  be  pleaded 
in  order  to  make  them  obligatory  —  for  instance,  where  a  man 
represents  another  as  his  agent  in  order  to  procure  a  person  to  con- 
tract with  him  as  such,  and  he  does  contract,  the  contract  binds 
in  the  same  manner  as  if  he  made  it  himself,  and  is  his  contract 
in  point  of  law ;  and  no  form  of  pleading  could  leave  such  a  matter 
at  large  and  enable  the  jury  to  treat  it  as  no  contract ;  and  the 
same  rule  appears  to  apply  to  all  similar  estoppels  in  pais,  as  the 
learned  editor  of  Wms.  Saund.  vol.  i.  p.  326,  note  (d),  expresses 
his  opinion. 

The  estoppel,  therefore,  if  it  be  one,  created  by  the  conduct  of 
the  bankrupt  in  this  case  is  not  opened  by  the  omission  to  plead 
it,  and  the  only  question  is  whether  it  be  an  estoppel.  It  is  con- 
tended that  it  was,  upon  the  authority  of  the  rule  laid  down  in 
Pickard  v.  Sears.  That  rule  is,  that  a  where  one  by  his  words  or 
conduct  wilfully  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  or 
to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time.  *  That  rule  was  founded  on  previous  authorities, 
on  the  cases  of  Graves  v.  Key,  3  B.  &  Ad.  313,  and  Heane  v. 
Rogers,  and  has  been  acted  upon  in  several  cases  since.  The 
principle  is  stated  more  broadly  by  Lord  Denman  in  the  case  of 
Gregg  v.  Wells,  where  his  Lordship  says  "  that  a  party  who  negli- 
gently or  culpably  stands  by  and  allows  another  to  contract  on  the 
faith  of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute 
that  fact  in  an  action  against  the  person  whom  he  has  himself 
assisted  in  deceiving.*  Whether  that  rule  has  been  correctly 
acted  upon  by  the  jury,  in  all  the  reported  cases  in  which  it  has 
been  applied,  is  not  now  the  question :  but  the  proposition  con- 
tained in  the  rule  itself  as  above  laid  down  in  the  case  of  Pickard 
v.  Sears  must  be  considered  as  established. 

By  the  term  "  wilfully, n  however,  in  that  rule  we  must  under- 
stand, if  not  that  the  party  represents  that  to  be  true  which  he 
knows  to  be  untrue,  at  least  that  he  means  his  representation  to 
be  acted  upon,  and  that  it  is  acted  upon  accordingly;  and  if, 
whatever  a  man's  real  meaning  may  be,  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  representation  to  be  true, 
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and  believe  that  it  was  meant  that  he  should  act  upon  it,  and  did 
act  upon  it  as  true,  the  party  making  the  representation 
[*  120]  would  be  *  equally  precluded  from  contesting  its  truth ; 

and  conduct  by  negligence  or  omission,  when  there  is  a 
duty  cast  upon  a  person  by  usage  of  trade  or  otherwise  to  disclose 
the  truth,  may  often  have  the  same  effect  —  as,  for  instance,  a 
retiring  partner  omitting  to  inform  the  customers  of  the  firm, 
in  the  usual  mode,  that  the  continuing  partners  were  no  longer 
authorised  to  act  as  his  agents,  is  bound  by  all  contracts  made  by 
them  with  third  persons  on  the  faith  of  their  being  authorised. 

But  if  we  apply  this  rule  to  the  present  case,  either  in  the 
terms  in  which  it  is  enunciated  in  Pickard  v.  Sears,  or  as  it  is 
above  extended,  the  finding  of  the  jury  is  insufficient  to  entitle  the 
defendant  to  have  a  verdict  entered  for  him  on  the  plea  of  not  pos- 
sessed. It  is  not  found  that  the  bankrupt  intended  to  induce  the 
officers  to  seize  the  goods  as  those  of  Benjamin,  and  whatever 
intention  he  had  on  his  first  statement  was  done  away  with  by  an 
opposite  statement  before  the  seizure  took  place;  nor  can  it  be 
said  that  any  reasonable  man  would  have  seized  the  goods  on  the 
faith  of  the  bankrupt's  representations  taken  altogether.  In  truth, 
in  most  cases  to  which  the  doctrine  in  Pickard  v.  Sears  is  to  be 
applied,  the  representation  is  such  as  to  amount  to  the  contract  or 
licence  of  the  party  making  it  Here  there  is  no  pretence  for  say- 
ing it  amounted  to  a  licence ;  and  a  contract  is  out  of  the  question. 
We  therefore  think  the  rule  must  be  discharged. 

Rule  discharged. 

ENGLISH  NOTES. 

This  kind  of  estoppel,  so  far  as  relates  to  cases  of  ostensible  agency, 
has  already  been  dealt  with  under  Nos.  10  and  19  of  "  Agency"  and 
the  corresponding  notes.  See  2  R.  C.  366,  et  seq.;  and  2  R.  C.  484, 
et  seq. 

The  following  cases  further  illustrate  the  principle. 

Where  a  man  allowed  a  woman  to  use  his  name  and  pass  as  his  wife, 
it  was  held  that  he  must  pay  for  goods  supplied  to  her  even  by  a  person 
who  knew  that  the  parties  were  not  married.  The  knowledge  of  that 
fact  did  not  negative  the  presumption  from  the  apparent  authority  to 
pledge  his  credit.  Watson  v.  Threlkeld  (1794),  2  Esp.  637,  5  R.  R. 
760. 

A  person  who  had  made  up  medical  prescriptions,  and  signed  him- 
self "M.  D.,"  was  held  to  be  estopped,  in  an  action  for  his  fees,  from 
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pleading  that  he  was  not  a  physician  and  therefore  (under  the  then 
law)  not  entitled  to  sue.  Lipscomb  v.  Holmes  (1810),  2  Camp.  442. 
(See  now  the  provisions  of  the  Medical  Act,  1886,  49  &  60  Vict, 
c.  48,  s.  6.) 

Where  a  surveyor  purposely  omits  items  from  bis  accounts  and 
thereby  induces  trustees  to  act  in  a  particular  way,  he  cannot  after- 
wards recover  these  items.  Cave  v.  Mills  (1862),  7  H.  &  N.  913.  A 
regimental  paymaster  who  erroneously  gave  an  officer  credit  for  in- 
creased pay,  and  afterwards  continued  to  receive  his  pay,  was  held 
concluded  by  the  account  in  which  he  had  given  such  credit.  Skyring 
v.  Greenwood  (1825),  4  B  &  C.  281,  6  Dowl.  cVRy.401,  1  Carr.  &  P. 
517,  28  R.  R. 

Where  a  company  had  held  themselves  out  as  the  persons  with 
whom  goods  were  deposited,  they  were  held  estopped  as  against  the 
owners  of  the  goods  from  distraining  them  for  rent  due  to  them  as 
landlords  from  the  person  really  carrying  on  the  business.  Miles  v. 
Furber  (1873),  L.  R.,  8  Q.  B.  77,  42  L.  J.  Q.  B.  41,  27  L.  T.  756,  21 
W.  R.  262. 

A  company,  having  power  to  issue  debentures  transferable  at  law, 
issued  to  a  contractor,  in  order  to  enable  him  to  obtain  an  advance  for 
the  purposes  of  the  company,  debentures  purporting  to  be  regular,  but 
which  in  fact,  to  the  knowledge  of  the  contractor,  were  irregularly 
issued.  The  company  were  held  not  entitled,  as  against  a  transferee 
for  value  without  notice,  whose  transfers  had  not  been  registered,  to  set 
up  the  irregularity  of  the  issue.  In  re  Romford  Canal  Co.  (1884),  24 
Ch.  D.  85,  52  L.  J.  Ch.  729,  49  L.  T.  118. 

A  father  entrusted  his  son  with  deeds  for  the  purpose  of  raising 
money  upon  them.  The  son  employed  them  to  raise  a  larger  sum, 
which  he  partly  applied  to  his  own  purposes.  The  money  was  raised 
by  depositing  the  deeds  with  a  bank  accompanied  by  a  forged  memo- 
randum purporting  to  be  by  the  father.  The  Court  of  Appeal  held 
that  the  father  could  not  recover  the  deeds  without  repaying  the  money 
borrowed.  Brocklesby  v.  Temperance,  &c.  Society  (3  July,  1893), 
1893,  3  Ch.  130,  62  L.  J.  Ch.  816,  69  L.  T.  91,  42  W.  R.  68. 

The  principles  of  the  ruling  cases  are  reiterated,  with  some  further 
detail,  in  the  often-cited  case  of  Carr  v.  L.  &  N.  W.  Ry.  Co.  (1874),  L. 
R.,  10  C.  P.  307,  44  L.  J.  C.  P.  109,  31  L.  T.  785,  23  W.  R.  747.  It 
may  be  added  that  although,  in  many  of  the  cases,  the  statements  have 
been  made  in  bad  faith  so  that  the  circumstances  would  have  supported 
an  action  for  deceit,  this  is  not  necessary  to  create  an  estoppel.  Sarat 
Chunder  Dey  v.  Gopal  Chunder  Lala  (1802),  56  Justice  of  the  Peace, 
741.  This  distinction  will  be  further  adverted  to  in  connection  with 
Derry  v.  Peek,  No.  2  of  "Fraud,"  in  12  R.  C. 
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The  cases  relating  to  an  estoppel  against  a  company  by  their  certifi- 
cates have  been  to  some  extent  dealt  with  in  the  notes  to  No.  10  of 
"  Agency,"  2  R.  C.  388.  Speaking  generally,  where  a  company  regis- 
ters a  person  as  holder  of  shares  and  gives  him  certificates  for  them,  the 
company  will  be  estopped  from  denying  his  title  to  them.  In  re  Bahia 
and  San  Francisco  Railway  Co.  (1868),  L.  R.,  3  Q.  B.  584,  37  L.  J. 
Q.  B.  176,  18  L.  T.  467,  16  W.  R.  862,  9  B.&S.  844;  Hart  v.  Fron- 
tino  and  Bolivia  South  American  Gold  Mining  Co.  (1870),  L.  R.,  5  Ex. 
Ill,  39  L.  J.  Ex.  93,  22  L.  T.  30.  The  same  result  follows  where  the 
company  in  the  ordinary  course  of  business  issues  a  certificate  stating 
that  the  person  therein  named  is  proprietor  and  duly  registered  owner 
of  a  specified  number  of  shares.  Balkis  Consolidated  Co.  v.  Tomkinson 
(1893),  2  R.  C.  (in  notes),  388,  1893,  A.  C.  396,  63  L.  J.  Q.  B.  134, 
69  L.  T.  598,  42  W.  R.  204.  But  where  a  prerogative  writ  of  manda- 
mus is  asked  for  to  compel  a  company  to  register  as  holder  of  shares  a 
person  to  whom  they  have  issued  certificates  in  respect  of  the  shares 
after  issuing  prior  certificates  in  respect  of  the  same  shares  to  another, 
the  company  are  not  estopped  from  relying  on  the  actual  facts  of  the 
case.  Reg.  v.  Charnwood  Forest  Co.  (1884),  1  Cab.  &  E.  419.  And 
where  a  company  (by  a  document  called  a  "  certification  ")  certified  a 
transfer  of  shares  on  the  faith  of  which  certification  the  transferee  paid 
the  price  to  the  transferor,  and  the  company  having  discovered  that  the 
transferor  had  no  title  refused  to  recognise  the  title  of  the  transferee, 
in  an  action  by  the  company  against  the  transferee  to  recover  the  value 
of  the  shares,  it  was  held  that  the  certification  did  not  estop  the  de- 
fendants from  impugning  the  plaintiff's  title.  Bishop  v.  Balkis  Con- 
solidated Co.  (1890),  25  Q.  B.  D.  512,  59  L.  J.  Q.  B.  565,  36  L.  T. 
601,  39  W.  R.  99.  The  Court  of  Appeal  held  that  the  "  certification  " 
only  imported  that  a  transfer  of  shares  from  a  certain  person  with  a 
certificate  of  shares  in  favour  of  that  person  had  been  lodged,  and  not 
that  that  person  had  a  valid  title  to  the  shares.  This  distinction 
between  a  "  certification "  and  a  "  certificate  "  is  adopted  by  Lord 
Esher  in  his  judgment  in  the  Court  of  Appeal  in  the  case  of  Tomkin- 
son v.  Balkis  Consolidated  Company  (1891),  1891,  2  Q.  B.  614,  619; 
but  it  does  not  appear  whether  the  House  of  Lords  in  the  ultimate 
appeal  of  that  case  {Balkis  Consolidated  Company  v.  Tomkinson}  supra) 
would  have  been  prepared  to  adopt  the  construction  given  by  the  Court 
of  Appeal  to  the  "  certification."  It  is  clearly  settled  by  the  decision 
of  the  House  of  Lords  in  Reg.  v.  Shropshire  Union  By.  Co.  (1875),  L.R., 
7  H.  L.  496,  that  a  certificate  that  A.  B.  is  the  owner  of  shares  does  not 
represent  anything  more  than  that  A.  B.  is  the  legal  owner,  and  is  not 
inconsistent  with  the  fact  of  his  being  a  trustee.  It  need  hardly  be 
said,  were  it  not  that  the  question  went  to  the  Court  of  Appeal  in  Simm 
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v.  Anglo-American  Co.  (C.  A,  1880),  5  Q.  B.  D.  188,  49  L.  J.  Q.  B. 
392,  42  L.  T.  37,  28  W.  E.  290,  that  the  company  is  not  estopped,  as 
against  the  person  to  whom  the  certificate  of  his  being  a  shareholder  is 
immediately  granted,  from  disputing  the  validity  of  the  immediate 
transfer  to  him  on  the  faith  of  which  he  was  registered. 

The  class  of  questions  last  discussed  is  clearly  distinguishable  from 
the  question  which  arose  in  British  Mutual  Banking  Co.  v.  Cham- 
wood  Forest  By.  Co.  (C.  A.  1887),  18  Q.  B.  D.  714,  where  the  secre- 
tary of  a  company  —  not  in  the  course  of  business  and  for  the  benefit 
of  the  company,  but  fraudulently  and  for  his  own  ends  —  took  upon 
himself  to  make  a  representation  as  to  the  validity  of  debenture  stock 
purporting  to  be  issued  by  the  company.  The  distinction  rests  on  a 
well-known  principle  of  agency  which  is  recognised  by  the  decision  of 
the  House  of  Lords  in  Thome  v.  Heard  (June  20,  1896),  44  W.  R.  155. 
The  principle  is  that  an  agent  does  not,  by  a  fraudulent  act  for  his  own 
purposes,  bind  his  principal  by  way  of  estoppel  or  make  him  responsi- 
ble for  the  fraud.  This  class  of  cases  will  be  more  fully  considered 
under  No.  3  of  " Fraud,"  in  12  R.  C. 

The  following  may  be  mentioned  as  further  illustrations  of  the 
liability  of  companies  on  the  same  principle:  —  A  mutual  insurance 
society  by  accepting  contributions  from  a  person  to  whom  a  member  had 
transferred  his  interest  was  held  estopped  from  disputing  the  trans- 
feree's interest  in  the  policy  though  he  had  not  complied  with  the 
provisions  in  the  rules  as  to  the  acquisition  of  the  right  of  membership. 
Edwards  v.  Aberayron  Mutual  Ship  Insurance  Co.  (Ex.  Ch.  1876),  1  Q. 
B.  D.  563,  34  L.  T.  457.  Where  a  company  has  recognised  a  person 
as  holder  of  shares,  the  liquidator  cannot  in  the  winding  up  make 
another  person  liable  as  holder  of  them.  In  re  Wheal  Unity  Wood 
Mining  Co,,  Chynoweths'  Case  (1880),  15  Ch.  D.  13,  42  L.  T.  636,  28 
W.  R.  897.  A  company  which  issues  shares  as  fully  paid  up  cannot 
afterwards  recover  a  call  upon  them,  Chrnstchurch  Gas  Co.  v.  Kelly 
(1887),  51  Justice  of  the  Peace,  374,  and  a  person  holding  such  shares, 
without  notice  that  they  are  not  paid  up,  cannot  in  the  winding  up  of 
the  company  be  placed  on  the  list  of  contributories.  Burkinshaw  v. 
Nicolls  (1879),  3  App.  Cas.  1004,  48  L.  J.  Ch.  179,  39  L.  T.  308,  26 
W.  R.  819. 

On  the  other  hand,  where  a  person  at  his  request  was  registered  as 
proprietor  of  shares  and  paid  some  calls,  it  was  held  that  in  an  action 
for  further  calls  he  could  not  dispute  his  ownership  of  the  shares. 
Cheltenham,  &c.  Co.  v.  Daniel  (1841),  2  Q.  B.  281.  Similarly  where  a 
member  of  a  mutual  marine  insurance  company  afterwards  converted 
into  a  limited  company  pays  calls  and  otherwise  acts  as  a  member  of 
the  new  company,  he  cannot,  in  an  action  for  calls  on  losses,  deny  his 
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liability,  or  set  up  any  irregularity  in  the  transfer  from  the  one  com- 
pany to  the  other,  or  allege  that  the  losses  were  paid  without  duly 
stamped  policies  having  been  entered  into.  Barrow  Mutual  Ship  In- 
surance Co.  v.  AsMrurner  (1885),  54  L.  J.  Q.  B.  377,  54  L.  T.  58,  5 
Asp.  M.  C.  527.  A  person  who  purchased  shares  in  a  company,  exe- 
cuted the  deed  of  settlement,  and  received  dividends,  was  not  allowed 
to  dispute  the  validity  of  the  shares.  Hull  Flax  and  Cotton  Mill 
Factory  v.  Wellesley  (1860),  6  H.&N.  38.  A  director  who  joins  in 
passing  a  director's  resolution  that  shares  shall  be  paid  up  in  full  will 
be  liable  so  to  pay  up  shares  held  by  him,  York  Tramways  Co.  v. 
Willows  (1882),  8  Q.  B.  D.  685,  51  L.  J.  Q.  B.  257,  46  L.  T.  296,  30 
W.  R.  624;  and  by  assisting  in  passing  a  resolution  for  a  call  he  will 
be  bound  to  pay  it,  though  at  the  time  the  resolution  was  passed  there 
were  less  than  the  requisite  number  of  directors  on  the  board.  Faure 
Electric  Accumulator  Co.  v.  Phillipart  (1888),  58  L.  T.  525. 

The  registered  owner  of  shares  held  certificates  stating  that  the 
shares  were  transferable  in  person  or  by  attorney  only  on  surrender  and 
cancellation  of  the  certificate  by  an  indorsement  which  was  in  the  form 
of  a  transfer  for  value  blank  in  the  names  of  transferor  and  transferee 
with  a  power  of  attorney  in  blank  to  carry  out  the  transfer.  On  the 
death  of  the  owner  his  executors,  in  order  that  the  shares  might  be 
registered  in  their  names,  signed  the  transfers  as  executors  without 
filling  up  the  blanks  and  sent  the  certificates  to  their  brokers,  who 
fraudulently  deposited  them  with  a  bank,  which  took  them  bond  fide 
and  without  notice  as  security  for  an  advance,  but  did  not  obtain  regis- 
tration. There  was  also  evidence  that  the  documents  tendered  for 
registration  were,  for  want  of  sufficient  attestation  of  the  signatures  of 
the  executors,  not  "in  order"  according  to  the  practice  of  the  Stock 
Exchange.  It  was  held  that  the  executors  were  not  estopped  from  set- 
ting up  their  title  as  against  the  bank.  Colonial  Bank  v.  Cady  (1890), 
15  App.  Cas.  267,  60  L.  J.  Ch.  131,  63  L.  T.  27,  39  W.  R.  17.  But 
where  the  plaintiff  employed  H.,  a  stockbroker,  who  advanced  him 
money  from  time  to  time  for  the  purchase  of  shares,  retaining  the 
shares  as  security  with  power  to  transfer,  and  H.  obtained  money  to  a 
larger  amount  from  the  defendant  on  the  security  of  shares  belonging  to 
the  plaintiff,  it  was  held  that  on  the  failure  of  H.  the  plaintiff  was  not 
entitled  to  redeem  on  paying  merely  what  was  due  from  him  to  H.,  but 
must  make  good  the  whole  amount  due  from  H.  to  the  defendant. 
Bentinck  v.  London  Joint  Stock  Bank  (1893),  1893,  2  Ch.  120,  62  L.  J. 
Ch.  358,  68  L.  T.  315,  42  W.  R.  140. 

Creditors  of  a  bankrupt,  who  withdrew  their  proofs  on  the  ground  of  an 
alleged  fraud  of  the  debtor,  but  afterwards  assisted  in  passing  a  resolu- 
tion for  a  composition  and  pursuant  thereto  received  a  dividend,  were  held 
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not  entitled  to  recover  from  the  debtor  the  balance  of  their  debt.  Thorp 
v.  Dakin  (1885),  52  L.  T.  856.  So,  under  the  former  Insolvent  Debtors 
Acts,  a  person  who  gave  to  the  Court  a  schedule  on  oath  of  all  his  debts 
was  held  not  entitled  to  claim  a  debt  not  included  therein.  Nicholls  v. 
Dowries  (1813),  1  Moo.  &  Rob.  13.  In  Yarmouth  Exchange  Bank  v. 
Blethen  (1885),  10  App.  Cas.  293,  54  L.  J.  P.  C.  27,  53  L.  T.  537,  33 
W.  R.  801,  which,  in  one  point  of  view  was  a  case  of  simple  estoppel  by 
deed,  the  Judicial  Committee  also  placed  their  judgment  on  the  ground 
that  the  creditor  who  had  executed,  having  received  a  benefit  from 
the  deed,  could  not  be  heard  to  allege  that  he  had  executed  it  on  a 
condition  which  was  not  fulfilled. 

The  rule  that  a  principal  cannot  repudiate  the  acts  of  his  agent  with- 
in the  scope  of  the  agent's  authority  is  an  illustration  of  this  species 
of  estoppel.  It  is  further  exemplified  in  Wing  v.  Harvey  (1854),  5 
De  G.  M.  &  G.  265,  23  L.  J.  Ch.  511, 18  Jur.  394;  Middleton  v.  Pollock, 
Ex  parte  Wetherall  (1876),  4  Ch.  D.  49,  46  L.  J.  Ch.  39,  35  L.  T.  608, 
25  W.  R.  94;  Trickett  v.  Tomlinson  (1863),  13  C.  B.  (K  S.),  663; 
Herman  v.  Royal  Exchange  Shipping  Co.  (1884),  1  Cab.  &  El.  413. 
See,  however,  Miles  v.  McUwraith  (1883),  8  App.  Cas.  120,  52  L.  J.  P. 
C.  17,  48  L.  T.  689,  31  W.  R.  591,  where  a  firm  of  ship-brokers  made 
a  contract  of  charter-party  expressing  that  they  were  "  brokers  for  ships, 
&c,  and  also  contractors  for  conveying  emigrants;  "  and  it  appeared  that 
although  they  had  a  general  authority  from  the  defendant  as  brokers, 
they  were  acting  contrary  to  an  express  restriction  of  that  authority. 
But,  as  it  was  not  shown  that  the  other  contracting  party  in  any  way 
relied  on  or  knew  of  the  general  authority,  the  defendant  was  held  not 
to  be  liable  as  a  party  to  the  contract.  The  Postmaster-General  has 
been  held  not  bound  by  the  inaccurate  statement  of  a  clerk  in  his 
employment  as  to  the  price  of  a  telegram.  Postmaster- General  v. 
Green  (1887),  5;  Justice  of  the  Peace,  582. 

The  official  liquidator  may  be  estopped  by  the  conduct  of  the  com- 
pany. In  re  South  Essex  Estuary  Co.,  Ex  parte  Chorley  (1871),  L.  R. 
11  Eq.  157,  40  L.  J.  Ch.  153,  19  W.  R.  430;  Wheal  Unity  Wood 
Mining  Co.,  ChynowetKs  Case  (1880),  15  Ch.  D.  13,  42  L.  T.  636, 
28  W.  R.  897. 

But  a  letter  from  a  debtor's  solicitor  requesting  a  creditor  to  prove 
his  debt  and  vote  for  a  scheme,  was  held  to  be  no  estoppel  as  against 
the  trustee  in  the  debtor's  bankruptcy,  so  as  to  prevent  the  trustee 
from  rejecting  the  proof.  Ex  parte  Seaton,  In  re  Deer  hurst  (1890),  60 
L.  J.  Q.  B.  411,  64  L.  T.  118. 

The  grantor  of  a  bill  of  sale  who  had  treated  it  as  valid  was  not 
allowed  to  set  up  its  invalidity  for  the  purpose  of  obtaining  a  further 
advantage.  Roe  v.  Mutual  Loan  Fund  Association  (1887),  19  Q.  B.  D. 
vol.  xi.  —  7 
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347,  56  L.  J.  Q.  B.  541,  35  W.  R.  723.  But  a  creditor  who  at  the 
time  his  debt  was  contracted  knew  that  his  debtor  had  given  a  bill  of 
sale  was  held  entitled  to  object  as  against  the  grantor  that  the  bill  of 
sale  was  not  registered.  Edwards  v.  Edwards  (1876),  2  Ch.  D.  291,  45 
L.  J.  Ch.  391,  34  L.  T.  472,  24  W.  E.  713. 

The  vendor  of  a  term  (who  was  sole  next  of  kin  of  an  intestate)  was 
held  not  entitled  (under  a  title  subsequently  obtained  as  administrator 
—  there  being  no  debts)  to  annul  the  contract  after  the  purchaser  had 
gone  into  possession.    HamUl  v.  Murphy  (1883),  12  L.  R.  Ir.  400. 

A  defendant  to  an  action  who  having  had  notice  to  produce  a  docu- 
ment in  his  possession  does  not  produce  it  when  called  upon  and  thereby 
causes  the  opposite  party  to  give  secondary  evidence  of  it,  cannot  after- 
wards produce  it  as  part  of  his  own  case.  Doe  d.  Thomson  v.  Hodgson 
(1840),  12  Ad.  &  El.  135.  It  may  be  mentioned  that  a  vicar  cannot 
by  conduct  waive  a  right  of  presentation  to  a  chapel,  because  such  right 
is  not  merely  personal,  but  involves  the  interests  of  his  parishioners. 
MacAllister  v.  Rochester  {Bishop)  (1880),  5  C.  P.  D.  194,  49  L.  J.  C. 
P.  114,  42  L.  T.  22. 

The  second  statement  in  the  rule,  namely,  that  if  a  person  so  conducts 
himself  that  another  reasonably  draws  a  certain  inference  and  acts 
thereon,  the  person  so  conducting  himself  cannot  gainsay  such  inference, 
is  further  supported  by  the  following  cases :  Cornish  v.  Abington  (1859), 
4  H.  &  N.  549,  28  L.  J.  Ex.  262,  and  Carr  v.  London  and  North- 
western Railway  Co.  (1875),  L.  R.  10  C.  P.  307,  44  L.  J.  C.  P.  109, 
31  L.  T.  785,  23  W.  R.  747.  Various  instances  of  its  application  may  be 
found  in  In  re  Blakeley  Ordnance  Co.f  Ex  parte  New  Zealand  Banking 
Corporation  (1867),  L.  R.  3  Ch.  154;  Hollinsv.  Fowler  (1875),  L.  R. 
7  H.  L.  757,  44  L.  J.  Q.  B.  169,  No.  14  of  "  Agency "  2  R.  C.  410; 
Goodwin  v.  Robarts  (1876),  1  App.  Cas.  476,  45  L.  J.  Ex.  748,  35  L. 
T.  179,  24  W.  R.  987,  5  R.  C.  199;  Rumlall  v.  Metropolitan  Bank 
(1877),  2  Q.  B.  D.  194,  46  L.  J.  Q.  B.  346,  36  L.  T.  240,  25  W.  R.  366; 
Ex  parte  Hayman,  In  re  Pulsford  (C.  A.  1878),  8  Ch.  D.  11,  47  L.  J. 
Bk.  54,  38  L.  T.  238,  26  W.  R.  597 ;  Coventry  v.  Great  Eastern  Railway 
Co.  (1883),  11  Q.  B.  D.  776,  52  L.  J.  Q.  B.  694,  49  L.  T.  641;  Grosvenor 
Hotel  Co.  v.  Hamilton  (1894)  1894,  2  Q.  B.  836,  63  L.  J.  Q.  B.  661, 
71  L.  T.  362,  42  W.  R.  626.  The  last  mentioned  case  was  an  action 
by  a  tenant  against  his  landlord  for  damage  to  bis  house  by  vibration 
caused  by  the  landlord  working  an  engine  on  the  adjoining  land.  Th9 
landlord  was  held  estopped  from  pleading  that  the  house  at  the  time  of 
the  letting  was  in  an  unstable  condition. 

Estoppel  by  representation  applies  only  where  the  representation  is 
as  to  an  existing  fact.  Jorden  v.  Money  (1854),  5  H.  L.  C.  185,  23 
L.  J.  Ch.  865  ;  Citizens  Bank  of  Louisiana  v.  First  National  Bank 
of  New  Orleans  (1874),  L.  R.  6  H.  L.  352,  43  L.  J.  Ch.  269,  22  W.  R. 
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194;  M'Evoy  v.  Drogheda  Harbour  Commissioners  (1867),  16  W.  R. 
te;  Maddison  v.  Alderson  (1883),  8  App.  Cas.  473,  52  L.  J.  Q.  B.  737, 
49  L.  T.  303,  31  W.  R.  820  (See  6  R.  C.  744) ;  Chadwick  v.  Manning 
(P.  C.  1896),  1896,  A.  C.  231,  65  L.  J.  R  C.  42. 

The  representation  must  also  have  been  the  means  of  inducing  another 
to  alter  his  position.  Newton  v.  Liddiard  (1849),  12  Q.  B.  925,  18  L. 
J.  Q.  B.  53;  Carr  v.  London  and  North- Western  Bail  way  Co.  (1875), 
L.  R.,  10  C.  P.  307,  44  L.  J.  C.  P.  109,  31  L.  T.  785,  23  W.  R.  747; 
Ex  parte  Adamson,  In  re  Collie  (C.  A.  1878),  8  Ch.  D.  817,  47  L.  J. 
Bk.  103,  38  L.  T.  920,  26  W.  R.  892  ;  HorsfaU  v.  Halifax  and 
Huddersfield  Union  Banking  Co.  (1883),  52  L.  J.  Ch.  599;  Couldrey 
v.  Bartrum  (C.  A.  1881),  19  Ch.  D.  394,  51  L.  J.  Ch.  265,  45  L.  T. 
689,  30  W.  R.  141.  But  where  the  party  affected  has  received  timeous 
notice  that  the  representation  is  not  true,  he  cannot  enforce  the  estoppel : 
Dunston  v.  Paterson  (1857),  2  C.  B.  (K  S.)  495,  26  L.  J.  C.  P.  267,  3 
Jur.  (K  S.)  982;  Sandys  v.  Hodgson  (1839),  10  Ad.  &  El.  472. 

As  regards  the  circumstances  in  which  a  statement  amounts  to  an 
estoppel,  it  may  be  mentioned  that  an  admission  in  a  defence  in  one 
action  cannot  be  treated  as  conclusive  in  other  proceedings  between 
the  same  parties.  In  re  Walters,  Nei-son  v.  Walters  (1889),  61  L.  T. 
872.  In  answer  to  an  inquiry  by  an  intending  mortgagee  to  the 
trustee  of  a  fund  whether  the  life  tenant  had  encumbered  his  estate, 
the  trustee  enumerated  certain  charges  on  the  life  interest.  At  this 
date  he  had  received  notice  of  several  other  incumbrances,  but  had  for- 
gotten  them.  In  an  action  against  him  by  the  mortgagee  to  recover 
the  loss  arising  from  the  insufficiency  of  the  mortgage,  it  was  held  that 
the  trustee's  answer  did  not  amount  to  a  representation  that  there  were 
no  other  incumbrances  on  the  life  interest  so  as  to  create  an  estoppel 
against  him  Low  v.  Bouverie  (1891)  1891,  3  Ch.  82,  60  L.  J.  Ch.  594, 
65  L.  T.  533,  40  W.  R.  50. 

By  acquiescing  in  what  is  done  by  another,  a  person  maybe  estopped 
from  afterwards  alleging  a  different  state  of  facts  from  that  which  the 
other  assumed  to  exist.  Mold  v.  Wheatcroft  (1859),  27  Beav.  510; 
Fisher  v.  Magnay  (1843),  5  M.  &  Gr.  778,  6  Scott  N.  R.  588, 1  D.  &  L. 
40 ;  Rule  v.  Jewell  (1881),  18  Ch.  D.  660,  29  W.  R.  755  ;  In  re 
Barned's  Bank  PeeVs  Case  (1867),  L.  R.  2  Ch.  674;  Sheridan  v.  Barrett 
(1879),  4  L.  R.  Ir.  223;  and  Thomson  v.  Rourke  (1893)  1893,  P.  D. 
70,  62  L.  J.  P.  46,  67  L.  T.  788,  where  it  was  held  that  acquiescence 
by  the  petitioner  in  the  previous  representations  by  the  respondent  that 
the  parties  were  married  was  an  answer  to  a  suit  for  jactitation  of 
marriage.  It  must,  however,  be  shown  that  it  was  the  duty  of  the 
acquiescing  party  to  have  spoken,  M9Kenzie  v.  British  Linen  Co.  (1881), 
6  App.  Cas.  82,  44  L.  T.431,  29  W.  R.  477,  and  that  he  had  knowledge 
of  the  matters  in  which  he  is  alleged  to  have  acquiesced:  Ramsden  v. 
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Dyson  (1869),  L.  R.  1  H.  L.  129,  12  Jnr.  (N.  S.)  606,  14  W.  R.  926; 
Lynch  v.  Commissioners  of  Sewers  (1886),  32  Ch.  D.  79,  55  L.  J.  Ch. 
409,  54  L.  T.  699. 

As  stated  in  the  rule,  a  party  may  be  estopped  by  his  negligence.  In 
Carr  v.  London  and  North- Western  Railway  Co,  (1874),  L.  R.  10 
C.  P.  307,  44  L.  J.  C.  P.  109,  31  L.  T.  785,  23  W.  R.  747,  already 
referred  to  more  than  once,  it  is  laid  down  by  Brett,  L.  J.,  that  if  in  the 
transaction  itself  which  is  in  dispute,  one  has  led  another  into  the  belief 
of  a  certain  state  of  facts  by  conduct  of  culpable  negligence  calculated 
to  have  that  result,  and  such  culpable  negligence  has  been  the  proximate 
cause  of  leading,  and  has  led  the  other  to  act  by  mistake  upon  such 
belief  to  his  prejudice,  the  former  cannot  be  heard  afterwards,  as 
against  the  latter,  to  show  that  the  state  of  facts  referred  to  did  not 
exist.  The  following  cases  may  be  consulted  as  showing  what  conduct 
amounts  to  negligence  for  this  purpose:  Bank  of  Ireland  v.  Trustees  of 
Evans  Charities  (1855),  5  H.  L.  Cas.  389;  Swan  v.  North  British 
Australasian  Co.  (1863),  2  H.  &  C.  175,  32  L.  J.  Ex.  273,  10  Jur. 
(N.  S.)  102,  11  W.  R.  862;  Arnold  v.  Cheque  Bank  (1876),  1  C.  P.  D. 
578,  45  L.  J.  C.  P.  562,  34  L.  T.  729,  24  W.  R.  759  ;  Way  v.  Great 
Eastern  Railway  Co.  (1876),  1  Q.  B.  D.  692,  45  L.  J.  Q.  B.  874,  35 
L.  T.  253 ;  Johnson  v.  Credit  Lyonnais  (1877),  3  C.  P.  D.  32,  47  L.  J.  C.  P. 
241,  37  L.  T.  657,  26  W.  R.  195 ;  Baxendale  v.  Bennett  (G.  A.  1878), 
3  Q.  B.  D.  525,  47  L.  J.  C.  P.  624, 26  W.  R.  899,  4  R.  C.  637;  Coventry 
v.  Great  Eastern  Railway  Co.  (C.  A.  1883),  11  Q.  B.  D.  776,  52  L.  J.  Q. 
B.  694;  Seton  v.  Lafone  (C.  A.  1887),  19  Q.  B.  D.  68,  56  L.  J.  Q.  B. 
415,  57  L.  T.  547,  34  W.  R.  749;  If  all  v.  West  End  Advance  Co., 
(1883),  1  Cab.  &  El.  161;  Proctor  v.  Bennis  (C.  A.  1887),  36  Ch.  D. 
740,  57  L.  J.  Ch.  11,  57  L.  T.  662,  36  W.  R.  456;  Merchants  of  the 
Staple  of  England  v.  Bank  of  England  (C.  A.  1887),  7  R.  C.  334; 
Ogilrie  v.  West  Australian,  &c.  Corpoi%ation  (P.  C.  1896),  1896,  A.  C. 
257,  65  L.  J.  P.  C.  46. 

A  special  rule  in  the  nature  of  an  estoppel  relating  to  Bills  of 
Exchange,  and  expressly  defined  by  the  Bills  of  Exchange  Act,  1882, 
will  be  found  illustrated  by  the  case  of  Bank  of  England  v. 
Vagliano  above  set  forth  as  No.  9  of  "  Banker,"  3  R.  C.  695. 

AMERICAN  NOTES. 

Mr.  Bigelow  in  his  work  on  Estoppel,  chapter  19,  treats  this  topic  with 
mastery,  and  cites  both  principal  cases  very  extensively,  observing :  "  The  doc- 
trine of  Pickard  v.  Sears  had  been  declared  and  enforced  several  years  earlier 
in  America,"  citing  Stephens  v.  Baird,  9  Cowen  (N.  Y.),  274;  Welland  Canal 
Co.  v.  Hathaway,  8  Wendell  (N.  Y.),  480  ;  24  Am.  Dec.  51.  The  doctrine  has 
been  uniformly  applied  in  an  enormous  number  of  cases,  and  in  almost  every 
conceivable  variety  of  circumstances,  embracing  the  precise  doctrines  of  the 
Rule.  To  this  may  be  cited  Dezell  v.  Odell,  3  Hill  (N.  Y.),  215;  38  Am.  Dec. 
628,  a  leading  and  celebrated  case,  in  which  Bronson,  J.,  in  his  dissenting 
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opinion  correctly  stated  the  essentials  of  the;*  doctrine,  as  an  inconsistent 
admission,  action  upon  it,  and  consequent  injury.""*, "  . 

Striking  examples  of  the  doctrine  are  the  follGwtngV  directing  another  to 
sign  a  deed  in  his  name  and  presence,  and  inducing  othgrs/bo  act  on  it :  Goodell 
v.  Bates,  14  Rhode  Island,  65.  Witnessing  a  deed  from  another  of  one's  own 
property :  Hale  v.  Skinner,  117  Massachusetts,  471 ;  Stevens^  Dennett,  51  New 
Hampshire,  32  L  A  sheriff  inducing  a  sale  of  property  by  the  declaration 
that  there  are  no  liens  on  it,  when  he  has  an  execution  binding ~it*:.*t^/. v. 
Denton,  71  North  Carolina,  341 ;  17  Am.  Rep.  8.  Selling  property  as-Giie'B 
own:  Worthamv.  Gurley,  75  Alabama,  356?  Keyesv.  Scanlan,  63  Wisconsin, 
345.  Investing  another  with  apparent  legal  title :  Velsian  v.  Lewis,  15  Oregon, 
539;  3  Am.  St.  Rep.  184;  Alabama  G.  S.  R.  Co  v.  South  &  N.  A.  R.  Co.,  84 
Alabama,  570  ;  5  Am.  St.  Rep.  401.  Treating  a  statute  as  valid  and  collecting 
taxes  under  it,  estopped  afterwards  to  treat  it  as  invalid :  Philadelphia  v.  Ridge 
Avenue  Ry,  Co.9 142  Penn.  St.  484 ;  24  Am.  St.  Rep.  512.  Representations  to  a 
mercantile  agency :  Stevens  v.  Ludlum,  46  Minnesota,  160 ;  24  Am.  St.  Rep.  210. 
Payee  indorsing  a  note  before  signature,  and  delivering  it  to  maker  to  sign  and 
procure  money  for  joint  benefit,  estopped  to  deny  maker's  authority  to  sign  in 
name  of  a  partnership  of  which  he  is  a  member :  Montgomery  v.  Crossthwait, 
90  Alabama,  553 ;  24  Am.  St.  Rep.  832.  Signer  of  petition  for  road  improve- 
ment, seeing  work  done  under  it,  and  knowing  petition  is  insufficient  in  law, 
estopped  to  resist  tax  for  work :  Stewart  v.  Board  of  Commissioners,  45  Kansas, 
708;  23  Am.  St.  Rep.  746.  Warehouseman  collecting  tax  on  goods  intrusted 
to  him,  estopped  from  pleading  invalidity  of  tax :  Board  of  Trustees  v.  Serrelt, 
31  Louisiana  Annual,  719;  33  Am.  Rep.  229.  Petitioner  for  change  of  street 
grade  estopped  as  to  regularity  of  proceedings :  Cross  v.  City  of  Kansas,  90 
Missouri,  13;  59  Am.  Rep.  1  (but  contra:  Petition  of  Sharp,  56  New  York, 
257 ;  15  Am.  Rep.  415).  Standing  by  and  suffering  another  to  purchase  one's 
title :  Guffey  v.  O'Reilley,  88  Missouri,  418 ;  57  Am.  Rep.  424,  and  cases  in 
notes,  429.  Even  when  administrator :  Lindsay  v.  Cooper,  94  Alabama,  170 ; 
16  Lawyers'  Rep.  Annotated,  813.  Owner  of  land  sold  for  taxes,  accepting 
part  of  proceeds,  estopped  to  question  regularity :  Clyburn  v.  McLaughlin, 
106  Missouri,  521 ;  27  Am.  St.  Rep.  369.  Mortgagor  accepting  proceeds  of 
mortgage  sale  estopped  to  deny  its  regularity:  Brewer  v.  Nash,  16  Rhode 
Island,  458.  Township  estopped  to  deny  regularity  of  its  proceedings  in 
issuing  authorized  railroad  aid  bonds ;  Hutchinson,  frc.  R.  Co.  v.  Board  of  Com- 
missioners, 48  Kansas,  70 ;  30  Am.  St.  Rep.  273.  Shipper  of  goods,  getting  low 
rates  of  freight  by  reason  of  low  valuation,  estopped  from  recovering  a  higher 
value  in  case  of  loss ;  Zouch  v.  Chesapeake,  $c.  R.  Co.  36  West  Virginia,  524 ;  17 
Lawyers'  Rep.  Annotated,  116.  A  bank,  compromising  in  a  foreign  country 
with  one  who  has  stolen  its  moneys,  and  in  order  to  procure  such  settlement 
inducing  a  third  party  to  buy  from  a  draft  which  he  has  purchased  with  those 
moneys,  estopped  to  deny  his  ownership:  Capital  City  Bank  v.  Paunt,  134 
New  York,  527;  18  Lawyers'  Rep.  Annotated,  240.  An  officer  of  a  corpora- 
tion, applied  to  for  information  as  to  its  standing,  and  asserting  that  its 
property  is  unincumbered,  may  not  afterward  set  up  mortgages  which  he 
then  held,  to  the  injury  of  that  person ;  Baker  v.  Seavey,  163  Massachusetts, 
522;  47  Am.  St.  Rep.  475. 
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Silence  when  it  is  the  duty\bf.  the  party  to  speak  is  equivalent  to  conceal- 
ment :  Wheeler  v.  New  P\l}uitroad,  115  United  States,  29 ;  Niven  v.  Belknap, 
2  Johnson  (N.  Y.),  5.7.3;  l&twldard  v.  Lemmond,  48  Georgia,  100 ;  Markland  Co. 
v.  Kimmel,  87  In^anz&  560 ;  Jeneson  v.  Jeneson,  66  Illinois,  259 ;  Griffin  v. 
Nichols,  51  Mi&liigitai  575 ;  Cody  v.  Owen,  34  Vermont,  598 ;  Leather  Manuf. 
Bank  v.*Morguj&il7  United  States,  96.  As  where  a  mortgagee  stands  by 
and  suffers^  the  auctioneer  on  the  foreclosure  sale  incorrectly  to  state,  with- 
out^cbp^aoliction,  that  the  land  is  unincumbered.  Markham  v.  O'Connor,  52 
Seo/gia,  183;  21  Am.  Rep.  249.  So  where  the  owner  of  land  sees  another 
'making  improvements  on  it  in  good  faith,  and  does  not  warn  him.  A  nderson 
v.  Hubble,  93  Indiana,  570;  47  Am.  Rep.  394;  Bradley  v.  Luce,  99  Illinois, 
234 ;  Wendell  v.  Van  Rensselaer,  1  Johnson  Chancery  (N.  Y.),  344 ;  Chapman 
v.  Chapman,  59  Penn.  St.  214 ;  Atlanta  v.  Gate  City  Gas  Light  Co.  71  Georgia, 
106 ;  Strosser  v.  Fort  Wayne,  100  Indiana,  443 ;  State  v.  Wertzel,  62  Wisconsin, 
184;  Gibson  v.  Herriott,  55  Arkansas,  85;  29  Am.  St.  Rep.  17;  Lindsay  v. 
Cooper,  94  Alabama,  170;  33  Am.  St  Rep.  105;  Katz  v.  Bedford,  77  Califor- 
nia, 319 ;  1  Lawyers'  Rep.  Annotated,  826.  In  Ruckelshaus  v.  Borcherling, 
Court  of  Chancery  of  New  Jersey  (34  Atl.  R.  977),  a  tenant  by  the  curtesy, 
having  let  to  a  tenant  a  store  which  his  deceased  wife  had  owned,  died  during 
the  term.  At  his  death  there  was  found  a  recorded  deed  of  said  store,  pur- 
porting to  have  been  made  to  him  by  the  heiress  at  law  of  his  wife,  of  which 
deed  the  lessee  of  the  store  was  informed,  and  thereupon  paid  his  rent  to  the 
agent  of  the  heirs  of  the  lessor,  who  distributed  it  to  the  numerous  heirs, 
who  were  living  in  different  parts  of  the  United  States.  After  the  death  of 
the  lessor,  the  heiress  at  law  was  apprised  of  the  existence  of  the  deed  pur- 
porting to  have  been  made  by  her,  but  failed  to  inform  the  lessee  that  she 
repudiated  the  deed  and  claimed  to  be  the  owner  of  the  store.  Sixteen 
months  after  the  lessor's  death  she  began  an  action  of  ejectment  against  the 
lessee,  claiming  that  the  said  deed  was  a  nullity,  and  she  recovered  judgment. 
Held,  that  the  heiress  will  be  restrained  from  compelling  a  repayment  of  the 
rent  due  from  the  time  of  the  lessor's  death  to  the  time  of  beginning  the  ac- 
tion for  ejectment,  on  the  ground  that  she  had  estopped  herself  by  her  silence, 
when  she  should,  under  the  circumstances,  have  warned  the  tenant  of  the 
invalidity  of  the  deed.  So  in  the  very  common  case  of  an  insurance  company 
retaining  proofs  of  loss  without  objection  :  Blake  v.  Exchange  Af.  Ins.  Co.  12 
Gray  (Mass.),  265 ;  or  treating  the  policy  as  in  force  after  a  cause  of  forfeit- 
ure has  arisen  :  Vos  v.  Robinson,  9  Johnson  (N.  Y.),  192  (see  a  great  number 
of  instances  of  this  kind  in  Browne  on  Parol  Evidence,  pp.  106-115).  But 
the  duty  to  speak  must  exist,  as  well  as  the  opportunity :  Viele  v.  Judson,  82 
New  York,  32 ;  and  the  duty  is  not  imposed  by  knowledge  of  an  unauthor- 
ized offer  of  a  reward:  Hugill  v.  Kinney,  9  Oregon,  250,  42  Am.  Rep.  801; 
or  by  seeing  an  opposite  mill  owner  on  a  stream  building  a  race  in  violation 
of  one's  natural  right  in  the  water:  New  York  Rubber  Co  v.  Rothery,  107  New 
York,  310;  1  Am.  St.  Rep.  822;  or  by  failing  to  protest  against  the  unlawful 
use  of  a  foreign  firm  name :  Knoedler  v.  Glaenzer,  55  Federal  Reporter,  895 ; 
20  Lawyers*  Rep.  Annotated,  733. 

Ordinarily  there  must  have  been  an  intent  that  the  conduct  should  be 
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acted  upon :  Midler  v.  Pondir,  55  New  York,  S25 ;  Planters'  Lis.  Co.  v.  Selma 
Bank,  63  Alabama,  585;  Fatccelt  v.  New  Haven  Organ  Co.,  47  Connecticut,  224; 
AUum  v.  Perry,  68  Maine,  232 ;  Robb  v.  Shephard,  50  Michigan,  189 ;  Zuchtmann 
v.  Roberts,  109  Massachusetts,  53 ;  Mc Adam's  Exec'rs  v.  Hawes,  9  Bush  (Ken- 
tucky), 15;  Parker  v.  Moore,  59  New  Hampshire,  454;  Durant  v.  Pratt,  55 
Vermont,  270;  Askins  v.  Coe,  12  Lea  (Tennessee),  672;  7  Am.  &  Eng.  Ency. 
of  Law,  p.  16,  citing  Freeman  v.  Cooke. 

And  so  generally  there  can  be  no  estoppel  in  ignorance  of  the  facts.  Wheo> 
ton  v.  North  British,  frc.  Ins.  Co.  76  California,  415;  9  Am.  St.  Rep.  216. 

But  negligence  amounting  to  a  breach  of  duty  supplies  the  place  of  intent. 
Griffith  v.  Wright,  6  Colorado,  248 ;  Greene  v.  Smith,  57  Vermont,  268 ;  Pence 
v.  Arbuckle,  22  Minnesota,  417 ;  Hardy  v.  Chesapeake  Bank,  51  Maryland,  562; 
Manufacturers'  Bank  v.  Hazard,  30  New  York,  226;  Horn  v.  Colef  51  New 
Hampshire,  287 ;  Kingman  v.  Graham,  51  Wisconsin,  232 ;  Brant  v.  Virginia 
Coal  Co.,  93  United  States,  326 ;  Bridenbaugh  v.  King,  42  Ohio  State,  410  (where 
holder  of  a  State  certificate  for  land  neglected  for  forty-three  years  to  perfect 
his  title) ;  Weinstein  v.  Nat.  Bank  of  Jefferson,  69  Texas,  88 ;  5  Am.  St.  Rep.  23. 
"  It  is  not  necessary  to  an  equitable  estoppel  that  the  party  should  design  to 
mislead.  If  his  act  was  calculated  to  mislead,  and  actually  has  misled  another 
acting  upon  it  in  good  faith,  and  exercising  reasonable  care  and  diligence, 
under  all  the  circumstances  that  is  enough."  Manufacturers'  Bank  v.  Hazard, 
supra.  "  There  are  undoubtedly  cases  where  a  party  may  be  concluded  from 
asserting  his  original  rights  to  property  in  consequence  of  his  acts  or  conduct, 
in  which  the  presence  of  fraud,  actual  or  constructive,  is  wanting ;  as  where 
one  of  two  innocent  parties  must  suffer  from  the  negligence  of  another,  he 
by  whose  agency  the  negligence  was  occasioned  will  be  held  to  bear  the  loss." 
Brant  v.  Virginia  Coal  Sf  I.  Co.  supra. 

But  the  party  claiming  the  estoppel  must  not  himself  have  been  negligent. 
44  Where  the  condition  of  the  title  is  known  to  both  parties,  or  both  have  the 
same  means  of  ascertaining  the  truth,  there  can  be  no  estoppel."  Brant 
v.  Virginia  Coal  I.  Co.,  supra:  Knouff  v.  Thompson,  16  Penn.  State,  361; 
Brinckerhoff  v.  Lansing,  4  Johnson  Chancery  (N.  Y.),  65;  8  Am.  Dec.  538. 
He  must  show  good  faith  and  diligence  to  learn  the  truth.  Morgan  v.  Farrel, 
58  Connecticut,  413;  18  Am.  St.  Rep.  282. 

One  may  be  estopped  by  investing  another  with  apparent  legal  title, 
although  induced  thereto  by  fraud.  Moore  v.  Moore,  112  Indiana,  149 ;  2 
Am.  St.  Rep.  170. 

Falsity,  concealment,  or  design  to  mislead  is  not  essential  when  the  act 
was  voluntary  and  calculated  to  mislead.  Trustees  v.  Smith,  118  New  York, 
634  ;  7  Lawyers'  Rep.  Annotated,  755;  Steoens  v.  Ludlum,  46  Minnesota,  160; 
13  Lawyers'  Rep.  Annotated,  270. 

The  other  party  must  have  acted  upon  the  act  or  conduct.  Daniels  v.  Eq. 
Ins.  Co.,  48  Connecticut,  105 ;  Earl  v.  Stevens,  57  Vermont,  474 ;  Butchers' 
Ass'n.  v.  Boston,  139  Massachusetts,  290 ;  Andrews  v.  A2tna  L.  Ins.  Co.,  85  New 
York,  334;  Burke  v.  Adams,  80  Missouri,  504;  Powell  v.  Rogers,  105  Illinois, 
318;  Palmer  v.  Meiners,  17  Kansas,  478;  Graves  v.  Blondell,  70  Maine,  190; 
Sulphine  v.  Dunbar,  55  Mississippi,  255 ;  Potter  v.  Brown,  50  Michigan,  436 ; 
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McAbe  v.  Thompson,  27  Minnesota,  134;  Lawrence  v.  Towle,  59  New  Hamp- 
shire, 28 ;  Woodruff  v.  Lounsberry,  40  New  Jersey  Equity,  545 ;  Asking  v.  Coe, 
12  Lea  (Tennessee),  672  ;  Grigsby  v.  Caruth,  57  Texas,  259 ;  Berwind  v.  SchuUz, 
28  Federal  Reporter,  110. 

In  Bynum  v.  Preston,  69  Texas,  287 ;  5  Am.  St.  Rep,  49,  it  was  held  that 
the  essential  elements  of  estoppel  are :  "1.  A  false  representation  or  conceal- 
ment of  material  facts ;  2.  The  representation  must  have  been  made  with  a 
knowledge  of  the  facts ;  3.  The  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter ;  4.  It  must  have  been  made  with  the  in- 
tention that  the  other  party  should  act  upon  it ;  5.  The  other  party  must  have 
been  induced  to  act  upon  it."  Or  acts,  conduct,  or  declarations  of  a  person, 
by  which  he  designedly  induces  another  to  alter  his  position  injuriously  to 
himself:  Rorer  Iron  Co.  v.  Trout,  83  Virginia,  397;  5  Amr  St.  Rep.  285;  but 
it  must  be  executed  and  not  merely  executory,  ibid.  Or  whenever  an  act  is 
done  or  statement  made  by  a  party  which  cannot  be  contradicted  without 
fraud  on  his  part  and  injury  to  others :  Humphreys  v.  Finch,  97  North  Carolina, 
303 ;  2  Am.  St.  Rep.  293.  See  Blodgett  v.  Perry,  97  Missouri,  263 ;  10  Am.  St. 
Rep.  307 ;  Wheaton  v.  North  British,  grc.  Ins.  Co.  (supra). 

Both  principal  cases  are  cited  in  3  Willard  on  Real  Property,  pp.  82,  85-89  ; 
and  Pickard  v.  Srars  is  cited  in  2  Pingrey  on  Real  Property,  p.  1228. 

No.  10.  —  STONARD  v.  DUNKIN. 
(1810.) 

No.  11.  —  HENDERSON  v.  WILLIAMS, 
(c.  a.  1894.) 

RULE. 

A  warehouseman  may  be  estopped  by  his  delivery  order 
stating  that  he  holds  certain  goods  to  the  order  of  A. :  — 

(a)  As  against  A.  where  the  transaction  implies  a  repre- 

sentation by  the  warehouseman  that  the  person 
transferring  the  goods  to  A.  had  a  right  so  to 
transfer  them,  and  A.  has  altered  his  position  in 
consequence. 

(b)  As  against  a  third  person  who  has  in  the  usual  course 

of  business  acted  upon  the  representation  that  the 
goods  are  at  the  disposal  of  A. 
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Stonard  v.  Dunkin. 

2  Camp.  .344-345.    (11  R.  R.  724.) 

Warehouseman.  —  Estoppel* 

A  warehouseman  who,  on  receiving  an  order  from  the  seller  of  malt  to  [344] 
hold  it  on  account  of  the  purchaser,  gives  a  written  acknowledgment 
that  he  so  holds  it,  cannot  set  up  as  a  defence  for  not  delivering  it  to  the  pur- 
chaser, that  by  the  usage  of  trade  the  property  in  malt  sold  is  not  transferred  till 
it  is  remeasured,  and  that  before  the  malt  in  question  was  remeasured,  the  seller 
became  bankrupt. 

Trover  for  malt,  —  the  question  being,  whether  the  plaintiff  or 
the  assignees  of  one  Knight  were  entitled  to  it 

The  plaintiff  gave  in  evidence  an  order  from  Knight  to  the 
defendants,  who  are  warehousemen,  to  hold  the  malt  on  the 
plaintiff's  account,  a  written  acknowledgment  from  the 
defendants  that  they  held  *  it  on  the  plaintiff's  account;  [*345] 
and  that  he  had  advanced  £7,500  to  Knight,  for  which  the 
malt  was  to  be  a  security. 

Garrow  for  the  defendants  contended  that  the  malt,  notwith- 
standing, passed  under  the  commission  to  Knight's  assignees,  as 
from  the  universal  usage  and  consent  of  the  trade  (which  he 
undertook  to  prove)  remeasuring  was  necessary  to  a  transfer  of 
property  in  articles  of  this  nature,  and  the  bankruptcy  intervened 
before  the  malt  in  question  was  remeasured. 

Lord  Ellenborough.  Whatever  the  rule  may  be  between 
buyer  and  seller,  it  is  clear  the  defendants  cannot  say  to  the 
plaintiff,  a  the  malt  is  not  yours, "  after  acknowledging  to  hold  it 
on  his  account.  By  so  doing,  they  attorned  to  him  ;  and  I  should 
entirely  overset  the  security  of  mercantile  dealings,  were  I  now 
to  suffer  them  to  contest  his  title. 

Verdict  for  the  plaintiff. 
Henderson  v.  Williams. 

1895,  1  Q.  B.  521-535  (s.  c.  64  L.  J.  Q.  B.  308 ;  72  L.  T.  98 ;  43  W.  R.  274). 

Bailor  and  Bailee.  —  Warehouseman.  — Estoppel.  [521] 

The  owner  of  goods  lying  at  a  warehouse  was  induced  by  the  fraud  of  F.  to 
instruct  the  warehouseman  to  transfer  the  goods  to  the  order  of  F.,  and  the 
goods  were  accordingly  placed  at  F.'s  disposal.  F.  then  sold  the  goods  to  an 
innocent  purchaser,  who,  before  paying  the  price,  obtained  a  statement  from  the 
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warehouseman  that  he  held  the  goods  at  the  purchaser's  order.  On  the  dis- 
covery of  F.'b  fraud,  the  warehouseman  refused  to  deliver  the  goods  to  the  pur- 
chaser.   In  an  action  by  the  purchaser  against  the  warehouseman :  — 

Held,  that  the  warehouseman,  having  attorned  to  the  purchaser,  was 
estopped  from  impeaching  his  title,  that  the  refusal  to  deliver  was  a  conversion, 
and  that  the  measure  of  damages  was  the  market  value  of  the  goods  at  the  date 
of  the  refusal. 

Per  Lord  Halsbury  :  The  true  owner,  having  enabled  F.  to  hold  himself 
out  as  the  owner,  could  not  set  up  his  title  against  that  of  the  purchaser :  per 
Lindley,  L.  J.,  it  should  be  so  held  on  principle,  but  quaere  whether  the  facts 
were  distinguishable  from  those  of  Kingsford  v.  Merry  (1  H.  &  N.  503.) 

Kingsford  v.  Merry  (1  H.  &  N.  503),  AUenborough  v.  London  and  St. 
Katharine's  Dock  Co.  (3  C.  P.  D.  450),  and  Biddle  v.  Bond  (6  B.  &  S.  225) 
discussed. 

In  this  case  appeals  were  brought  by  the  plaintiffs  and  the 
defendant  against  a  judgment  of  Cave,  J.,  without  a  jury.  The 
action  was  for  damages  for  the  wrongful  detention  or  conversion 
of  150  bags  of  sugar.  The  defendant  by  his  defence  denied  that 
the  sugar  was  the  property  of  the  plaintiffs.  The  facts  were  as 
follows.  The  plaintiffs  were  sugar  merchants  of  Hull.  The 
defendant  was  a  warehouseman,  carrying  on  business  at  Hull  and 
Goole.  On  June  3,  1894^  one  Fletcher,  by  pretending  that  he 
was  Robinson,  negotiated  a  purchase  of  150  bags  R  A.  V.  sugar 
from  Messrs.  Grey  &  Co.,  sugar  merchants  of  Liverpool,  they 
believing  that  they  were  dealing  with  Robinson,  a  well-known 
customer  of  theirs,  through  Fletcher,  as  his  agent.  On  June  6 
Grey  &  Co.  sent  to  the  defendant,  who  then  held  the  150  bags  of 
sugar  in  a  warehouse  at  Goole,  the  following  telegram :  "  Transfer 
to  order  of  Fletcher,  Leeds,  150  R  A.  V."    The  defendant 

replied  on  the  same  day  by  a  letter,  in  which,  after 
[*  522]  *  referring  to  some  other  sugar,  he  proceeded :  K  I  have 

your  telegram  to  transfer  the  balance  (150  bags)  to  Mr. 
W.  Fletcher,  of  Leeds,  at  whose  disposal  I  have  placed  the  sugar. 
Please  note. * 

On  the  same  day,  and  before  the  receipt  of  this  letter,  Grey  & 
Co.  wrote  to  the  defendant,  with  reference  to  these  150  bags  of 
sugar,  as  follows :  "  Please  hold  these  to  the  order  of  Mr.  W. 
Fletcher,  Leeds,  and  accept  his  instructions  for  delivery.  Freight 
and  landing  charges  to  our  account*  Fletcher,  having  com- 
mitted this  fraud  upon  Grey  &  Co.,  then  negotiated  with  the 
plaintiffs  to  sell  the  sugar  to  them,  together  with  some  other 
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sugar  which  was  in  the  defendant's  warehouse,  for  cash.  At  this 
time  Fletcher  was  indebted  to  the  plaintiffs  in  the  sum  of  £131, 
for  which  he  had  given  a  cheque  which  had  been  dishonoured ;  and, 
as  Fletcher  required  to  be  paid  for  the  sugar  in  cash,  the  plain- 
tiffs, before  concluding  any  contract  with  him,  sent  down  to  the 
defendant  to  ascertain  if  the  sugar  proposed  to  be  sold  to  them  by 
Fletcher  was  in  his  warehouse  to  Fletcher's  order.  The  defen- 
dant sent  back  to  the  plaintiffs  the  following  document,  signed  by 
him :  "  Memorandum.  J.  L.  Williams  to  Messrs.  Henderson  & 
Co.,  Hull.  June  7,  1894.  R.  A.  V.  150  bags  of  sugar.  G.  E. 
36  bags  of  sugar.  Star  50  bags  of  sugar,  lying  at  Goole.  I  hold 
the  above  on  account  of  W.  W.  Fletcher,  Leeds,  and  will  deliver 
same  to  your  order  on  receipt  of  his  transfer  in  your  favour.  *  The 
plaintiffs  were  not  satisfied  with  this  document,  and  again  com- 
municated with  the  defendant,  who  then  wrote  across  the  above- 
mentioned  memorandum  as  follows :  *  I  hold  the  within  at  your 
order  and  disposal."  Thereupon  the  plaintiffs  purchased  the 
sugar  mentioned  in  the  memorandum  from  Fletcher  at  the  price 
of  £301  7s.  5d. 

The  plaintiffs  deducted  from  the  price  of  the  sugar  the  sum  of 
£131  16s.  for  returned  cheque  and  expenses,  and  also  a  further 
small  sum  of  £1  15s.  6d.  (as  to  which  no  question  arose),  in 
respect  of  some  previous  transaction,  and  handed  to  Fletcher  a 
cheque  for  the  balance,  £167  15s.  11c?.,  which  he  cashed  in  due 
course.  Grey  &  Co.  having  discovered  Fletcher's  fraud  upon 
them,  induced  the  defendant  to  detain  the  150  bags,  and  indemni- 
fied him  for  so  doing.  The  defendant  accordingly  refused  to 
deliver  these  150  bags  to  the  plaintiffs,  but  he  delivered 
to  them  *  the  36  and  the  50  bags  (which  were  of  the  [*  523] 
value  of  £100),  to  which  Grey  &  Co.  made  no  claim. 

Cave,  J. ,  held  that  the  defendant  could  not  set  up  the  title  of 
Grey  and  Co.  against  the  plaintiffs ;  but  with  regard  to  the  mea- 
sure of  damages,  he  held  that  the  plaintiffs  were  only  entitled  to 
the  money  which  they  had  in  their  pockets  before  the  sale  — 
namely,  £167  less  £100,  the  value  of  the  sugar  which  was  not  in 
dispute,  treating  Fletcher's  indebtedness  for  this  purpose  as  of  no 
value,  and  he  accordingly  gave  judgment  for  the  plaintiffs  for 
£67.  The  plaintiffs  appealed  against  the  latter  part  of  this  judg- 
ment, and  asked  for  judgment  for  the  market  value  of  the  goods., 
which  was  agreed  at  £216  12s.  6d. 
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The  defendant  appealed  against  the  whole  of  the  judgment 
Forbes,  Q.  C. ,  and  Lacey  Smith  (Scott  Fox  with  them),  for  the 

plaintiffs.    The  measure  of  damages  is  the  market  value  of  the 

goods  at  the  time  of  their  conversion. 
[They  were  stopped  ] 

Pickford,  Q.  C,  and  T.  Willes  Chitty,  for  the  defendant  The 
defendant  sets  up  the  title  of  Grey  &  Co.  as  a  defence  to  the 
action,  and  Attenborough  v.  London  and  St.  Katharine's  Dock  Co., 
3  C.  P.  D.  450,  shows  that  this  defence  is  open  to  him.  The 
substantial  question,  therefore,  is  whether  Grey  &  Co.  have  a 
good  title  as  against  the  plaintiffs.  It  is  submitted  that  they 
have.  The  property  in  the  goods  never  passed  out  of  Grey  &  Co. 
Fletcher  obtained  the  right  of  possession  by  a  fraud,  but  no  prop- 
erty passed  to  him ;  and  if  the  defendant  had  delivered  the  goods 
to  the  plaintiffs,  Grey  &  Co.  could  have  taken  them  out  of  their 
hands.  Cundy  v.  Lindsay,  3  App.  Cas.  459 ;  Higgons  v.  Burton, 
26  L.  J.  Ex.  342. 

Forbes,  Q.  C,  in  reply.  The  cases  cited  on  behalf  of  the 
defendants  are  distinguishable  from  the  present  on  two  grounds ; 
1.  Because  the  real  owner  of  the  goods  instructed  the  defendant 
to  hold  to  the  order  of  Fletcher,  and  those  instructions  were  acted 
on ;  2.  Because  the  defendant  attorned  to  the  plaintiffs '  title. 
Both  the  defendant  and  Grey  &  Co.  are  therefore  estopped  from 
denying  that  the  plaintiffs  are  the  true  owners.  Stonard  v. 
[*524]  *Dunkin,  2  Camp.  344  (11  R  R  724);  Hawesw.  Wat- 
son, 2  B.  &  C.  540  (26  R  R  448) ;  Gosling  v.  Birnie, 
7Bing.  339;  Knights  v.  Wiffen,  L.  R,  5  Q.  B.  660 ;  OUlettv.  Hill, 

2  C.  &  M.  530 ;  Burkinshaw  v.  Nicolls,  3  App.  Cas.  1004,  1026, 
48  L.  J.  Ch.  179 ;  In  re  Bahia  and  San  Francisco  By.  Co.,  L.  R 

3  Q.  B.  584,  37  L.  J.  Q.  B.  176;  Balkis  Consolidated  Co.  v. 
Tomkinson,  [1893]  A.  C.  396,  63  L.  J.  Q.  B.  134. 

Pickford,  Q.  C,  in  reply  upon  the  further  authorities,  con- 
tended that  they  were  inconsistent  with  Biddle  v.  Bond,  6  B.  & 
S.  225,  34  L.  J.  Q.  B.  137,  and  Kings/ord  v.  Merry,  1  H.  &  K 
503,  26  L.  J.  Ex.  83. 

[Lindley,  L.  J.,  referred  to  Bogers,  Sons  &  Co.  v.  Lambert  & 
Co.  (1891),  1  Q.  B.  318,  60  L.  J.  Q.  B.  187.]      Cur.  adv.  vult. 

Dec.  19.  Lord  Halsbury.  This  is  an  appeal  from  my  brother 
Cave's  judgment  in  an  action  in  which  the  plaintiff  sues  in  trover 
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a  warehouseman.  The  real  parties  to  the  transaction  which  gave 
rise  to  this  litigation  are  Grey  &  Co.  on  the  one  hand,  the  original 
owners  of  the  goods,  and  the  plaintiffs,  who  are  persons  entitled 
to  those  goods  by  a  transfer  made  to  them.  The  action  arises  out 
of  the  right  to  150  bags  of  sugar  which  belonged  to  Grey  &  Co. 
By  a  fraud  Grey  &  Co.  were  induced  to  send  a  telegram  to  Mr. 
Williams,  of  Goole,  directing  him  to  transfer  to  the  order  of 
Fletcher,  of  Leeds,  the  150  bags  of  sugar  now  in  question. 

[His  Lordship  then  referred  to  the  letter  of  June  6  from  Wil- 
liams to  Grey  &  Co. ,  acknowledging  the  receipt  of  the  telegram 
and  the  letter  from  Grey  &  Co.  to  Williams  of  the  same  date 
confirming  the  telegram.] 

Mr.  Williams  having  duly  carried  out  the  instructions  con- 
tained in  the  telegram  and  letter,  Mr.  Fletcher,  who  was  a  fraudu- 
lent person,  entered  into  negotiations  with  the  present  plaintiffs 
for  the  purpose  of  a  sale  of  the  sugar  to  them.  The  sale  was 
effected  and  the  transaction  concluded  in  a  manner  which  I  will 
describe  presently. 

I  pause  here  to  consider  what  was  at  this  time  the  rela- 
tive *  situation  of  the  parties.  Grey  &  Co.,  the  real  [*525] 
owners  of  the  goods,  had  placed  with  full  powers  of  dis- 
position these  sugars  in  the  name  of  Mr.  Fletcher.  If  the  ques- 
tion now  to  be  determined  was  whether  or  not  any  property 
passed  under  these  circumstances  to  Mr.  Fletcher,  I  should  say 
that,  inasmuch  as  Fletcher  was  only  the  designated  consignee  and 
not  a  person  purporting  to  enter  into  a  bargain  or  a  contract  at  all, 
no  such  property  would  pass  at  all ;  and  I  think  that  that  view 
would  be  in  accordance  with  the  decision  in  Kingsford  v.  Merry, 
1  H.  &  K  503,  with  respect  to  which  I  have  to  say  a  word  or  two 
presently.  But  that  is  not  the  position  in  which  I  regard  the 
transaction  so  far.  It  appears  to  me  that  quite  apart  from  any 
contract  which  might  be  affirmed  or  disaffirmed  afterwards,  the 
question  here  is  whether  the  true  owner  of  the  goods  has  so  in- 
vested the  person  dealing  with  them  with  the  indicia  of  property 
as  that  when  an  innocent  person  enters  into  a  negotiation  with  the 
person  to  whom  these  things  have  been  entrusted  with  the  indicia 
of  property  the  true  owner  of  the  goods  cannot  afterwards  com- 
plain that  there  was  no  authority  to  make  such  a  bargain.  I 
think  a  confusion  has  arisen  as  to  the  kind  of  inferences  to  be 
drawn  from  the  case  of  Kingsford  v.  Merry,  —  a  confusion  of  two 
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totally  different  things.  If  a  contract  is  induced  by  fraud,  that 
contract  may  be  affirmed  or  disaffirmed,  and,  until  it  is  dis- 
affirmed, any  person  dealing  on  the  faith  of  that  contract  is  pro- 
tected, because  until  it  is  disaffirmed  it  is  a  perfectly  good  contract 
I  think  it  was  made  out  before  us  that  here  there  was  no  contract 
at  all,  and  if  the  case  had  turned  upon  that  question  alone  I 
should  say  that  no  property  had  passed.  But  that  is  not  the  only 
question.  There  may  be  a  question  where,  although  no  property 
had  in  fact  passed,  yet  the  true  owner  has  allowed  another  person 
to  hold  himself  out  as  the  owner  in  such  a  way  as  to  make  an 
innocent  person  enter  into  a  contract,  which  contract  being  per- 
formed cannot  be  set  aside.  The  case  of  Kingsford  v.  Merry,  as 
to  which,  as  I  say,  a  considerable  amount  of  misapprehension  has 
existed  before  now,  was  a  case  in  which,  in  truth,  there  was 
neither  a  holding  out,  nor  was  there,  in  fact,  a  contract  What- 
ever the  true  facts  of  the  case  may  have  been,  the  Court  of 
[*  526]  *  Exchequer,  which  tried  the  case  in  the  first  instance,  was 
under  the  belief  that  the  question  before  the  Court  was 
whether  or  not  a  contract  obtained  by  fraud  until  disaffirmed 
was  capable  of  giving  a  good  title  to  an  innocent  holder  for  value ; 
and  upon  that  ground  the  case  in  the  Court  of  Exchequer  was 
decided.  It  is  within  my  own  knowledge  that  more  than  one 
member  of  the  Court  of  Exchequer  complained  that  after  they  had 
given  a  decision  upon  that  hypothesis  the  parties,  upon  the  case 
going  up  to  appeal,  agreed  to  a  statement  of  facts  which  did  not 
represent  the  facts  in  evidence  before  them.  The  matter  when 
fought  before  the  Court  of  Exchequer  was,  of  course,  upon  the 
facts  as  proved  at  the  trial.  The  question,  as  it  came  before  the 
Court  of  Exchequer  Chamber,  was  upon  a  statement  of  facts  in 
writing  agreed  upon  between  the  parties.  Now,  let  us  see  what 
was  the  ratio  decidendi  of  the  Court^  of  Exchequer  Chamber.  The 
Court  of  Exchequer  Chamber  said :  u  The  judgment  of  the  Court 
of  Exchequer  appears  to  have  been  founded  upon  the  assumption 
that  the  plaintiffs  would  have  been  warranted,  by  the  circum- 
stances stated  in  the  case,  in  treating  the  transaction  between 
them  and  Anderson  as  a  contract  of  sale  which  by  reason  of  the 
fraud  of  Anderson  they  might  disaffirm,  if  they  please,  or  affirm, 
and  proceed  as  for  goods  sold  and  delivered,  but  that  their  right  to 
disaffirm  was  subject  to  any  intermediate  right  which  a  bond  fide 
vendee  or  pawnee  from  Anderson  might  acquire.    We  are,  how- 
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ever,  of  opinion  that  upon  the  facts  stated  in  the  case,  the  plain- 
tiffs and  Anderson  never  did  stand  in  the  relation  of  vendor  or 
vendee  of  the  goods,  and  that  there  was  no  contract  between  them 
which  the  plaintiffs  might  either  affirm  or  disaffirm.  It  is  stated 
in  the  evidence  set  out  in  the  case,  that  the  plaintiff's  gave  the 
deliver}'  order  to  Anderson  and  dealt  with  him  as  they  did,  not  as 
purchasing  the  goods  from  them,  but  as  having  purchased  them 
from  Leask  as  falsely  represented  by  him,  giving  him  credit  as  a 
sub-contractor  by  purchase  from  the  contractor  with  them.  There 
was  no  privity  of  contract  between  them  and  Anderson,  and  it 
was  only  as  representing  himself,  as  claiming  under  Leask,  that 
they  gave  him  by  the  delivery  order  the  means  of  possessing  the 
goods.  Such  a  delivery,  under  the  circumstances  of  this 
case,  would  no  more  pass  the  property  in  the  *  goods,  than  [*  527] 
a  delivery  to  an  agent  or  servant  of  Leask  would  pass  the 
property  to  such  agent  or  servant  But  upon  the  facts  it  appears 
that  Anderson  had  no  authority  from  Leask  to  receive,  but  only  to 
inspect  the  goods,  and  that  Anderson  obtained  the  transfer  to 
himself  without  authority  and  by  false  pretences,  and  mere  pos- 
session with  no  further  indicia  of  title  than  a  delivery  order  is 
not  sufficient  to  entitle  a  bond  fide  pawnee  of  the  person  fraudu- 
lently obtaining  possession  from  the  true  owner  to  resist  the  claim 
of  the  latter  in  an  action  of  trover.  * 

It  is  manifest  that  if  these  were  the  facts  which  the  Court  of 
Exchequer  Chamber  assumed  as  the  basis  of  their  judgment,  no 
relation  between  these  parties  existed  at  all,  any  more  than  in  the 
case  of  a  person  who  might  have  stolen  a  delivery  order  and  pre- 
sented it  at  the  proper  office.  But  it  is  remarkable  to  observe 
that  in  giving  that  judgment,  and  upon  the  argument  in  that 
case,  it  is  expressly  distinguished  from  those  cases  in  which  a 
person  has  given  the  indicia  of  title  to  another  so  as  to  enable 
him  to  pass  as  the  true  owner ;  and  a  long  line  of  authorities,  of 
which  I  have  only  selected  two,  establishes  conclusively  that 
where  that  is  the  case  it  is  no  longer  a  question  of  affirming  or  dis- 
affirming any  contract  between  the  owner  of  the  goods,  but  a  ques- 
tion whether  the  owner  of  the  goods  has  by  his  conduct  allowed 
the  person  who  lias  either  cheated  him  or  to  whom  he  has  intrusted 
goods  to  hold  himself  out  as  the  owner  so  as  to  give  a  good  title 
to  a  bond  fide  purchaser  for  value.  In  Williams  v.  Barton,  3 
Bing.  139  (24  R.  R  448),  Best,  C.  J.,  after  dealing  with  the 
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facts  of  that  case,  which  are  not  material  to  my  purpose,  and  after 
speaking  of  the  power  of  obtaining  a  good  title  in  market  overt, 
says :  "  This  exception  in  our  law  proves  that  if  a  person  acquires 
the  possession  of  property"  in  any  mode,  other  than  that  of  sale  in 
market  overt,  he  cannot  keep  it  against  the  owner;  it  proves  at 
the  same  time,  that,  as  commerce  is  now  carried  on,  the  purchaser 
or  pawnee  should  have  the  same  protection  against  him  who  per- 
mits another  to  deal  with  his  property,  as  if  it  were  his  own. " 
And  again,  in  Dyer  v.  Pearson,  3  B.  &  C.  38  (27  R  R  286), 
Abbott,  C.  J. ,  says,  referring  to  the  case  before  him :  "  We  all 
think  that  there  ought  to  be  a  new  trial  in  this  case.  The 
[*  528]  question  which  I  left  *  to  the  consideration  of  the  jury 
does  not  appear  to  me  to  have  embraced  the  whole  case. 
The  general  rule  of  the  law  of  England  is,  that  a  man  who  has  no 
authority  to  sell,  cannot,  by  making  a  sale,  transfer  the  property 
to  another.  There  is  one  exception  to  that  rule,  namely,  the 
case  of  sales  in  market  overt.  This  was  not  a  sale  in  market 
overt,  and  therefore  does  not  fall  within  the  exception.  Now  this 
being  the  rule  of  law,  I  ought  either  to  have  told  the  jury,  that 
even  if  there  was  an  unsuspicious  purchase  by  the  defendants,  yet 
as  Smith  had  no  authority  to  sell,  they  should  find  their  verdict 
for  the  plaintiffs;  or  I  should  have  left  it  to  the  jury  to  say, 
whether  the  plaintiffs  had  by  their  own  conduct  enabled  Smith 
to  hold  himself  forth  to  the  world  as  having  not  the  possession 
only,  but  the  property;  for  if  the  real  owner  of  goods  suffer 
another  to  have  possession  of  his  property,  and  of  those  docu- 
ments which  are  the  indicia  of  property,  then,  perhaps,  a  sale  by 
such  a  person  would  bind  the  true  owner. " 

Now,  I  have  thought  it  right  to  deal  here  as  if  the  only  parties 
to  this  question  were  the  true  owner  of  the  goods  and  the  pur- 
chaser for  value.  The  question,  of  course,  arises  here  in  a  dif- 
ferent form,  although  perhaps  only  circuitously.  Here  the 
warehouse- keeper  has  been  induced  to  attorn  to  the  ownership  of 
the  fraudulent  person  Fletcher,  and  in  that  character  to  transfer 
to  Fletcher  and  to  Fletcher's  order  the  property  intrusted  to  his 
charge ;  and  I  am  of  opinion  that  it  would  be  impossible  for  him 
to  resist  an  action  by  the  person  to  whose  title  he  has  attorned  if 
no  other  question  existed  in  the  case. 

This  is  an  action  in  which  it  is  admitted  that  the  warehouse- 
keeper  is  acting  under  the  indemnity  of  Grey  &  Co.,  and  I  have 
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thought  it  right  to  trace  the  question  up  to  its  source,  and  to  treat 
Grey  &  Co.,  the  true  owners,  as  the  persons  who  are  the  practical 
defendants  in  this  case.  Treating  Grey  &  Go.  as  the  defendants 
in  this  case,  I  am  of  opinion  that  upon  these  facts  they  have  no 
answer.  The  real  truth  is  that  Grey  &  Co.  are  the  persons  who 
have  permitted  this  fraud  to  be  committed,  by  intrusting  the 
goods  to  the  order  and  disposition  of  Fletcher ;  and  apart  from  the 
authorities  to  which  I  have  already  referred,  I  think  that 
it  is  not  undesirable  to  refer  to  an  American  *  authority,  [*  529] 
which,  I  observe,  was  quoted  in  the  case  of  Kingsford  v. 
Merry,  Root  v.  French,  13  Wend.  570,  and  see  Kent's  Comm.  ii. 
514,  in  which,  in  the  Supreme  Court  of  New  York,  Savage,  C.  J. , 
makes  observations  which  seem  to  me  to  be  well  worthy  of  con- 
sideration. Speaking  of  a  bond  fide  purchaser  who  has  purchased 
property  from  a  fraudulent  vendee  and  given  value  for  it,  he  says : 
"  He  is  protected  in  doing  so  upon  the  principle  just  stated,  that 
when  one  of  two  innocent  persons  must  suffer  from  the  fraud  of  a 
third,  he  shall  suffer,  who,  by  his  indiscretion,  has  enabled  such 
third  person  to  commit  the  fraud.  A  contrary  principle  would 
endanger  the  security  of  commercial  transactions,  and  destroy 
that  confidence  upon  which  what  is  called  the  usual  course  of 
trade  materially  rests." 

It  appears  to  me,  therefore,  that  when  once  the  correspondence 
is  looked  at  upon  which  these  goods  were  committed  to  Fletcher, 
to  his  order  and  disposition,  and  Fletcher  was  invested  with  a 
full  power  of  disposition,  it  is  impossible  to  argue  that  this  was 
not  a  holding  out,  by  the  true  owner  of  the  goods,  of  Fletcher  as 
capable  of  giving  a  good  title.  It  is  admitted  that  the  present 
plaintiffs  dealt  bond  fide  with  the  person  who  was  thus  in  the 
complete  dominion  of  the  property  in  question,  and  was,  under 
these  circumstances,  and  from  this  correspondence,  held  out  by 
the  true  owners  of  the  goods  as  the  owner,  and  with  whom,  there- 
fore, any  contract  made  innocently  by  a  bond  fide  purchaser  for 
value  would  be  protected. 

That  brings  me  to  the  only  remaining  question,  namely,  the 
question  of  damages;  and  I  confess  I  am  wholly  unable  to  under- 
stand the  mode  in  which  these  damages  were  assessed.  If  I  am 
right  in  the  conclusion  at  which  I  have  arrived,  the  truth  is  that 
the  plaintiffs  here  were  entitled  to  the  market  value  of  the  goods. 
It  is  immaterial  in  what  form  the  payment  was  made.    If  I  were 
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to  go  into  that  question  I  should  say  that  the  extinguishment  of 
Fletcher's  debt  and  the  return  of  his  cheque  would  be  an  ample 
consideration ;  but  I  protest  against  being  involved  in  any  such 
inquiry.  These  goods  were  under  these  circumstances  the  goods 
of  the  plaintiffs.  They  ought  to  have  been  delivered,  and 
[*  530]  were  refused  That  is  a  conversion  *  of  those  goods ;  and 
it  appears  to  me,  therefore,  that  the  ordinary  rule  of  law 
applies,  that  the  plaintiffs  complaining  of  conversion  of  their 
goods  are  entitled  to  the  market  value  of  those  goods  at  the  time 
of  the  conversion.  For  these  reasons,  I  am  of  opinion  that  upon 
the  plaintiffs'  appeal  the  verdict  should  be  increased  to  the  sum 
claimed  by  them  as  the  market  value,  namely,  £215  12s.  6d.,  and 
that  the  defendant's  cross-appeal  should  be  dismissed  with  costs. 

Lindley,  L.  J.  In  this  case  a  Liverpool  sugar  merchant,  named 
Grey,  had  150  bags  of  sugar  belonging  to  him  warehoused  in  his 
name  in  the  defendant's  warehouse  at  Goole.  On  June  6,  1894, 
Grey  was  induced  by  the  fraud  of  one  Fletcher  to  authorize  the 
defendant  to  hold  these  bags  of  sugar  according  to  Fletcher's 
order.  On  the  same  day  Fletcher  agreed  to  sell  them  to  the  plain- 
tiffs; but  before  the  plaintiffs  paid  him  for  them  they  insisted  on 
having  them  transferred  into  their  own  name.  This  was  done  on 
June  7,  and  the  defendant  informed  the  plaintiffs  that  he  held  the 
sugar  at  the  plaintiffs'  order  and  disposal.  Thereupon  the  plain- 
tiffs paid  Fletcher  for  the  goods.  Grey  afterwards  discovered  that 
he  had  been  defrauded,  and  he  gave  notice  to  the  defendant  not  to 
part  with  the  bags  of  sugar.  The  defendant,  being  indemnified 
by  Grey,  has  refused  to  deliver  them  to  the  plaintiffs,  whereupon 
they  bring  this  action  to  recover  their  value.  The  defendant 
defends  this  action  for  and  on  behalf  of  Grey.  Cave,  J.,  has 
decided  that  the  plaintiffs  are  entitled  to  recover  damages  for  the 
non-delivery  of  the  sugar.  For  reasons,  however,  which  he  gave, 
he  refused  to  allow  the  plaintiffs  the  market  value  of  the  sugar. 
Hence  the  plaintiffs  have  appealed,  and  they  contend  that  they 
are  entitled  to  the  market  value  of  the  sugar.  The  defendant  has 
also  appealed,  upon  the  ground  that  the  plaintiffs  were  not  entitled 
to  the  sugar.  It  will  be  convenient  to  dispose  of  the  defendant's 
appeal  first.  He  contends  —  (1)  that  he  is  not  estopped  from 
setting  up  Grey's  title;  and  (2)  that  his  title  is  better  than  that 
of  the  plaintiffs.  I  am  of  opinion  that  the  defendant  is  wrong 
upon  the  first  point,  even  if  he  is  right  on  the  second.    The  dis- 
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tinct  attornment  by  the  defendant  to  the  plaintiffs  on 
June  7,  *  1894,  clearly,  in  my  opinion,  estopped  the  [*  531] 
defendant  from  denying  the  plaintiffs'  title.  The  cases 
cited  by  Mr.  Forbes,  beginning  with  Stonard  v.  Dunkin,  2  Camp. 
344  (11  R  R  724),  and  ending  with  Knights  v.  Wifen,  LR5 
Q  B.  660,  are  conclusive  on  this  point,  and  any  other  decision 
would  be  most  mischievous  in  a  business  point  of  view.  Mr. 
Pickford,  in  his  very  able  argument  for  the  defendant,  urged  that 
Attenborough  v.  London  and  St.  Katharine's  Dock  Co.y  3  C.  P.  D. 
450,  was  an  authority  to  show  that  there  was  no  estoppel  in  this 
case.  But  there  the  defendants  had  not  attorned  to  the  plaintiffs, 
and  the  attornment  makes  all  the  difference.  With  respect  to  the 
second  point  there  is  more  difficulty.  If  there  were  no  estoppel, 
and  the  Court  had  to  decide  whether  Grey  or  the  plaintiffs  had 
the  better  title  to  these  150  bags  of  sugar,  my  judgment  would  be 
in  favour  of  the  plaintiffs,  if  it  were  not  for  the  case  of  Kingsford 
v.  Merry.  The  case  stands  thus :  Grey  authorized  the  defendant, 
his  agent,  to  hold  the  sugar  to  Fletcher's  order,  and,  before  that 
authority  was  revoked,  the  defendant  acted  upon  it,  and  trans- 
ferred the  sugar  to  the  plaintiffs,  who  are  bond  fide  purchasers  of 
it  for  value  from  Fletcher,  without  notice  of  anything  wrong.  It 
seems  to  me  that,  whether  Fletcher  was  the  owner  of  the  goods  or 
not,  still,  as  he  was  expressly  authorized  to  dispose  of  them,  it 
would  be  contrary  to  principle  to  hold  that  Grey  could  recover 
the  sugar  from  the  plaintiffs.  But  Mr.  Pickford  cited  Kingsford 
v.  Merry  to  show  that  Grey  could  do  so.  I  have  looked  care- 
fully through  the  report  of  that  case.  An  order  was  there  given 
by  the  plaintiffs  to  their  warehouseman  in  substance  like  the 
order  given  by  Grey  to  the  defendant  on  June  6  in  this  case.  I 
understand  that  this  order  comprised  the  goods  sued  for.  I  also 
understand  that  this  order  was  acted  upon  by  the  warehouseman 
before  it  was  revoked,  just  as  was  the  case  here.  He  had  trans- 
ferred the  goods  into  the  name  of  the  defendant,  who  was  a  bond 
fide  pledgee  for  value  from  the  person  whose  orders  were  to  be 
obeyed.  The  decision  of  the  Court  was,  nevertheless,  in  the 
plaintiffs'  favour,  on  the  ground  that  no  property  passed  from  the 
plaintiffs  to  the  person  to  whom  they  gave  the  delivery 
order,  and  that,  no  property  having  passed  to  *  him,  he  [*  532] 
could  confer  none  on  the  defendant.  The  case  was  treated 
as  if  it  were  the  case  of  a  sale  of  goods  by  a  person  who  had 
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obtained  possession  of  them  by  false  pretencea  Such  a  person, 
having  no  title,  can  confer  none,  except  by  sale  in  market  overt 
See  Cundy  v.  Lindsay,  3  App.  Cas.  459.  I  confess  I  find  great 
difficulty  in  distinguishing  the  facts  of  Kingsford  v.  Merry  from 
the  facts  of  this  case,  although  I  think  too  little  attention  was 
paid  to  the  authority  given  and  acted  upon  before  it  was  revoked. 
But  perhaps  the  order  to  which  I  have  referred  did  not  include 
the  goods  sued  for.  On  the  ground,  however,  of  estoppel  by 
attornment  the  defendant's  appeal  must  be  dismissed  with  costs. 
As  regards  the  damages,  I  am  unable  to  adopt  the  view  taken  by 
Cave,  J.  The  value  of  the  150  bags  of  sugar  was  £215.  Fletcher 
sold  to  the  plaintiffs  other  sugars,  and  the  price  of  the  whole  came 
to  a  little  over  £300.  Fletcher  was  indebted  to  the  plaintiffs  on 
other  transactions,  and  they  held  a  dishonoured  cheque  of  his. 
Instead,  therefore,  of  paying  Fletcher  £300  odd,  the  plaintiffs 
deducted  the  amount  of  the  dishonoured  cheque  and  paid  Fletcher 
the  balance  —  £167  odd.  Cave,  J.,  has  deducted  the  price  of  the 
other  sugars  from  this  sum,  and  has  given  the  plaintiffs  only  £67. 
But,  if  he  went  into  these  calculations  at  all,  he  should  have 
deducted  the  price  of  the  other  sugars  from  the  £300  odd,  and  not 
from  the  £167  odd.  If  this  had  been  done  the  judgment  would 
have  been  for  £200  odd,  and  the  plaintiffs  would,  no  doubt,  have 
been  satisfied.  In  my  opinion,  however,  the  defendant  being 
estopped  from  denying  the  plaintiffs'  title,  this  action  ought  to 
be  treated  as  an  action  to  recover  the  value  of  goods  belonging  to 
the  plaintiffs.  The  ordinary  rule  ought,  therefore,  to  be  adopted, 
and  the  proper  measure  of  damages  is  the  market  value  of  the  150 
bags  of  sugar  at  the  time  of  their  wrongful  conversion  by  the 
defendant.  This  value  is  £215,  and  the  judgment  ought  to  be 
for  this  sum,  and  the  plaintiffs  must  have  the  costs  of  their 
appeal. 

A.  L.  Smith,  L.  J.  These  are  cross-appeals  —  by  the  defendant 
to  have  judgment  entered  for  him  —  by  the  plaintiffs  to  have  the 

damages  awarded  increased.  The  plaintiffs  are  sugar  mer- 
[*  533]  chants,  *  and  the  defendant  is  a  warehouseman  at  Hull 

and  Goole,  and  in  order  to  bring  out  clearly  the  point 
raised  it  appears  to  me  that  it  will  be  convenient  to  treat  the 
action  as  an  old  action  of  trover  to  recover  damages  for  the  con- 
version of  150  bags  of  R  A.  V.  sugar,  to  which  the  defendant 
has  pleaded  not  guilty  and  not  possessed.    The  material  facts  lie 
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in  a  small  compass.  [The  Lord  Justice  stated  the  facts,  and 
continued :  — ] 

The  first  question  which  arises  is  whether  the  defendant  is 
estopped  from  denying  what  he  traverses  by  his  plea  of  not  pos- 
sessed, namely,  the  plaintiffs'  right  to  possession  of  the  150  bags 
as  against  the  defendant  at  the  date  of  the  refusal  to  deliver.  It 
appears  to  me  that  if  he  is,  the  defendant's  appeal  to  have  judg- 
ment entered  for  him  fails,  and,  subject  to  a  point  upon  the 
damages,  the  judgment  for  the  plaintiffs  must  stand.  The  prin- 
ciple upon  which  an  estoppel  in  pais  is  created  is  laid  down  in 
the  well-known  cases  of  Pickard  v.  Sears,  6  A.  &  E.  469,  Free- 
man v.  Cooke,  2  Ex.  654,  and  Cornish  v.  Abbington,  4  H.  &  N. 
549,  and  need  not  be  stated  here,  for  it  is  familiar  to  all  lawyers. 
It  is  upon  this  principle  that  many  warehousemen  in  like  circum- 
stances to  those  of  the  defendant  have  found  themselves  estopped 
from  denying  the  plaintiff's  title,  and  from  setting  up  a  title  in  a 
third  person,  and,  as  examples,  I  will  take  the  cases  of  Stonard 
v.  Dunkin,  2  Camp.  344  (11  R  R  724);  Hawes  v.  Watson,  2  B. 
&  C.  540  (26  R  R  448);  Gosling  v.  Birnie,  7  Bing.  339,  in 
which  Tindal,  C.  J. ,  stated  "  the  defendant  is  estopped  by  his 
own  admissions ;  for,  unless  they  amount  to  an  estoppel,  the  word 
estoppel  may  as  well  be  blotted  from  the  law.  *  The  admission 
in  the  present  case,  namely,  the  statement  by  the  defendant  that 
he  held  the  sugar  at  the  plaintiffs'  order  and  disposal,  is  certainly 
no  less  strong  than  in  Gosling  v.  Birnie;  and,  lastly,  the  case  of 
Knights  v.  Wiffen,  L.  R  5  Q.  B.  660,  in  which  the  principle 
upon  which  an  estoppel  in  pais  arises  is  again  enunciated,  and  it  is 
again  pointed  out  how  it  applies.  To  get  rid  of  these  authorities, 
which,  in  my  opinion,  are  conclusive  in  the  plaintiffs'  favour, 
Mr.  Pickford,  in  an  excellent  argument  for  the  defendant,  sug- 
gested that  as  they  were  mostly  cases  prior  to  the  case  of 
Biddies.  Bond,  6  B.  &  S.  225,  in  which  it  *  was  held  [*534] 
that  the  estoppel  against  a  bailee  from  disputing  the  title 
of  his  bailor  and  setting  up  a  jus  tertii  ceases  when  the  bailment 
is  determined  by  what  is  equivalent  to  an  eviction,  the  above 
cases  were  no  longer  law.  But  this  is  not  so ;  for  Blackburn,  J. , 
who  delivered  the  judgment  of  the  Court  in  Biddle  v.  Bond,  took 
care  to  state  that  the  Court  in  no  way  questioned  those  cases,  and 
that  learned  Judge  pointed  out  at  the  same  time  in  such  clear 
language  what  those  cases  had  decided  that  I  will  repeat  what  he 
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said.  He  said :  u  Several  cases  were  cited  on  the  argument  at  the 
bar,  and  more  might  have  been  cited,  such  as  Stonard  v.  Bunking 
Gosling  v.  Birnie,  Hawes  v.  Watson,  in  which  a  bailee,  who  by 
attorning  to  a  purchaser  of  goods  in  effect  represented  to  him  that 
the  property  has  passed  to  him  (though  such  was  not  the  fact), 
and  thereby  induced  him  to  alter  his  position  and  pay  the  price 
to  his  vendor,  has  been  held  estopped  from  denying  the  property 
of  the  person  to  whom  he  has  thus  attorned  by  setting  up  a  title 
in  a  third  person  inconsistent  with  the  representation  on  which 
he  had  induced  the  plaintiff  to  act.  We  in  no  way  question  that 
those  cases  were  rightly  decided."  It  was  next  argued  that,  if 
this  were  not  so,  the  case  of  Attenborough  v.  London  and  St. 
Katharine's  Dock  Co.,  had  overruled  them.  This  case,  when 
looked  at,  will  be  seen  to  fall  short  of  any  attornment  by  the 
bailee  to  the  bailor.  All  that  had  taken  place  was  that  the  dock 
company  had  issued  warrants  making  the  wine  deliverable  to 
Dolaro  or  his  assigns;  there  was  no  statement  that  they  would 
hold  the  wine  to  his  order  and  disposal  or  its  equivalent  This 
case  leaves  untouched  the  cases  above  referred  to,  and  conse- 
quently the  authorities  are  clear  that  in  the  circumstances  of  this 
case  the  defendant  is  estopped  from  denying  the  plaintiffs'  right 
to  the  possession  of  the  150  bags  of  sugar  at  the  date  of  the  defen- 
dant's refusal  to  deliver  to  the  plaintiffs,  and  from  attempting  to 
set  up  the  title  of  Grey  &  Co.  Both  the  pleas,  therefore,  of  not 
guilty  and  not  possessed  are  disproved  This  being  so,  and  the 
action  being  undefended,  in  my  judgment  it  follows  that  the 

plaintiffs  are  entitled  to  the  market  value  of  the  150  bags 
[*  535]  of  *  sugar  at  the  date  of  refusal  to  deliver,  which  is  £300 

less  the  £100  of  sugar  actually  delivered,  i.  e.,  £200.  I 
do  not  propose  to  discuss  the  point  so  much  argued  at  the  bar,  as 
to  whether  Messrs.  Grey  &  Co.,  after  their  order  of  June  6,  1894, 
could  or  could  not  set  up  title  to  the  150  bags  of  sugar,  for,  in 
my  judgment,  as  the  estoppel  point  is  clear,  it  is  immaterial 
whether  they  could  do  so  or  not  My  brother  Cave  came  to  the 
conclusion  that  the  plaintiffs  were  entitled  to  £67,  and  no  more. 
He  appears  to  have  thought  that  the  plaintiffs  were  only  entitled 
to  damages  which  resulted  from  the  representation  made  by  the 
defendant  to  them,  and  he  proceeded  thus :  "  The  plaintiffs  had 
in  their  pockets  £167  when  the  representation  was  made,  and 
upon  the  faith  of  that  representation  they  parted  with  this  money ; 
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they  have  received  £100  worth  of  sugar  against  their  £167. 
Therefore,  their  damages  are  £67,  the  debt  of  Fletcher  to  them 
never  being  worth  anything. "  I  cannot  agree  in  this.  I  would 
point  out  that  this  is  not  and  never  could  have  been  an  action 
for  damages  founded  upon  misrepresentation,  for  the  defendant's 
certainly  was  not  fraudulent  The  action  is,  as  I  began  with, 
founded  on  trover  and  nothing  else.  The  plaintiffs  succeed  in 
that  action,  it  is  true,  upon  an  estoppel  by  misrepresentation ;  but 
the  action  in  which  they  succeed  is  none  the  less  an  action  of 
trover,  and,  consequently,  the  measure  of  damages  is,  as  I  have 
above  stated,  the  market  value  of  the  goods  at  the  time  of  the 
refusal  to  deliver,  which  works  out  at  about  £200,  after  giving 
credit  for  the  sugar  received,  i.  e.t  £100.  For  the  above  reasons 
the  defendant's  appeal  fails,  and  must  be  dismissed  with  costs. 
The  plaintiffs'  cross-appeal  as  to  damages  succeeds,  and  must  be 
allowed  with  costs,  and  judgment  must  be  entered  for  the  plain- 
tiffs for  £215  12*.  6rf.,  which  is  the  proper  amount  when  the 
figures  are  worked  out 

Defendant's  appeal  dismissed;  plaintiffs'  cross-appeal 
allowed. 

ENGLISH  NOTES. 

The  general  rule  is  that  a  bailee  of  goods  who  has  acknowledged  that 
they  belong  to  a  particular  person  cannot  afterwards  question  the  title 
of  that  person.  Hawes  v.  Watson  (1824)  2  B.  &  C.  540,  26  E.  E. 
448;  Gosling  v.  Birnie  (1831),  7  Bing.  337.  Where  a  wharfinger 
agreed  to  hold  goods  under  a  delivery  order  for  certain  persons,  and 
transferred  the  goods  into  their  names  in  his  books,  it  was  held  that  he 
could  not  resist  an  action  for  the  conversion  of  those  goods  on  the 
ground  that  they  had  not  been  separated  from  the  bulk,  and  that  no 
property  passed  to  the  person  who  lodged  the  order.  Woodley  v.  Cov- 
entry (1863),  32  L.  J.  Ex.  185,  8  L.  T.  249,  11  W.  R.  599,  9  Jur. 
(N.  S.)  548.  A.,  having  goods  in  his  possession,  sold  a  quantity 
of  them  to  B.,  who  then  sold  part  of  that  quantity  to  C.  C.  paid 
the  price,  and  forwarded  the  delivery  order  of  B.  to  A.,  who  assented 
to  it,  and  B.  subsequently  became  bankrupt.  It  was  held  that  A.,  by  so 
assenting,  had  estopped  himself  from  denying  C.'s  right  to  such  part  of 
the  goods.  Knights  v.  Whiffen  (1870),  L.  E.,  5  Q.  B.  660,  40  L.  J. 
Q.  B.  51,  23  L.  T.  610,  19  W.  E.  244.  Again,  W.  assigned  to  the 
plaintiff  an  order  on  the  defendant,  a  wharfinger,  to  deliver  goods  to 
the  plaintiff,  which  had  not  yet  come  into  the  defendant's  possession. 
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The  defendant,  on  sight  of  the  order,  promised  to  deliver  them  on 
arrival.  It  was  held  that  the  plaintiff  might  maintain  trover  against 
him  on  his  refusal  to  deliver  them  after  arrival.  Holl  v.  Griffin  (1833), 
10  Bing.  246. 

A  delivery  order  by  vendors,  who  also  carried  on  the  business  of 
wharfingers,  directed  to  the  superintendent  of  their  business  in  the 
latter  capacity,  has  been  held  to  be  a  mere  promise  to  do  something 
in  future,  and  not  a  representation  upon  which  to  found  an  estoppel. 
Gillman  v.  Carbutt  (1889),  61  L.  T.  281,  37  W.  R.  437. 

As  analogous  to  the  cases  of  estoppel  between  bailor  and  bailee 
may  be  here  mentioned  Kierran  v.  Sanders  (1837),  6  Ad.  &  El. 
515,  where  the  vendor  of  goods  directed  his  warehouseman  to  transfer 
them  to  the  purchaser,  and  they  were  transferred  in  his  books  accord- 
ingly. The  vendor,  having  subsequently  directed  the  warehouseman 
to  withhold  delivery,  was  held  not  entitled  in  an  action  of  trover  by 
the  purchaser,  to  set  up  the  title  of  a  third  party  who  has  claimed  the 
property. 

The  rule  does  not  apply  in  the  case  where  the  bailor's  title  is  tainted 
with  fraud.  Thus,  in  one  case,  the  defendant  was  employed  by  the 
plaintiff  to  sell  as  auctioneer  certain  goods  in  the  plaintiff's  possession. 
The  goods,  in  fact,  belonged  to  the  assignees  of  an  insolvent,  and  had 
been  fraudulently  removed  by  the  plaintiff  and  the  insolvent,  and  of 
this  the  assignees  gave  the  defendant  notice.  The  defendant  sold  the 
goods,  but  refused  to  pay  the  proceeds  to  the  plaintiff,  relying  on 
the  title  of  the  assignees.  In  an  action  by  the  plaintiff  to  recover 
the  amount,  it  was  held  that  the  defendant  was  entitled  to  judgment. 
Hardman  v.  Willcock  (1832),  9  Bing.  382.  And  where  A.  fraudu- 
lently deposited  certain  plate  with  B.,  in  order  to  defeat  an  execution, 
it  was  held  in  trover  by  A.  against  B.,  that  B.  was  entitled  to  judg- 
ment.   Cheesman  v.  Exall  (1851),  6  Ex.  341. 

Further,  the  estoppel  ceases  where  the  bailment  on  which  it  is 
founded  is  put  an  end  to  by  an  eviction  by  title  paramount:  Shelburyv. 
Seotsford  (1602),  Yelverton  22  ;  Wilson  v.  Anderton  (1830),  1  B.  & 
Ad.  450;  or  by  what  is  equivalent  to  eviction  by  title  paramount,  as 
where  the  goods  are  claimed  by  the  rightful  owner  under  a  threat  of 
eviction,  and  the  bailee  defends  upon  the  right  and  title,  and  by  the 
authority  of  the  true  owner:  Biddle  v.  Bond  (1865),  3  R.  C.  573; 
Rogers  v.  Lambert  (Q.  B.  P.  1890),  24  Q.  B.D.  573,  59  L.  J.  Q.  B.  259, 
(C.  A.  1891)  1891,  1  Q.  B.  318,  60  L.  J.  Q.  B.  187.  And  see  3  R. 
C.  580. 

In  connection  with  the  second  paragraph  of  the  rule,  reference  may 
be  made  to  Farmiloe  v.  Bain  (1876),  1  C.  P.  D.  445,  45  L.  J.  C.  P. 
264,  34  L.  T.  324.   In  that  case  the  defendants  sold  to  B.  a  hundred 
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tons  of  zinc,  giving  them  at  the  time  of  the  contract,  four  several 
documents  in  these  words:  "We  hereby  undertake  to  deliver  to  your 
order,  indorsed  hereon,  25  tons  merchantable  sheet  zinc  off  your  con- 
tract of  this  date."  Upon  the  faith  of  these  documents,  the  plaintiffs 
bought  of  B.  and  paid  for  50  tons  of  the  zinc.  B.  having  failed,  and 
the  contract  price  of  the  zinc  being  unpaid,  the  defendant  refused  to 
deliver  the  zinc  to  the  plaintiff.  It  was  held  that  the  giving  of  these 
documents  did  not  estop  the  defendants  from  setting  up  as  against  the 
vendees  of  B.  their  right  as  unpaid  vendors  to  refuse  delivery. 

A  common  carrier  (on  account  of  the  compulsory  nature  of  his  em- 
ployment) is  not  estopped  from  disputing  the  title  of  the  person  from 
whom  he  has  received  goods  to  carry;  and  it  is  an  answer  to  trover 
against  him  by  such  person  that  the  goods  have  been  delivered  to  the 
real  owner  on  his  claiming  them.  Sheridan  v.  New  Quay  Co.  (1858), 
4  C.  B.  (N.  S.)  618,  28  L.  J.  C.  P.  58,  5  Jur.  (K.  S.)  248. 

Where  an  auctioneer  took  possession  of  goods  on  behalf  of  a  bill  of 
sale  holder,  and  when  the  sale  was  stopped  by  injunction,  remained  in 
possession  of  them  on  behalf  of  the  receiver  under  a  bankruptcy  peti- 
tion, and  eventually  sold  them  for  the  trustee  in  bankruptcy,  it  was 
held  that  he  was  estopped  from  denying  the  title  of  the  trustee,  and 
that  the  price  of  the  goods  must  be  paid  to  the  trustee.  Ex  parte 
Davies,  In  re  Sadler  (C.  A.  1881),  19  Ch.  D.  86,  45  L.  T.  632,  30 
W.  R.  237. 

As  to  the  extent  to  which  a  bill  of  lading  is  an  estoppel  as  to  the 
delivery  on  board  of  the  goods  mentioned  therein ;  see,  as  to  their  quan- 
tity, McLean  v.  Fleming  (1871),  No.  1  of  "  Bill  of  Lading,"  4  R.  C. 
665;  Blanctetv.  Powell's  Llantivit  Colliery  Co.  (1874),  L.  R.,  9  Ex.  74, 
43  L.  J.  Ex.  50,  30  L.  T.  28,  22  W.  R.  490:  and  as  to  their  quality, 
Lebeau  v.  General  Steam  Navigation  Co.  (1872),  L.  R.  8  C.  P.  88,  42 
L.  J.  C.  P.  1,  27  L.  T.  447,  21  W.  R.  146;  The  Proserpino  Palasso 
(1873),  29  L.  T.  622;  The  Ida  (1875),  32  L.  T.  541. 

A  receipt  is  not  an  estoppel ;  it  is  only  primd  facie  evidence  that 
the  money  has  been  paid,  and  is  open  to  explanation.  Skaife  v.  Jack- 
son (1824),  3  B.  &  C.  421,  5  Dowl.  &  Ry.  290,  3  L.  J.  K.  B.  43; 
Bowes  v.  Foster  (1858),  2H.&N.  779,  27  L.  J.  Ex.  262. 

AMERICAN  NOTES. 

The  doctrine  of  the  estoppel  of  a  warehouseman  toward  a  third  party  by 
his  receipt  is  recognized  fully  in  this  country,  and  is  too  familiar  to  justify 
more  than  a  few  citations.   Mr.  Bigelow  cites  the  Stonard  Case. 

In  McNeil  v.  Hill,  Woolworth  (U.  S.  Circ.  Ct.),  Mr.  Justice  Miller  said: 
"  Instruments  of  this  kind  are  sui  generis.  From  long  use  in  trade  they  have 
come  to  have,  among  commercial  men,  a  well  understood  meaning.   And  the 
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indorsement  or  assignment  of  them  as  absolutely  transfers  the  general  prop- 
erty of  the  goods  and  chattels  therein  named  as  would  a  bill  of  sale. 

"  When  a  warehouseman  issues  such  a  receipt,  he  puts  it  into  the  power  of 
the  holder  to  treat  with  the  public  on  the  faith  of  it.  He  enables  him  to  say, 
and  to  induce  others  to  believe,  that  he  has  certain  property  which  he  can  sell 
or  pledge  for  a  loan  of  money.  If  the  warehouseman  gives  to  the  party  who 
holds  such  a  receipt  a  false  credit,  he  will  not  be  suffered  to  contradict  the 
statement  which  he  has  made  in  the  receipt,  so  as  to  injure  a  party  who  has 
been  misled  by  it.  This  is  within  the  most  exact  definition  of  estoppel.  If 
A.  gives  to  B.  his  note  for  9100,  although  he  has  received  no  value  therefor, 
and  may  defend  against  the  note  in  a  suit  brought  by  B.,  yet  if  B.  sells  the 
note  to  a  third  party,  who  does  not  know  of  the  facts,  A.  then  must  pay  the 
note.  Just  so  in  the  case  of  a  warehouse  receipt.  If  A.  issues  such  a  paper 
to  B.,  for  articles  which  he  has  never  received,  a  third  party  treating  with  B., 
on  the  faith  of  the  statement  and  promise  contained  in  the  receipt,  will  hold 
A.  for  the  goods  or  their  value.  It  is  of  no  consequence  what  the  transaction 
may  be  between  the  original  parties,  —  whether  the  receipt,  as  is  claimed 
here,  was  intended  as  a  security  for  a  loan,  or  was  entirely  false."  Citing 
Conardv.  Atlantic  Ins.  Co.,  1  Peters  (U.  S.  Sup.  Ct.),  386  ;  Gardiner  v.  Suydam, 
7  New  York,  357  ;  Gibson  v.  Chillicothe  Bank,  11  Ohio  State,  311. 

"  A  warehouse  receipt  is  not,  in  a  technical  sense,  like  a  bill  of  exchange 
or  a  negotiable  instrument ;  it  merely  stands  in  the  place  of  the  property  it 
represents,  and  delivery  of  the  receipt  has  the  same  effect  in  transferring 
the  title  to  the  property  as  the  delivery  of  the  property:  Second  Nat.  Bank  v. 
Walbridge,  19  Ohio  State,  419  ;  2  Am.  Rep.  408.  When  by  a  warehouse 
receipt  it  is  agreed  to  deliver  the  property  to  any  one  to  whom  the  receipt 
may  be  indorsed  (as  to  one  or  his  order),  symbolical  delivery  of  the  property 
may  be  effected  by  a  transfer  of  the  receipt,  and  the  warehouseman  in  such 
case  becomes  the  bailee  to  such  transferee :  Gill  v.  Frank ;  12  Oregon,  507  ; 
53  Am.  Rep.  373 ;  Hale  v.  Milwaukee  Dock  Co.,  29  Wisconsin,  482 ;  9  Am. 
Rep.  603  ;  Allen  v.  Maury,  66  Alabama,  10  ;  Gibson  v.  Stevens,  8  Howard  (U.  S. 
Sup.  Ct.),  384 : "  Zellner  v.  Mobley,  84  Georgia,  746 ;  20  Am.  St.  Rep.  390. 

"  The  transaction  therefore  being  in  the  usual  course  of  trade,  and  free 
from  all  suspicion  of  bad  faith  on  the  part  of  the  plaintiff,  the  question  to  be 
decided  is,  what  was  the  legal  effect  of  the  indorsement  and  delivery  of  the 
warehouse  documents,  in  consideration  of  the  advance  of  money  he  then 
made  to  McQueen  and  McKay?  In  the  opinion  of  the  court  it  transferred  to 
him  the  legal  title  and  constructive  possession  of  the  property  ;  and  the  ware- 
houseman, from  the  time  of  this  transaction,  became  his  bailee,  and  held  the 
pork  and  flour  for  him.  The  delivery  of  the  evidences  of  title  and  the  orders 
indorsed  upon  them  was  equivalent,  in  the  then  situation  of  the  property,  to 
the  delivery  of  the  property  itself."  "  The  indorsement  of  the  delivery  order 
upon  the  evidences  of  his  title,  like  the  indorsement  upon  a  bill  of  lading, 
sufficiently  manifests  the  intention  of  the  parties  that  title  and  possession 
should  pass  to  Gibson:  Gibson  v.  Stevens,  supra.1* 

See  also  Griswold  v.  Haven,  25  New  York,  595  ;  82  Am.  Dec.  380 ,  Babcock 
v.  People's  Sav.  Bank,  118  Indiana,  212 ;  Planters'  Rice  Mill  Co.  v.  Olmstead, 
78  Georgia,  586. 
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The  warehouseman  becomes  the  bailee  of  the  transferee :  Yeuni  v.  Mc- 
Namee,  45  New  York,  614 ;  Davis  v.  Bradley,  28  Vermont,  118 ;  24  Vt.  55 ;  65 
Am.  Dec.  226 ;  Broadwell  v.  Hotoard,  77  Illinois,  305 ;  Durr  v.  Hervey,  44 
Arkansas,  301 ;  51  Am.  Rep.  594. 

But  to  have  this  effect  the  receipt  must  be  "  to  order  99 :  Hallgarten  v.  Old- 
ham,  135  Massachusetts,  1 ;  46  Am.  Rep.  433.  This  decision,  however,  is  pro- 
nounced "  certainly  opposed  to  the  weight  of  American  authority,"  in  Durr 
v.  Hervey,  supra;  and  in  Davis  v.  Russell,  51  California,  611;  28  Am.  Rep. 
647,  a  warehouse  receipt  was  held  to  be  regularly  transferred  by  indorsement 
in  blank,  and  to  be  assignable  like  a  bill  of  lading;  and  so  in  Gibson  v. 
Stevens,  supra. 

The  warehouseman's  receipt  does  not  guarantee  the  depositor's  title : 
Mechanics,  frc.  Ins.  Co.  v.  Kiger,  103  United  States,  352;  Hale  v.  Milwaukee 
Dock  Co.,  29  Wisconsin,  482  ;  9  Am.  Rep.  603 ;  Burton  v.  Curyea,  40  Illinois, 
320;  89  Am.  Dec.  350;  Commercial  Bank  of  Selma  v.  Hurt,  99  Alabama,  130 ; 
19  Lawyers'  Rep.  Annotated,  701;  Douglas  v.  People's  Bank,  86  Kentucky, 
176.  The  contrary  rule,  said  Waite,  C.  J.,  in  Insurance  Co.  v.  Kiger,  supra, 
"  would  make  it  necessary  for  a  warehouseman,  before  giving  a  receipt,  not 
only  to  ascertain  whether  he  had  the  property  actually  in  store,  but  whether 
the  title  of  the  bailor  was  valid  and  unencumbered."  "  As  representatives 
of  property,  bills  of  lading  and  warehouse  receipts  are  instruments  of  similar 
character.  They  are  dealt  with  as  substitutes  for  the  property  itself.  The 
assignment  of  a  bill  of  lading  for  value,  while  the  goods  are  in  transit,  is 
limited  to  the  effect  of  symbolizing  their  sale  and  delivery,  and  the  assignee 
is  thereby  invested  with  all  the  rights  of  a  purchaser  with  actual  delivery  of 
possession,  but  no  more  "  :  Commercial  Bank  of  Selma  v.  Hurt,  supra.  So  the 
warehouseman  may  show  that  the  goods  have  been  taken  away  from  him  by 
authority  of  law,  as  the  property  of  a  third  person :  Burton  v.  Wilkinson,  18 
Vermont,  186;  46  Am.  Dec.  145. 

Some  cases  hold  that  a  second  receipt  issued  by  mistake  creates  no  estoppel : 
Second  Nat.  Bank  v.  Walbridge,  19  Ohio  State,  419;  2  Am.  Rep.  408;  Wil- 
liams v.  Wilmington,  frc.  R.  Co.,  93  North  Carolina,  42;  Solomon  v.  Bushnell,  11 
Oregon,  277  ;  50  Am.  Rep.  475 ;  but  this  is  disapproved  by  Mr.  Bigelow, 
citing  Coventry  v.  Great  Eastern  R.  Co.,  11  Q.  B.  Div.  776. 

The  description  in  the  receipt  does  not  constitute  a  warranty  as  to  con- 
cealed goods;  as  where  "eggs"  were  sawdust:  Dean  v.  Driggs,  137  New 
York,  274 ;  19  Lawyers'  Rep.  Annotated,  802 ;  or  "  mess  pork  "  proved  salt : 
Hale  v.  Milwaukee  Dock  Co.,  supra y  Shaw  v.  Railroad  Co.,  101  United 
States,  557.  The  obligation  of  the  warehouseman  is  fulfilled  by  delivery  of 
the  goods  that  he  received,  although  the  quality  may  be  inferior  to  that  set 
out  in  his  receipt :  Robson  v.  Swart,  14  Minnesota,  371 ;  100  Am.  Dec.  238. 
But  if  the  receipt  states  in  effect  that  the  revenue  tax  on  import  duties  have 
been  paid,  this  estops  the  warehouseman :  First  Nat.  Bank  of  Chicago  v.  Dean, 
137  New  York,  110. 
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ESTRAY. 


OXLEY  v.  WATTS. 
(k.  b.  1785.) 

RULE. 

Trespass  lies  for  working  an  estray,  although  the  ori- 
ginal taking  be  admitted  to  be  lawful. 

taley  v.  Watti. 

1  Term  Reports  12  (1  R.  R.  133). 

Estray  —  Working.  —  Trespasser  ab  initio. 

[12]     This  was  an  action  of  trespass  for  taking  a  horse,  tried 
before  Lord  Mansfield,  at  the  last  Summer  Assizes,  at 
Maidstone. 

The  defendant  as  bailiff  of  Lord  Dartmouth,  lord  of  the  manor 
of  A,  justified  taking  the  said  horse  as  an  estray. 

Replication,  that  after  the  taking  mentioned  in  the  declaration, 
the  defendant  worked  the  said  horse,  and  so  became  a  trespasser 
ab  initio. 

Erskine  now  moved  to  set  aside  the  verdict  which  had  been 
obtained  by  the  plaintiff,  on  the  ground  that  this  should  have 
been  an  action  on  the  case  for  the  consequential  damage,  and  not 
an  action  of  trespass,  because  the  original  taking  was  admitted  to 
be  lawful. 

But  per  Curiam  :  The  subsequent  usage  is  an  aggravation  of  the 
trespass  in  taking  the  horse ;  for  the  using  made  him  a  trespasser, 
ab  initio.  Rule  refused. 

ENGLISH  NOTES. 

The  principle  is  thus  stated  in  Blackstone's  commentaries;  book  I. 
ch.  8,  s.  15,  p.  298:  "  He  that  takes  an  estray  is  bound,  so  long  as  he 
keeps  it,  to  find  it  in  provisions  and  preserve  it  from  damage  (1  Roll. 
Abr.  889),  and  may  not  use  it  by  way  of  labour,  but  is  liable  to  an 
action  for  so  doing  (Cro.  Jac.  147).    Yet  he  may  milk  a  cow  or  the 
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like;  for  that  tends  to  the  preservation,  and  is  for  the  benefit  of  the 
animal  (Cro.  Jac.  148,  Noy.  119)."  The  same  rule  obtains  in  the  case 
of  animals  distrained  damage  feasant:  Smith  v.  Wright  (1861),  6 
H.  &  N.  821. 

AMERICAN  NOTES. 

Estrays  may  not  be  used  by  the  finder  unless  it  is  necessary  for  their  pres- 
ervation, and  for  the  benefit  of  the  owner :  Weber  v.  Hartman,  7  Colorado, 
13 ;  49  Am.  Rep.  339,  citing  the  principal  case,  Nelson  v.  Merriam,  4  Picker- 
ing (Mass.),  249,  and  Adams  v.  Adams,  13  ibid.  384;  and  also  Barrett  v.  Light- 
foot,  1  Monroe  (Kentucky),  241,  in  which  it  was  held  that  the  taker-up  was 
not  justified  in  riding  a  stray  horse  to  go  for  a  physician  in  an  urgent  case 
for  his  convenience.  The  Court  said  in  the  Colorado  case :  "  The  argument 
that  the  continuous  working  of  estray  horses  in  livery,  as  in  this  case,  may  be 
justified  on  the  ground  of  necessity,  assigning  as  such  necessity  that  the  ani- 
mals require  exercise  to  preserve  them  from  injury,  or  a  necessity  to  cut  down 
the  expenses  of  keeping  them ;  or  to  place  it  upon  the  ground  of  a  benefit  to 
the  owner,  as  affording  better  opportunities  for  recognition,  is  not  only 
illusory  and  absurd,  but  is  in  contravention  of  legal  principles.  The  law 
from  the  earliest  times  has  regarded  the  using  of  estrays,  or  distrained  ani- 
mals, as  a  tort,  save  only  when  the  use  was  necessary  to  their  preservation,  as 
in  the  case  of  milk  cows."  To  the  same  effect,  Murgoo  v.  Cogswell,  1  E.  D. 
Smith  (N.  Y.  Com.  PL),  359. 
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EVIDENCE. 

Section  L  Rules  for  the  treatment  of  witnesses. 

Section  IL  What  evidence  is  generally  admissible. 

Section  III.  Special  circumstances  making  evidence  admissible. 

Section  IV.  Secondary  evidence. 

Section  V.  Documents  admissible  per  se. 

Section  VL  Special  points  as  to  effect  of  evidence. 

Section  I.  —  Rules  for  the  treatment  of  witnesses. 

No.  1.  — OMICHUND  v.  BAEKER 
(1744.) 

RULE. 

A  witness  may  be  sworn  in  the  form  which  he  expressly 

or  impliedly  declares  to  be  binding  on  his  conscience. 
» 

Omichund  v.  Barker. 

Willes,  538-554  (s.  c.  1  Atk.  21). 

Witness.  —  Form  of  oath. 

[538]     The  depositions  of  witnesses  professing  the  Gentoo  religion,  who  were 
sworn  according  to  the  ceremonies  of  their  religion  taken  under  a  commis- 
sion out  of  chancery,  admitted  to  be  read  as  evidence. 

Several  persons  resident  in  the  East  Indies,  and  professing  the 
Gentoo  religion,  having  been  examined  on  oath  adminis- 
[*  539]  tered  *  according  to  the  ceremonies  of  their  religion,  under 
a  commission  sent  there  from  the  Court  of  Chancery,  it 
[*  540]  became  *  a  question  whether  those  depositions  could  be 
read  in  evidence  here;  and  the  Lord  Chancellor,  con- 
ceiving it  to  be  a  question  of  considerable  importance,  desired  the 
assistance  of  Lee,  Lord  Chief  Justice  B.  R,  Willes,  Lord  Chief 
Justice  C.  B.,  and  the  Lord  Chief  Baron  Parker,  who,  after 
hearing  the  case  argued,  were  unanimously  of  opinion  that  the 
depositions  ought  to  be  read 
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The  case  is  shortly  reported  in  1  Wils.  84,  and  more  fully  in 
1  Atk.  21.    The  following  opinion  was  delivered  by 

Willes,  Lord  Chief  Justice,  C.  B.  "  I  could  satisfy  myself  by 
merely  saying  that,  as  to  the  present  question,  I  am  of  the  same 
opinion  as  the  Lord  Chief  Baron  :  but  as  this  is  in  a  great  measure 
a  new  case,  as  it  is  a  question  of  great  importance,  and  as  so 
much  has  been  said  by  the  counsel  on  both  sides,  I  believe  it  will 
be  expected  that  I  should  give  my  reasons  for  the  opinion  which 
I  am  going  to  give,  though  in  the  course  of  my  argument  I  must 
necessarily  touch  upon  many  things  that  have  been  already  better 
expressed  by  the  Lord  Chief  Baron. 

♦Though  it  be  necessary  only  to  give  my  opinion  [*541] 
whether  the  depositions  taken  in  the  present  case  can  be 
read  or  not,  yet  it  may  be  proper,  in  order  to  come  at  this  particu- 
lar question,  in  the  first  place  to  consider  the  general  question, 
whether  an  infidel,  I  mean  one  who  is  not  a  Christian,  for  in  that 
case  Lord  Coke  certainly  meant  it,  can  be  admitted  as  a  witness 
in  any  case  whatsoever.  If  I  thought  with  my  Lord  Coke  that  he 
could  not,  I  must  necessarily  be  of  opinion  that  the  depositions 
in  the  present  case  could  not  be  read  as  evidence.  On  the  other 
hand,  if  I  thought  that  infidels  in  all  cases  and  under  all  circum- 
stances ought  to  be  admitted  as  witnesses,  the  consequence  would 
be  as  strong  the  other  way,  that  these  depositions  ought  to  be 
read.  But  if  I  should  be  of  opinion  (and  I  shall  certainly  go  no 
further)  that  some  infidels  in  some  cases  and  under  some  circum- 
stances may  be  admitted  as  witnesses,  it  will  then  remain  to  be 
considered,  whether  these  infidels,  who  are  examined  in  the  cause 
under  the  circumstances  in  which  they  appear  in  this  Court,  are 
legal  witnesses  or  not 

As  to  the  general  question,  Lord  Coke  has  resolved  it  in  the 
negative,  Co.  Lit  6  b.  That  an  infidel  cannot  be  a  witness ;  and 
it  is  plain  by  this  word  *  infidel  "  he  meant  Jews  as  well  as 
heathens ;  that  is,  all  who  did  not  believe  the  Christian  religion. 
In  2  Inst.  507,  and  many  other  places,  he  calls  the  Jews  u  Infidel 
Jews"  ;  and  in  the  4  Inst  155,  and  in  several  other  passages  of  his 
books,  he  makes  use  of  this  expression,  "Infidel  Pagans,"  which 
plainly  shows  that  he  comprised  both  Jews  and  heathens  under 
the  word  "  Infidels ;  n  and  therefore  Serjt.  Hawkins  (though  a  very 
learned,  painstaking  man)  is  plainly  mistaken  in  his  History  of 
the  Pleas  of  the  Crown,  2  vol.  p.  434,  where  he  understands  Lord 
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Coke  as  not  excluding  the  Jews  from  being  witnesses,  but  only 
heathens.  But  Lord  Chief  Justice  Hale  understood  this  in 
another  sense  in  that  remarkable  passage  of  his,  which  I  shall 
mention  more  particularly  by  and  bye.  I  shall  therefore  take  it 
for  granted  that  Lord  Coke  made  use  of  the  word  "  Infidels  n  here 
in  the  general  sense;  and  that  will,  I  think,  greatly  lessen  the 
authority  of  what  he  says ;  because  long  before  his  time,  and  of 
late,  almost  ever  since  the  Jews  have  returned  into  England,  they 

have  been  admitted  to  be  sworn  as  witnesses.  But  I  think 
[*  542]  the  counsel  for  the  defendant  seemed  to  *  mistake  the 

reason  upon  which  Lord  Coke  went  For  he  certainly 
did  not  go  upon  this  reason,  that  an  infidel  could  not  take  a  Chris- 
tian oath,  and  that  the  form  of  the  oath  cannot  be  altered  but  by 
Act  of  Parliament :  but  upon  this  reason,  though  I  think  a  much 
worse,  that  an  infidel  was  not  fide  dignus  nor  worthy  of  credit ; 
for  he  puts  them  in  company  and  upon  the  level  with  stigmatized 
and  infamous  persons.  And  that  this  was  his  meaning  appears 
more  plainly  by  what  he  says  in  Calvin's  Case,  7  Co.  Bep.  17  b., 
that  all  infidels  are  in  law  perpetual  enemies ;  for  between  them 
as  with  the  devils,  whose  subjects  they  are,  and  the  Christians 
there  is  perpetual  hostility,  and  can  be  no  peace.  For  as  the 
apostle  saith,  2  Cor.  vi.,  v.  15  :  quae  conventio  Christi  cum  Balial? 
Quae  pars  fideli  cum  infideli  ?  Intideles  sunt  Christi  et  christiano- 
rum  inimici.  And  herewith  agreeth  the  book  in  12  H.  VIII.  fol.  4, 
where  it  is  holden  that  a  pagan  cannot  maintain  any  action  at  all. 
But  this  notion,  though  advanced  by  so  great  a  man,  is,  I  think, 
contrary  not  only  to  the  Scripture,  but  to  common  sense  and  com- 
mon humanity.  And  I  think  that  even  the  devils  themselves, 
whose  subjects  he  says  the  heathens  are,  cannot  have  worse  prin- 
ciples; and  besides  the  irreligion  of  it,  it  is  a  most  impolitic 
notion,  and  would  at  once  destroy  all  that  trade  and  commerce 
from  which  this  nation  reaps  such  great  benefits.  We  ought  to 
be  thankful  to  providence  for  giving  us  the  light  of  Christianity, 
which  he  has  denied  to  such  great  numbers  of  his  creatures  of  the 
same  species  as  ourselves.  We  are  commanded  by  our  Saviour  to 
do  good  unto  all  men,  and  not  only  unto  those  who  are  of  the 
household  of  faith.  And  Saint  Peter  saith,  Acts,  x.,  v.  34,  35, 
That  "  God  is  no  respector  of  persons,  but  in  every  nation  he  that 
feareth  him  and  worketh  righteousness  is  accepted  with  him. "  It 
is  a  little  mean  narrow  notion  to  suppose  that  no  one  but  a  Chris- 
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tian  can  be  an  honest  man.  God  has  implanted  by  nature  on  the 
minds  of  all  men  true  notions  of  virtue  and  vice,  of  justice  and 
injustice,  though  heathens  perhaps  more  frequently  act  contrary 
to  those  notions  than  Christians,  because  they  have  not  such  strong 
motives  to  enforce  them.  But  (as  Saint  Peter  says)  there  are  in 
every  nation  men  that  fear  God  and  work  righteousness;  such 
men  are  certainly  fide  digni,  and  very  proper  to  be  admitted  as 
witnesses.  I  will  not  repeat  what  was  said  by  Sir  George 
Treby  in  the  case  of  *  monopolies  in  the  State  Trials,  vol.  [*  543] 
7,  p.  502,  of  this  notion  of  Lord  Coke's,  and  which  was 
cited  by  one  of  the  counsel,  but  I  think  that  it  very  well  deserves 
every  epithet  that  he  has  bestowed  on  it.  I  have  dwelt  the  longer 
upon  this  saying  of  his,  because  I  think  it  is  the  only  authority 
that  can  be  met  with  to  support  this  general  assertion,  that  an 
infidel  cannot  be  a  witness.  For  though  it  may  be  founded  upon 
some  general  sayings  in  Bracton,  Fleta,  and  Briton,  and  other  old 
books,  those  I  think  of  very  little  weight,  and  therefore  shall  not 
repeat  them ;  first,  because  they  are  only  general  dicta ;  and  in  the 
next  place,  because  these  great  authors  lived  in  very  bigoted 
Popish  times,  when  we  carried  on  very  little  trade  except  the 
trade  of  religion,  and  consequently  our  notions  were  very  nar- 
row, and  such  as  I  hope  will  never  prevail  again  in  this  country. 
As  to  what  is  said  by  that  great  man,  the  Lord  Chief  Justice 
Fortesque,  in  his  book  De  Laudibus,  b.  26,  that  witnesses  are  to 
be  sworn  on  the  holy  evangelists ;  he  is  speaking  only  of  the  oath 
of  a  Christian,  and  plainly  had  not  the  present  question  at  all  in 
his  contemplation.  To  this  assertion  of  my  Lord  Coke's  (besides 
what  I  have  already  said)  I  will  oppose  the  practice  of  this  king- 
dom before  the  Jews  were  expelled  out  of  it  by  the  stat.  18,  K  1. 
For  it  is  plain  both  from  Madox's  History  of  the  Exchequer,  p. 
167  and  174,  and  from  Seld.  vol.  2,  p.  1469,  that  the  Jews  here, 
in  the  time  of  King  John  and  Henry  III. ,  were  both  admitted  to 
be  witnesses,  and  likewise  to  be  upon  juries  in  causes  between 
Christians  and  Jews,  and  that  they  were  sworn  upon  their  own 
books  or  their  own  roll,  which  is  the  same  thing.  I  will  like- 
wise oppose  the  constant  practice  here  almost  ever  since  the  Jews 
have  been  permitted  to  come  back  again  into  England;  viz.,  from 
the  19  Car.  2  (when  the  cause  was  tried  which  is  reported,  2 
Keble,  314),  down  to  the  present  times,  during  which  I  believe 
not  one  instance  can  be  cited  in  which  a  Jew  was  refused  to  be  a 
vol.  xi.  —  9 
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witness  and  to  be  sworn  on  the  Pentateuch  To  this  assertion  I 
shall  likewise  oppose  the  very  great  authority  of  Lord  Hale,  2 
vol.  279.  And  though  this  has  often  been  mentioned  by  the 
counsel,  it  is  so  full  of  law,  of  good  sense,  and  the  spirit  of  Chris- 
tianity, that  I  think  it  cannot  be  repeated  too  often ;  decies  repetita 
placebit.  a  It  is  said  by  Lord  Coke  that  an  infidel  is  not 
[*  544]  to  be  admitted  as  a  *  witness ;  the  consequence  of  which 
would  be  that  a  Jew  who  only  owns  the  Old  Testament 
could  not  be  a  witness.  But  I  take  it  that  although  the  regular 
oath,  as  it  is  allowed  of  by  the  Laws  of  England,  is  tactis  sacro- 
sanctis  Dei  Evangeliis,  which  supposeth  a  man  to  be  a  Christian, 
yet  in  cases  of  necessity,  as  in  foreign  contracts  between  merchant 
and  merchant,  which  are  many  times  transacted  by  Jewish 
brokers,  the  testimony  of  a  Jew  tacto  libro  legis  Mosaicae  is  not 
to  be  rejected,  and  is  used  (as  I  have  been  informed)  amongst  all 
nations.  Yea,  the  oaths  of  idolatrous  infidels  have  been  admitted 
by  the  municipal  laws  of  many  kingdoms,  especially  si  juraverint 
per  verum  Deum  creatorem;  and  special  laws  are  instituted  in 
Spain,  touching  the  forms  of  the  oaths  of  infidels;  vid.  Covarru- 
viam,  torn.  1,  p.  1,  de  juramenti  forma. "  And  he  mentions  a 
case  where  it  would  be  very  hard  if  such  an  oath  should  not  be 
taken  by  a  Turk  or  Jew,  which  he  holds  binding ;  "  for  possibly 
he  might  think  himself  under  no  obligation  if  he  were  sworn 
according  to  the  usual  form  of  the  Courts  of  England :  but  then  it 
must  be  agreed  that  the  credit  of  such  testimony  must  be  left  to 
the  jury. "  Upon  this  citation  of  Lord  Hale  out  of  Covarruviam 
I  shall  say,  once  for  all,  that  I  do  not  lay  any  great  stress  on  the 
citations  out  of  the  Civil  Law  Books,  not  only  because  I  think 
the  present  case  does  not  want  them,  but  likewise,  because  they 
only  show  that  there  are  particular  laws  and  edicts  in  other  coun- 
tries which  determine  this  question  there,  and  therefore  they  are 
not  so  applicable  to  the  present  case,  since  it  is  not  pretended  that 
there  is  any  Act  of  Parliament  which  has  settled  this  matter. 
This  use,  indeed,  and  this  only,  can  be  made  of  these  citations  to 
show  that  the  opinion  of  the  legislature  in  other  countries  has 
been  for  admitting  this  sort  of  evidence. 

The  last  answer  that  I  shall  give  to  this  assertion  of  Lord 
Coke's,  as  explained  in  Calvin's  Case,  are  his  own  words  in  his 
4th  Inst,  p.  155 :  u  Feed  us  pacis  or  commercii  (saith  he),  though 
not  mutui  auxilii,  may  be  stricken  between  a  Christian  Prince 
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and  an  Infidel  Pagan ;  and  as  these  leagues  are  to  be  established 
by  oath,  a  question  will  arise  whether  the  Infidel  or  Pagan  Prince 
may  swear  in  this  case  by  false  gods,  since  he  thereby 
*  offendeth  the  true  God  by  giving  worship  to  false  gods. "  [*  545] 
This  doubt  (saith  he)  was  moved  by  Publicola  to  Saint 
Augustine,  who  thus  resolveth  the  same ;  *  He  that  taketh  the 
credit  of  him  who  sweareth  by  false  gods  not  to  any  evil  but  good, 
he  doth  not  join  himself  to  that  sin  of  swearing  by  devils,  but  is 
partaker  with  those  lawful  leagues,  wherein  the  other  keepeth  his 
faith  and  oath :  but  if  a  Christian  should  anyways  induce  another 
to  swear  by  them,  he  would  grievously  sin.  But  seeing  that  such 
leagues  are  warranted  by  the  word  of  God,  all  incidents  thereto 
are  permitted. n  This  is  (I  think)  as  inconsistent  as  possible  with 
his  notion  that  an  infidel  is  not  fide  dignus,  and  a  full  answer  to 
what  he  said  in  Calvin's  Case  on  this  head;  and  therefore  I  shall 
leave  him  here,  having  (I  think)  quite  destroyed  the  authority  of 
his  general  rule,  that  none  but  a  Christian  ought  to  be  admitted  as 
a  witness. 

I  shall  now  proceed  to  explain  the  nature  of  an  oath,  which 
will,  I  think,  contribute  very  much  towards  the  determination 
of  the  general  as  well  as  the  present  question.  If  an  oath  were 
merely  a  Christian  institution,  as  baptism,  the  sacrament,  and  the 
like,  I  should  be  forced  to  admit  that  none  but  a  Christian  could 
take  an  oath.  But  oaths  were  instituted  long  before  Christianity 
was  made  use  of  to  the  same  purposes  as  now,  were  always  held 
in  the  highest  veneration,  and  are  almost  as  old  as  the  creation. 
Juramentum  (according  to  Lord  Coke  himself)  nihil  aliud  est 
quam  deum  in  testem  vocare ;  and  therefore  nothing  but  the  belief 
of  a  God,  and  that  he  will  reward  and  punish  us  according  to  our 
deserts,  is  necessary  to  qualify  a  man  to  take  an  oath.  We  read 
of  them,  therefore,  in  the  most  early  times.  If  we  look  into  the 
sacred  history,  we  have  an  account  in  Genesis,  c.  xxvi. ,  v.  28  and 
31 ;  and  again,  Genesis,  c.  xxxi.,  v.  53,  that  the  contracts  betwixt 
Isaac  and  Abimelech,  and  between  Jacob  and  Laban,  were  con- 
firmed by  mutual  oaths ;  and  yet  the  contracting  parties  were  of 
very  different  religions,  and  swore  in  a  different  form.  It  would 
be  endless  to  cite  the  places  in  the  Old  Testament  where  mention 
is  made  of  taking  an  oath  upon  solemn  occasions,  and  how  great 
a  Teverence  was  always  paid  to  it.  I  shall  only  take  notice 
of  three,  one  in  Numb.  xxx.  2 :  "He  that  sweareth  an  oath 
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[*  546]  bindeth  *  his  soul  with  a  bond. "    Another  in  Deut. 

c.  vi.,  v.  13:  "Thou  shalt  fear  the  Lord  thy  God,  and 
swear  by  his  name."  And  another,  Psalms  xv.,  v.  5,  where  a 
righteous  man  is  described  in  this  manner,  "  One  who  sweareth 
unto  his  neighbour  and  disappointeth  him  not,  though  it  were  to 
his  own  hindrance.  * 

From  the  passages  of  the  New  Testament,  where  mention  is 
made  of  an  oath,  it  is  plain  that  it  continued  to  be  used  in  the 
same  manner,  and  to  be  had  in  the  same,  if  not  greater,  venera- 
tion after  the  coming  of  our  Saviour.  The  nature  of  an  oath  was 
not  at  all  altered,  only  as  the  promise  of  rewards  and  punishments 
in  another  world  was  then  more  clearly  revealed,  the  obligation 
of  an  oath  grew  much  stronger,  and  those  who  were  really  Chris- 
tians were  under  a  greater  apprehension  of  breaking  it.  "  An 
oath  for  confirmation  (saith  Saint  Paul)  is  an  end  of  all  strife," 
Heb.  c.  xvi.  And  I  cannot  forbear  mentioning  one  passage  more 
out  of  the  New  Testament  to  show  what  great  reverence  was  paid 
to  an  oath  even  by  the  most  wicked  men ;  and  under  what  great 
apprehensions  they  were  of  breaking  it.  It  is  in  Matt,  c.  xiv.,  v. 
6  to  9,  and  it  is  related  in  the  same  manner  by  Saint  Mark,  c.  vi. , 
v.  23  to  26,  that  Herod  having  sworn  to  Herodias  that  whatsoever 
she  asked  of  him  he  would  give  it  her,  though  he  was  exceeding 
sorry  when  she  asked  of  him  the  head  of  Saint  John  the  Baptist, 
yet  for  his  oath's  sake  and  the  sake  of  them  who  sat  with  him  he 
would  not  reject  her.  And  I  cannot  help,  likewise,  in  this  place 
(though  a  little  out  of  course),  taking  notice  of  what  is  said  by 
Lactantius  on  this  subject,  that  some  in  his  time,  who  were  so 
very  wicked  as  not  to  be  afraid  even  of  committing  murder,  had 
yet  such  a  veneration  for  an  oath  and  such  a  dread  of  being  fore- 
sworn that  when  purged  upon  their  oaths  they  durst  not  deny  the 
fact. 

If  we  look  into  profane  authors,  we  shall  find  pretty  much  the 
same  account  of  an  oath.  I  shall  mention  only  two  or  three  of 
the  most  ancient  and  best  of  them.  It  appears  in  several  places 
in  Homer,  that  not  only  his  heroes,  but  likewise  his  gods,  whom 
he  represents  as  gods  of  the  second  rank  subject  to  one  Supreme 
Being,  frequently  confirmed  their  promise  or  threats  with  an  oath, 
and  that  they  were  then  looked  upon  as  unalterable.  In 
[*  547]  two  places  in  Hesiod,  the  one  in  his  book  de  *generatione 
deorum,  and  the  other  in  another  book,  it  is  said  that 
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horrible  misfortunes  and  punishments  will  befall  those  who  swear 
falsely.  So  in  the  beginning  of  Pythagoras's  Golden  Verses, 
considering  an  oath  as  very  sacred  and  as  a  sort  of  religious  wor- 
ship. And  Hierocles,  who  is  very  large  in  his  comment  on  this 
passage,  says  an  oath  was  looked  upon  by  the  ancient  fathers  as 
one  of  the  most  solemn  acts  of  religion.  I  shall  conclude  with 
Cicero,  who  never  speaks  of  an  oath  but  with  the  greatest  rever- 
ence, and  as  the  strongest  tie  which  can  be  laid  upon  men,  Nullum 
vinculum  (says  he)  ad  astringendam  fidem  majores  nostri  arctius 
jurejurando  crediderunt  To  these  great  authorities  I  shall  only 
beg  leave  to  add  the  sentiments  of  two  modern  writers,  but  writers 
of  very  great  credit;  I  mean  Grotius  de  jure  belli  et  pacis,  lib.  2, 
c.  13,  s.  1.  His  words  are,  Apud  omnes  populos  et  ab  omni  sevo 
circa  pollicitationes  promissa  et  contractus  maxima  semper  vis 
fuit  jurisjurandi.  And  Tillotson's  Sermons,  vol.  1,  p.  241, 
where  he  says  that  "  It  is  the  general  practice  of  mankind,  which 
has  universally  obtained  in  all  ages  and  nations  to  confirm  things 
by  an  oath  in  order  to  the  ending  of  differences. " 

It  is  very  plain  from  what  I  have  said  that  the  substance  of  an 
oath  has  nothing  to  do  with  Christianity,  only  that  by  the  Chris- 
tian religion  we  are  put  still  under  great  obligations  not  to  be 
guilty  of  perjury:  the  forms,  indeed,  of  an  oath  have  been  since 
varied,  and  have  been  always  different  in  all  countries  according 
to  the  different  laws,  religion,  and  constitution  of  those  coun- 
tries. But  still  the  substance  is  the  same,  which  is  that  God,  in 
all  of  them,  is  called  upon  as  a  witness  to  the  truth  of  what  we 
say.  Grotius,  in  the  same  chapter,  sect.  10,  says,  forma  juris- 
jurandi verbis  differt,  re  convenit  There  are  several  very  differ- 
ent forms  of  oaths  mentioned  in  Selden,  vol.  2,  p.  1470;  but 
whatever  the  forms  are,  he  says  that  is  meant  only  to  call  God  to 
witness  to  the  truth  of  what  is  sworn ;  "  sit  Deus  testis, "  "  sit 
Deusvindex,"  or  "  ita  te  Deus  adjuvet,"  are  expressions  promis- 
cuously made  use  of  in  Christian  countries ;  and  in  ours  that  oath 
hath  been  frequently  varied;  as  "  ita  te  Deus  adjuvet  tactis  sacro- 
sanctis  Dei  Evangeliis ;  *  "  ita,  &c. ,  et  sacrosancta  Dei  Evan- 
gelia;*  "ita,  &c,  et  omnes  sancti. "  And  now  we  keep  only 
these  words  in  the  oath,  "  so  help  you  God,*  and  which, 
*  indeed,  are  the  only  material  words,  and  which  any  [*  548] 
heathen  who  believes  a  God  may  take  as  well  as  a  Chris- 
tian.   The  kissing  the  book  here,  and  the  touching  the  Brahmin's 
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hand  and  foot  at  Calcutta,  and  many  other  different  forms  which 
are  made  use  of  in  different  countries,  are  no  part  of  the  oath,  but 
are  only  ceremonies  invented  to  add  the  greater  solemnity  to  the 
taking  of  it,  and  to  express  the  assent  of  the  party  to  the  oath 
when  he  does  not  repeat  the  oath  itself ;  but  the  swearing  in  all 
of  them,  be  the  external  form  what  it  will,  is  calling  God 
Almighty  to  be  a  witness,  as  is  clear  from  these  words  of  our 
Saviour,  in  Matthew,  chap,  xxiii.,  v.  21  and  22.  "  Whoso  swear- 
eth  by  the  Temple  sweareth  by  it  and  by  him  that  dwelleth  therein ; 
and  he  that  sweareth  by  Heaven  sweareth  by  the  Throne  of  God 
and  by  him  that  sitteth  thereon.  *  As  to  what  was  said  by  the 
counsel,  that  Christianity  is  part  of  the  law  of  England  (which  is 
certainly  true  as  it  is  here  established  by  laws),  and  that,  there- 
fore, to  admit  the  oath  of  a  heathen  is  contrary  to  the  law  of 
England;  it  appears  from  what  I  have  already  laid  down  that 
there  is  nothing  in  that  argument,  since  an  oath  is  no  more  a  part 
of  Christianity  than  of  every  other  religion  in  the  world.  There 
is  likewise  as  little  in  another  argument  which  was  made  use  of, 
that  an  oath  cannot  be  altered  but  by  Act  of  Parliament;  for  the 
form  of  an  assertory  oath  here  hath  been  frequently  varied  (as  I 
have  already  observed).  And  what  Lord  Coke  says  in  the  2 
Inst,  479,  and  3  Inst,  165,  that  an  oath  cannot  be  altered,  nor  a 
new  one  imposed,  but  by  authority  of  parliament,  plainly  relates 
only  to  promissory  oath  or  oaths  of  office,  as  those  of  Privy  Coun- 
sellors, Judges,  Sheriffs,  and  the  like,  and  not  at  all  to  oaths 
taken  by  witnesses.  As  to  the  passage  mentioned  out  of  the  State 
Trials,  where  the  Lord  Chief  Justice  asked  if  the  witness  were 
a'  Christian  or  not,  who  appeared  to  be  otherwise  by  his  mien  and 
dress,  and  was  going  to  take  the  common  oath,  and  as  to  what 
was  said,  that  Lord  Chief  Justice  Eyre  once  refused  to  swear  a 
man  on  the  Evangelists  who  was  not  a  Christian,  and  that  Lord 
Chief  Baron  Gilbert  did  the  same  to  one  who,  when  asked  whether 
he  believed  in  Christ,  declared  that  he  did  not  know  who  Christ 
was;  . very  little  can  be  inferred  from  either  of  these  instances, 
since  it  does  not  appear  that  the  fact,  to  which  the  witness  was 

going  to  be  sworn,  arose  in  a  foreign  country,  or  that  it 
[*  549]  was  a  mercantile  cause,  or  that  it  was  ever  *  insisted  on 

by  the  counsel  that  the  witness  should  be  examined  in 
any  other  manner  than  in  the  common  form  upon  the  Holy 
Evangelists. 
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Having  now,  I  think,  sufficiently  shown  that  Lord  Coke's  rule 
is  without  foundation  either  in  Scripture,  Teason,  or  law,  that  I 
may  not  be  understood  in  too  general  a  sense,  I  shall  repeat  it 
over  again,  that  I  only  give  my  opinion  that  such  infidels  who 
believe  a  God  and  that  he  will  punish  them  if  they  swear  falsely, 
in  some  cases  and  under  some  circumstances,  may  and  ought  to  be 
admitted  as  witnesses  in  this,  though  a  Christian  country.  And 
on  the  other  hand,  I  am  clearly  of  opinion  that  such  infidels  (if 
any  such  there  be)  who  either  do  not  believe  a  God,  or,  if  they 
do,  do  not  think  that  he  will  either  reward  or  punish  them  in  this 
world  or  in  the  next,  cannot  be  witnesses  in  any  case  nor  under 
any  circumstances,  for  this  plain  reason,  because  an  oath  cannot 
possibly  be  any  tie  or  obligation  upon  them.  I  therefore  entirely 
disagree  with  what  is  reported  to  have  been  said  by  Lord  Chief 
Justice  Ley  in  2  Rol.  Eep.  346,  Tr.  21  Jam.  1.,  B.  R,  that  in  the 
trials  of  matters  arising  beyond  sea  we  ought  to  allow  such  proof 
as  they  beyond  sea  would  allow.  This  would  be  leaving  this 
point  on  so  veTy  loose  and  uncertain  a  foot  that  I  cannot  come 
into  it ;  for  if  this  rule  were  to  "hold,  considering  in  what  a 
strange  manner  justice  is  administered  in  some  foreign  parts, 
God  knows  what  evidence  must  be  admitted.  Nor  can  I  agree 
with  the  resolution  in  the  case  of  Alsop  v.  Bowtrell,  Cro.  Jac. 
541,  2.  M.  17  J.  1.  B.  R,  where  it  was  holden  that  a  certificate 
under  the  seal  of  the  minister  at  Utrecht  and  of  the  said  town 
of  the  marriage  of  two  persons  there,  and  that  they  cohabited 
together  as  man  and  wife,  was  a  sufficient  proof.  To  admit  the 
certificate  of  the  minister  of  the  fact  of  the  marriage  at  a  place 
where  there  is  no  bishop  might  perhaps  be  equal  and  be  resembled 
to  the  certificate  of  the  bishop  here,  which  is  in  some  cases  con- 
clusive evidence  of  a  marriage.  But  I  am  clearly  of  opinion  that 
the  certificate  of  their  cohabiting  together  ought  not  to 
have  been  admitted.  For  our  *  law  never  allows  a  certifi-  [*  550] 
cate  of  a  mere  matter  of  fact,  not  coupled  with  any  matter 
of  law,  to  be  admitted  as  evidence.  Even  the  certificate  of  the 
King  under  his  sign  manual  of  a  matter  of  fact  (except  in  one  old 
case  in  Chancery,  Hob.  213),  has  been  always  refused;  and  it 
would  be  strange  if  we  should  give  greater  credit  to  the  certificate 
of  a  minister  at  Utrecht  than  to  that  of  the  King  himself. 
Besides,  it  is  not  the  best  evidence  that  the  nature  of  the  thing 
will  admit,  but  the  proper  and  usual  evidence  of  a  fact  arising 
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beyond  sea  is  an  affidavit  or  deposition  taken  before  a  public 
notary  and  certified  to  be  so  under  the  seal  of  the  place  or  the 
principal  officer  of  the  place,  which  has  been  admitted  as  evi- 
dence in  some  cases,  where  it  would  be  too  expensive,  considering 
the  nature  of  the  cause,  to  take  out  a  special  commission.  Before 
I  conclude  this  head  I  must  beg  leave  again  to  take  notice  of  what 
is  said  by  Lord  Hale,  that  it  must  be  left  to  the  jury  what  credit 
must  be  given  to  these  infidel  witnesses.  For  I  do  not  think  that 
the  same  credit  ought  to  be  given  either  by  a  court  or  a  jury  to  an 
infidel  witness  as  to  a  Christian,  who  is  under  much  stronger 
obligations  to  swear  nothing  but  the  truth.  The  distinction 
between  the  competency  and  credit  of  a  witness  is  a  known  dis- 
tinction, and  many  witnesses  are  admitted  as  competent  to  whose 
credit  objections  may  be  afterwards  made.  The  rule  of  evidence 
is  that  the  best  evidence  must  be  given  that  the  nature  of  the 
thing  will  admit  The  best  evidence  which  can  be  expected  or 
required  according  to  the  nature  of  the  case  must  be  received ;  but 
if  better  evidence  be  offered  on  the  other  side,  the  other  evidence, 
though  admitted,  may  happen  to  be  of  no  weight  at  all.  To 
explain  what  I  mean ;  suppose  an  examined  copy  of  a  record  (as 
it  certainly  may)  be  given  in  evidence;  if  the  other  side  after- 
wards produce  the  record  itself,  and  it  appears  to  be  different  from 
the  copy,  the  authority  of  the  copy  is  at  an  end.  To  come  nearer 
to  the  present  case ;  supposing  an  infidel  who  believes  a  God  and 
that  he  will  reward  and  punish  him  in  this  world,  but  does  not 
believe  a  future  state,  be  examined  on  his  oath  (as  I  think  he 
may),  and  on  the  other  side  to  contradict  him  a  Christian, 
[*  551]  is  *  examined,  who  believes  a  future  state  and  that  he 
shall  be  punished  in  the  next  world  as  well  as  in  this,  if 
he  does  not  swear  the  truth,  I  think  that  the  same  credit  ought 
not  to  be  given  to  an  infidel  as  to  a  Christian,  because  he  is 
plainly  not  under  so  strong  an  obligation. 

I  have  now  done  with  the  general  question.  And  what  I  have 
said  upon  that  must  plainly  show  of  what  opinion  I  am  in  respect 
to  the  present  question ;  and  therefore  I  shall  be  very  short  as  to 
that.  I  think,  after  what  I  have  already  said,  I  need  say  nothing 
more  to  determine  this  point  than  barely  to  state  the  facts  relat- 
ing to  it  as  they  stand  now  before  the  Court 

It  is  admitted  that  the  cause  is  concerning  a  mercantile  affair, 
which  was  transacted  in  a  foreign  heathen  country,  at  Calcutta. 
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It  must  be  agreed  that  it  is  greatly  to  the  advantage  of  this  nation 
to  carry  on  a  trade  and  commerce  in  foreign  countries,  and  in 
many  countries  inhabited  by  heathens,  and  particularly  in  this 
town,  in  which  we  have  established  a  factory  for  that  purpose. 
A  trade  was  accordingly  carried  on  there  between  the  plaintiff,  a 
heathen  and  subject  of  that  country,  and  a  Christian  merchant,  a 
subject  of  England.  It  is  insisted  by  the  plaintiff  that  the  Eng- 
lish merchant,  being  greatly  in  his  debt,  withdrew  into  England, 
and  consequently  was  not  amenable  to  the  courts  of  justice  in  that 
country,  where,  if  he  could  have  tried  his  cause,  this  evidence, 
which  is  now  in  dispute,  would  have  certainly  been  admitted. 
He  followed  his  debtor  into  England,  which  was  the  only  remedy 
that  he  had  left,  and  filed  his  bill  against  him  in  the  Court  of 
Chancery  here.  No  one  will  (I  believe)  now  say  that  he  had  not 
a  right  to  bring  such  a  suit,  or  that  he  is  not  entitled  to  justice. 
For  though  there  was  such  an  old  notion  in  Popish  times,  and  for 
some  little  time  afterwards,  till  the  reformation  was  fully  estab- 
lished, that  even  an  alien  friend,  especially  if  he  were  an  infidel, 
could  not  sue  in  a  court  of  justice  here,  this  most  absurd,  wicked, 
and  unchristian  notion  has  (God  be  thanked)  been  long  since 
exploded,  and  will,  I  hope,  never  be  revived  again.  It  being 
admitted  that  he  may  bring  his  suit  here,  and,  consequently,  that 
he  is  entitled  to  justice,  it  follows  that  he  must  be  at  liberty 
to  produce  his  evidence  here  in  order  to  make  out  his  casa 
And  if  he  produce  his  evidence,  it  must  be  upon  oath; 
*  for  it  would  be  absurd  to  give  an  infidel  more  credit  [*  552] 
than  a  Christian,  which  we  must  do  if  an  infidel's  evi- 
dence be  necessary  in  order  to  do  justice,  and  yet  he  cannot  be 
examined  upon  oath;  he  must  therefore  be  examined  upon  oath 
in  some  shape  or  other.  In  order  to  obtain  justice  the  plaintiff 
in  this  cause  laid  his  case  properly  before  the  Court  of  Chancery, 
and  prayed  a  commission  to  Calcutta ;  and  the  Court  of  Chancery, 
I  think  very  rightly  and  with  great  justice,  ordered  a  commission 
to  go,  and  that  the  words  "  on  the  Holy  Evangelists  "  should  be 
omitted,  and  the  word  "  solemnly  9  inserted  in  their  room ;  and, 
likewise,  very  prudently  directed  that  the  commissioners  should 
certify  upon  the  return  of  the  commission  in  what  manner  the 
oath  was  administered  to  the  witnesses  examined  on  the  com- 
mission; and  what  religion  they  were  of.  The  commissioners, 
accordingly,  returned  that  the  oath  was  administered  to  the  wit- 
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nesses  in  the  same  words  as  here  in  England,  which  fully  answers 
the  objection  (if  there  was  anything  in  it)  that  the  form  of  the 
oath  cannot  be  altered ;  and  they  certified  that  after  the  oath  was 
read  and  interpreted  to  them,  they  touched  the  Brahmin's  hand  or 
toot,  the  same  being  the  usual  and  most  solemn  manner  in  which 
oaths  are  administered  to  witnesses  who  profess  the  Gentoo 
religion,  and  in  the  same  manner  in  which  oaths  are  usually 
administered  to  persons  who  profess  the  Gentoo  religion  on  their 
examination  as  witnesses  in  the  courts  of  justice  erected  by  virtue 
of  his  Majesty's  letters  patent  at  Calcutta;  and  they  further  cer- 
tified that  the  witnesses  so  examined  were  all  of  the  Gentoo  relig- 
ion. This  certificate,  I  think,  fully  answers  the  objection  that  it 
does  not  appear  that  the  witnesses  believe  a  God,  or  that  he  will 
punish  them  if  they  swear  falsely ;  which  (as  I  have  already  said) 
I  admit  to  be  requisites  absolutely  necessary  to  qualify  a  person 
to  take  an  oath.  I  do  not  at  all  rely  upon  the  books  which  were 
cited  and  which  give  an  account  of  the  Gentoo  religion.  But  it 
is  plain  from  the  certificate  itself  that  they  believe  and  worship  a 
God,  and  that  they  have  priests  for  that  purpose,  which  would  be 
of  no  use  if  they  did  not  believe  that  he  would  reward  or  punish 
them  according  to  their  deserts.  The  certificate  likewise  answers 
this  objection,  that  the  oath  being  only  read  to  the  witnesses,  it 

does  not  appear  that  they  said  or  did  anything  which  sig- 
[*  553]  nified  their  assent  to  it;  for  *  touching  the  hand  or  foot  of 

the  priest  after  these  words.  "  so  help  me  God, "  it  being 
their  usual  form,  is  as  much  signifying  their  assent  as  kissing  the 
book  is  here,  where  the  party  swearing  likewise  says  nothing. 
And  the  case  cited  by  Lord  Chief  Baron  from  2  Sid.  6,  Mich. 
1657,  plainly  proves  this,  where  Chief  Justice  Glyn  was  of  opin- 
ion that  Doctor  Owens  holding  up  his  right  hand  was  sufficient 
without  touching  the  book  And  Lord  Stair,  in  his  Institutes 
of  the  Laws  of  Scotland,  p.  692,  confirms  this,  where  he  says,  u  It 
is  the  duty  of  Judges  in  taking  the  oaths  of  witnesses  to  do  it  in 
those  forms  that  will  most  touch  the  conscience  of  the  swearers, 
according  to  their  persuasion  and  custom;  and  though  Quakers 
and  fanatics,  deviating  from  the  common  sentiments  of  mankind, 
refuse  to  give  a  formal  oath,  yet  if  they  do  that  which  is  mate- 
rially the  same,  it  is  materially  an  oath. " 

The  only  objection  that  remains  against  admitting  this  evidence 
is  that  these  witnesses  will  not  be  liable  to  be  indicted  for  per- 
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jury ;  because  they  are  not  sworn  supra  sacrosancta  Dei  Evangelia, 
which  words,  as  was  insisted,  are  necessary  in  every  such  indict- 
ment, and  therefore  they  are  not  under  the  same  obligations  to 
swear  truly  as  Christian  witnesses  are.  But  this  objection  has 
been,  in  a  great  measure,  already  answered  by  the  Chief  Baron, 
and  it  may  receive  two  plain  answers;  first,  that  these  words 
u  supra  sacrosancta  Dei  Evangelia, "  or  "  tactis  sacrosanctis  Dei 
Evangeliis  "  are  not  necessary  to  be  in  an  indictment  for  perjury. 
They  have  been  omitted  in  many  indictments  against  Jews,  of 
which  several  precedents  have  been  laid  before  us ;  and  they  are 
not  in  the  precedents  of  such  indictments  which  I  find  in  an 
ancient  and  very  good  book,  entitled  West's  Simboleography : 
but  it  is  only  there  said  "  supra  sacramentum  suum  dixit  et 
deposuit  "  or  *  affirmavit  et  deposuit "  Besides,  this  argument, 
if  it  prove  anything,  proves  a  great  deal  too  much ;  for  if  there 
were  anything  in  it,  many  depositions,  even  of  Christians,  have 
been  admitted,  and  many  more  must  be  admitted,  or  else  there 
will  be  a  manifest  failure  of  justice,  where  the  witnesses  are  cer- 
tainly not  liable  to  be  indicted ;  for  when  the  depositions  of  wit- 
nesses are  taken  in  another  country,  it  frequently  happens 
that  they  never  come  over  hither,  *  or  if  they  do,  cannot  [*  554] 
be  indicted  for  perjury  because  the  fact  was  committed  in 
another  country.  Those,  therefore,  who  are  plainly  not  liable  to 
be  indicted  for  perjury  have  often  been,  and  for  the  sake  of  justice 
must  be,  admitted  as  witnesses;  and  so  there  is  an  end  of  this 
objection. 

From  what  I  have  said  it  is  plain  that  my  opinion  is  that  these 
depositions  ought  to  be  read  in  evidence. 9 

ENGLISH  NOTES. 

The  principle  of  the  ruling  case  was  subsequently  approved  by 
Lord  Mansfield,  in  Atcheson  v.  Everitt  (1776),  1  Cowp.  382,  and 
thereafter  reaffirmed  in  other  cases:  Rex  v.  Gilham  (1795),  1  Esp. 
285;  Edmonds  v.  Rowe  (1824),  Ryan  &  Moody  77.  Eventually  it 
was  provided  by  1  &  2  Vict.  c.  105  that  "  in  all  cases  in  which  an 
oath  may  lawfully  be  and  shall  have  been  administered  to  any  person 
.  .  .  such  person  is  bound  by  the  oath  administered,  provided  the  same 
shall  have  been  administered  in  such  form  and  with  such  ceremonies  as 
such  person  may  declare  to  be  binding." 

A  witness  who  has  taken  the  oath  in  the  usual  form  may  be  asked 
whether  he  thinks  such  oath  binding  on  his  conscience;   but  not 
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whether  he  considers  any  other  form  more  binding:  The  Queen9 8  Case 
(1820),  No.  9,  p.  193  post.  An  objection  to  the  evidence  of  a  witness 
on  the  ground  that  the  oath  in  the  form  in  wThich  he  has  taken  it  is  not 
binding  on  his  conscience,  has  been  held  too  late  after  verdict:  Sells 
v.  Hoare  (1822),  3  Brod.  &  Bing.  232,  7  Moore,  36.  A  person  who 
does  not  believe  in  the  sanctions  of  religion  will  not  be  bound  by  an 
oath.  Thus,  where  a  witness  who  had  been  sworn  on  the  voir  dire  stated 
in  answer  to  the  opposing  counsel  that  she  did  not  believe  in  a  future 
state  of  rewards  and  punishments  and  regarded  the  obligation  of  an 
oath  as  no  higher  than  that  of  her  word,  it  was  held  that  the  Judge 
had  acted  properly  in  rejecting  her  evidence:  Maden  v.  Catanack 
(1862),  7  H.&K  360,  31  L.  J.  Ex.  118,  5  L.  T.  288,  10  W.  R. 
112. 

Further,  it  is  not  enough  that  a  person  has  a  religious  belief  unless 
he  is  able  to  say  what  form  of  oath  is  binding  on  his  conscience: 
Noah  v.  All  Khan  (1892),  8  Times  Law  R*p.  444. 

As  to  the  proper  form  of  oath  to  be  administered  to  a  Mahometan, 
see  Rex  v.  Morgan  (1764),  1  Leach  C.  C.  54,  and  to  a  Chinese,  Reg  v. 
Entrehman  (1842),  Carr.  &  M.  248. 

Originally  no  evidence  could  be  received  unless  it  was  given  upon 
oath ;  but  the  rule  has  been  modified  by  successive  statutes.  By  3  & 
4  Will.  IV.  c.  49  and  1  &  2  Vict.  c.  77,  forms  of  affirmation  were  pro- 
vided in  lieu  of  an  oath  for  Quakers,  Moravians,  and  certain  other 
sects.  By  the  Evidence  Further  Amendment  Act  1869  (31  &  32  Vict, 
c.  72),  s.  4,  any  person  called  to  give  evidence  who  objected  to  take 
an  oath  or  was  objected  to  as  incompetent  to  do  so  was  allowed,  if  the 
Judge  was  satisfied  that  an  oath  wrould  not  bind  his  conscience,  to 
make  a  formal  declaration.  The  last  mentioned  enactment  was  repealed, 
and  the  other  enactments  immediately  above  referred  to  were  super- 
seded, by  the  Oath's  Act,  1888  (51  &  52  Vict.  c.  46),  which  provides 
(s.  1)  that  "Every  person  upon  objecting  to  being  sworn,  and  stating 
as  the  ground  of  such  objection,  either  that  he  has  no  religious  belief, 
or  that  the  taking  of  an  oath  is  contrary  to  his  religious  belief,  shall 
be  permitted  to  make  his  solemn  affirmation  instead  of  taking  an 
oath.  .  .  It  has  been  held  that  a  person  cannot  be  allowed  to  affirm 
under  this  Statute  unless  he  expressly  objects  to  being  sworn  on  one  or 
other  of  the  grounds  specified;  and  where  a  witness  is  desirous  of  mak- 
ing an  affirmation  instead  of  taking  an  oath,  it  is  the  duty  of  the  Judge 
presiding  at  the  trial  himself  to  examine  the  witness  and  ascertain  that 
he  objects  to  being  sworn  on  one  or  other  of  those  grounds :  Reg.  v. 
Moore  (1892),  61  L.  J.  M.  C.  80,  66  L.  T.  125,  40  W.  R.  304; 
Nash  v.  Mi  Khan  (1892),  8  Times  Rep.  444. 

As  regards  the  question  how  far  it  is  necessary  to  follow  a  statutory 
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form  of  oath  or  affirmation,  reference  may  be  made  to  Salomons  v. 
Miller  (1853),  8  Ex.  778,  22  L.  J.  Ex.  169,  17  Jur.  463;  Lancaster  & 
Carlisle  Railway  Co.  v.  Heaton  (1858),  8  El.  &  Bl.  952,  27  L.  J.  Q. 
B.  195,  and  Wolsely  v.  Worthington  (1862),  13  Ir.  Ch.  R.  341. 

By  the  5th  section  of  the  Act  of  1888,  if  any  person  to  whom  an 
oath  is  administered  desires  to  swear  with  uplifted  hand  in  the  manner 
usual  in  Scotland,  he  shall  be  permitted  to  do  so,  and  the  oath  shall  be 
administered  in  such  form  and  manner  without  further  question.  The 
impressive  character  of  the  form  of  oath,  as  administered  in  the  Scotch 
Court  of  Justiciary,  is  well  described  by  Sir  Walter  Scott  in  the 
trial  scene  in  the  Heart  of  Midlothian. 

AMERICAN  NOTES. 

This  principle  is  probably  prevalent  in  this  country.  Although  statutes 
generally  provide  for  the  ordinary  form  of  the  oath,  yet  they  also  generally 
provide  that  an  oath  taken  in  any  form  shall  be  binding. 

In  the  Bark  Merrimac,  1  Benedict  (U.  S.  Disk  Ct.),  490,  it  was  held  that  a 
witness  must  be  sworn  in  a  way  to  bind  his  conscience.  (That  was  the  case 
of  a  Chinaman.) 

A  Jew  is  usually  sworn  on  the  Hebrew  Bible,  with  covered  head.  People 
v.  Jackson,  3  Parker  Criminal  Rep.  (N.  Y.),  590. 

See  Vail  v.  Nickerson,  6  Massachusetts,  202 ;  Commonwealth  v.  Buzzell,  16 
Pickering  (Mass.),  153. 

In  1815,  one  who  was  not  a  Quaker  was  committed  to  jail  in  Boston  for 
refusing  to  take  the  oath,  although  he  had  conscientious  scruples  against  it. 
United  States  v.  Coolidge,  2  Gallison  (U.  S.  Circ.  Ct.),  363. 

There  was  a  time,  at  least  in  this  country,  when  a  person  was  held  to  be 
disqualified  as  a  witness,  not  only  if  he  did  not  believe  in  the  existence  of  God, 
but  if  he  did  not  believe  that  God  punishes  false  swearing  in  a  future  state  of 
existence.  Some  of  the  early  cases  went  so  far  as  to  exact  a  belief  in  a  future 
state  of  rewards  as  well  as  punishments.  This  doctrine  was  thus  expressed 
(obiter,  however,  because  the  witness  was  an  atheist)  in  Jackson  v.  Gridley,  18 
Johns.  (New  York),  98, 103,  by  Spencer,  C.  J. :  "  By  the  law  of  England,  which 
has  been  adopted  in  this  State,  it  is  fully  and  clearly  settled,  that  infidels  who  do 
not  believe  in  a  God,  or  if  they  do,  do  not  think  that  he  will  either  reward  or  punish 
them  in  the  world  to  come,cannot  be  witnesses  in  any  case,  nor  under  any  circumstances, 
because  an  oath  cannot  possibly  be  any  tie  or  obligation  upon  them."  Citing  Omi- 
chund  v.  Barker,  Willes,  549.  This  doctrine  of  course  shut  out  that  portion  of 
Universalists  who  did  not  believe  in  any  future  punishment,  although  they  be- 
lieved that  God  punished  sin  in  this  life.  This  is  the  doctrine  of  the  Supreme 
Court  of  Connecticut,  in  Curtiss  v.  Strong,  4  Day,  51  (but  here  the  witness  did 
not  acknowledge  the  obligation  of  an  oath);  Atwood  v.  Welton,  7  Conn.  66; 
and  of  Tennessee  in  State  v.  Cooper,  2  Overton,  96 ;  5  Am.  Dec.  656.  Story 
held :  "  Persons  who  do  not  believe  in  the  existence  of  a  God,  or  of  a  future 
state,  or  have  no  religious  belief,  are  not  entitled  to  be  sworn  as  witnesses. 
The  administration  of  an  oath  supposes  that  a  moral  and  religious  accounta- 
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bility  is  felt  to  a  Supreme  Being,"  —  which  falls  somewhat  short  of  the 
stricter  rule  of  Jackson  v.  Gridley  (supra) ;  Wakefield  v.  Ross,  5  Mason  (U.  S. 
Circuit  Ct.),  16. 

But  it  was  held  later  in  New  York,  in  Buils  v.  Swartwood,  2  Cowen,  431, 
that  a  Universalist  who  believes  in  limited  future  punishment  is  competent. 
See  also  ibid.  572.  The  Massachusetts  Supreme  Court  also,  in  1813,  held  that 
the  witness's  disbelief  in  a  future  state  of  existence  went  only  to  his  credi- 
bility. Greenleaf  says  (1  Ev.  §  369)  :  "  It  may  be  considered  as  now  generally 
settled  in  this  country,  that  it  is  not  material  whether  the  witness  believes 
that  the  punishment  will  be  inflicted  in  this  world  or  the  next.  It  is  enough 
if  he  has  the  religious  sense  of  accountability  to  the  Omniscient  Being  who  is 
invoked  by  an  oath."  So  in  Brock  v.  MUligan,  10  Ohio,  121,  belief  in  a 
future  state  of  rewards  and  punishments  was  considered  unessential,  the 
Court  observing  that  "  it  may  at  this  time  be  considered  as  pretty  generally 
settled,  both  in  England  and  in  the  United  States,  that  whoever  believes  in  the 
moral  influence  and  control  of  an  overruling  Providence  in  this  life,  and  that  an 
oath  is  binding  on  his  conscience,  is  competent  to  testify  ;  "  for  aside  from  the 
penalties  imposed  by  civil  enactments,  if  the  witness  believes  in  the  moral 
obligations  of  an  oath,  the  reward  of  good  and  the  punishment  of  evil  actions 
by  some  superior  power  is  irresistibly  implied."  The  Court  further  suggested 
that  even  this  requirement  should  be  discarded  by  legislation.  So  the  Su- 
preme Court  of  Vermont,  in  Arnold  v.  Arnold's  Estate,  13  Vt.  362  (1811), 
held  that  no  person  who  believes  in  the  existence  of  God  or  a  Supreme  Being, 
who  is  the  just  moral  governor  of  the  universe,  who  will,  either  in  this  life  or 
the  next,  reward  virtue  and  punish  vice,  and  who  feels  that  an  oath  will  be 
binding  on  his  conscience,  may  be  excluded  as  a  witness.  This  is  a  very 
learned  and  admirable  opinion  by  Redfield,  J.,  who  examines  the  subject  his- 
torically, theologically,  and  legally,  and  concludes:  "There  does  not  seem 
any  more  propriety  in  requiring  the  witness  to  believe  in  a  future  state  of 
existence  even,  much  more  of  a  punishment  in  the  future  life,  than  in  any 
other,  or  indeed  all  the  articles  of  the  Christian  faith."  So  in  Cubbison  v. 
McCreary,  2  Watts  &  Serg.  (Penn.)  262  (1841),  the  test  was  said  to  be  "  whether 
he  believe  in  the  existence  of  God,  who  will  punish  him  if  he  swTears  falsely  " 
(disapproving  the  Connecticut  and  Tennessee  rule).  In  several  courts  the 
case  of  Attcood  v.  Welton  is  regarded  as  the  only  one  necessarily  exacting  a 
belief  in  a  future  state  of  rewards  and  punishments.  (One  Judge  there  dis- 
sented.) The  belief  in  a  future  state  of  punishment  for  false  swearing  was 
held  not  essential  in  United  States  v.  Kennedy,  3  McLean^  (U.  S.  Circ.  Ct.), 
175;  Hunscom  v.  Hunscom,  15  Massachusetts,  184:  Reg,  v.  Pah-Mah-Gay,  20 
Q.  B.,  Up.  Can.,  195;  Blair  v.  Seaver,  26  Penn.  State,  274. 

All  this  narrowness  of  the  law  was  imported  through  a  wrong  report  of 
the  language  of  Chief  Justice  Willes  in  the  report  of  the  case  of  Omichund 
v.  Barker,  in  1  Atkyns  45,  where  his  language  is  given :  "I  am  clearly  of 
opinion  that  if  they  do  not  believe  in  a  God  or  future  rewards  or  punishments, 
they  ought  not  to  be  admitted  as  witnesses."  His  language  as  given  in 
Willes'  Reports  (p.  135 ante)  was:  "I  am  clearly  of  opinion  that  such  infidels 
(if  any  such  there  be)  who  either  do  not  believe  in  a  God,  or  if  they  do,  do  not 
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think  that  he  will  either  reward  or  punish  them  in  this  world  or  in  the  next,  can- 
not be  witnesses  in  any  case,"  &c.  Also :  "  Nothing  but  the  belief  of  a  God,  and 
that  he  will  reward  and  punish  us  according  to  our  deserts,  is  necessary  to  qual- 
ify a  man  to  take  the  oath."  Chancellor  Walworth  shows,  in  the  report  of  a 
case  decided  by  him  as  Circuit  Judge  (2  Cowen,  433),  that  although  Atkyns  first 
reported  the  case,  yet  the  report  in  Willes  was  copied  from  the  manuscript 
notes  of  the  Chief  Justice,  fifty  years  after  his  death,  and  published  by  Durn- 
ford.  The  latter  therefore  must  be  the  correct  version.  Of  Willes*  Reports, 
Mr.  Wallace  says,  in  "  The  Reporters,  "  p.  438 :  "  These  reports,  though 
posthumous,  are  admitted  to  be  highly  authoritative.  They  appear  to  have 
been  prepared  by  the  Chief  Justice  himself,  and  were  carefully  revised  by 
Mr.  Durnford,  their  reputable  editor.  Willes  and  Wilson  are  probably  the  most 
authoritative  Reports  of  the  reign  of  George  II."  On  the  other  hand,  we  learn 
from  the  same  source  that  Atkyns  was  a  bad  reporter.  The  King's  Bench 
once  forbade  counsel  to  cite  him,  and  he  was  denounced  by  several  English 
Judges  as  incorrect  and  slovenly,  by  Judge  Green  of  Virginia  as  "blunder- 
ing and  confused,"  and  by  Mr.  Wallace  as  "jejune  "  and  "  defective."  It  is 
evident  from  a  comparison  that  Atkyns's  report  is  much  less  full  than  that  in 
Willes,  and  it  is  probable  that  it  was  made  from  memory  or  hasty  notes. 
The  opinion  of  the  Chief  Justice  in  Atkyns's  covers  less  than  three  pages ; 
in  Willes  it  covers  thirteen.  The  case  is  also  reported  in  a  dozen  lines  in  1  Wil- 
son (K.  B.),  84,  with  the  remark,  "  so  that  at  this  day  it  seems  to  be  settled 
that  infidelity  of  any  kind  doth  not  go  to  the  competency  of  a  witness." 
Behold  therefore  "  how  great  a  matter  a  little  fire  kindleth !  "  As  Walworth 
says,  this  misreport  was  "  the  foundation  of  all  the  error  on  this  subject." 
Judge  Cow  en  made  this  point  the  subject  of  a  learned  note  in  2  Cowen,  435, 
in  which  he  supports  the  views  of  Walworth.  The  Chief  Justice's  opinion  in 
Willes  is  one  of  the  noblest  to  be  found  in  the  law  books,  and  more  liberal 
in  sentiment  than  the  opinions  of  Coke,  and  indeed  of  many  lawyers  who 
lived  a  century  later  than  Willes. 

This  dispute  has  been  set  at  rest  in  many  States  by  constitutional  or  legis- 
lative enactment  in  comparatively  recent  years,  as  for  example,  in  New  York, 
where  it  is  provided  by  constitution  that  "  no  person  shall  be  rendered  incom- 
petent to  be  a  witness  on  account  of  his  opinions  on  matters  of  religious 
belief."  Such  is  the  law  of  Arkansas,  Iowa,  Missouri,  Wisconsin,  California, 
Indiana,  Kansas,  Michigan,  Nebraska,  Nevada,  Ohio,  Maryland,  Florida, 
Oregon,  Virginia.  See  note  02,  Am.  Dec.  473  ;  Hough's  Am.  Const.  Under 
this  rule,  in  Smith  v.  Brown,  8  Kansas,  608,  an  Indian  was  allowed  to  testify, 
although  he  simply  thought  that  he  would  be  hanged  for  telling  a  lie. 

So  men  have  at  last  accepted  the  enlightened  Chief  Justice  Willes'  dec- 
laration :  "  It  is  a  little  mean  narrow  notion  to  suppose  that  no  one  but  a 
Christian  can  ba  an  honest  man." 

It  seems  however  that  religious  scepticism  may  still  be  shown  by  cross- 
examination  and  urged  against  the  witness's  credibility.  Stanbro  v.  Hopkins, 
28  Barb.  (New  York),  265.  The  Judge  here  observes  :  "  I  have  no  fears  that 
this  rule  will  eucourage  parties  to  scandalize  truly  religious  witnesses  by  im- 
putations that  they  profess  the  worst  of  creeds.  For  so  long  as  no  religious 
test  shall  be  required  for  Judges  and  jurors,  parties  will  be  loath  to  cross-ex- 
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amine  witnesses  as  to  their  opinions  on  matters  of  religious  belief,  unless  they 
are  well  assured  the  opinions  of  the  witnesses  are  very  obnoxious  to  sentiments 
of  citizens  who  say  with  Pope,  — 

"  '  For  modes  of  faith  let  graceless  zealots  fight, 
His  can't  be  wrong  whose  life  is  in  the  right.* " 

Professor  Thayer  embraces  the  principal  case  in  his  Cases  on  Evidence. 

No  2.  —  HAERTS  v.  TIPPETT. 
(n.  P.  1811.) 

No.  3.  —  EEX  v.  WATSON. 
(N.  p.  1817.) 

RULE. 

Questions  going  to  the  credit  of  a  witness  are  admis- 
sible upon  his  cross-examination.  If  the  question  be 
directed  to  a  matter  collateral  to  the  issue,  the  answer 
of  the  witness  must  be  accepted  as  conclusive,  and  other 
witnesses  cannot  be  called  to  contradict  him. 

The  only  modes  of  impeaching  the  credit  of  a  witness 
are  by  cross-examination,  by  producing  the  record  of  his 
conviction  of  some  crime,  or  by  adducing  general  evidence 
that  he  is  unworthy  of  being  believed  upon  his  oath. 

Harris  v.  Tippett. 

2  Camp.  637-639  (12  R.  R.  767). 

Witness.  —  Cross-examination.  —  Collateral  Matter, 

[637]     Any  question  may  be  put  to  a  witness  in  cross-examination,  the  answer 
to  which  may  have  a  tendency  to  discredit  him  ;  but  if  such  a  question  be 
collateral  to  the  matter  in  issue,  the  answer  which  the  witness  gives  must  be 
taken  as  conclusive,  and  other  witnesses  cannot  be  called  to  contradict  him. 

This  was  an  action  for  not  accounting  for  a  promissory  note 
given  to  the  defendant  to  be  discounted  on  behalf  of  the  plaintiff. 

A  witness  for  the  defendant  was  asked,  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  a  witness,  examined  for 
the  plaintiff,  from  attending  the  trial.  He  swore  positively  that 
he  had  not 
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Dauncey  then  proposed  to  call  back  the  other  to  contradict  him. 
Lawrence,  J.    That  cannot  be  done.    You  must  take  his 
answer. 

*  Dauncey  contended,  that  for  the  purpose  of  discredit-  [*  638] 
ing  the  witness  it  was  competent  to  show  that  he  had 
sworn  falsely  in  this  instance,  and  actually  had  attempted  to  dis- 
suade the  other  from  attending  the  trial. 

Lawrence,  J.  Had  this  been  a  matter  in  issue,  I  would  have 
allowed  you  to  call  witnesses  to  contradict  what  the  last  witness 
has  sworn;  but  it  is  entirely  collateral,  and  you  must  take  his 
answer.  I  will  permit  questions  to  be  put  to  a  witness  as  to  any 
improper  conduct  of  which  he  may  have  been  guilty,  for  the  pur- 
pose of  trying  his  credit;  but  when  these  questions  are  irrelevant 
to  the  issue  on  the  record,  you  cannot  call  other  witnesses  to  con- 
tradict the  answers  he  gives.  No  witness  can  be  prepared  to 
support  his  character  as  to  particular  facts,  and  such  collateral 
inquiries  would  lead  to  endless  confusion. 

Lawrence,  J.,  laid  down  the  same  rule  several  times  during 
the  circuit ;  and  it  seems  particularly  illustrated  by  the  following 
case,  which  occurred  at  Monmouth.  One  Yewin  was  indicted  for 
stealing  wheat  The  principal  witness  against  him  was  a  boy  of 
the  name  of  Thomas,  his  apprentice.  Lawrence,  J. ,  allowed  the 
prisoner's  counsel  to  ask  Thomas,  in  cross-examination,  whether 
he  had  not  been  charged  with  robbing  his  master,  and 
whether  he  had  not  afterwards  said  he  *  would  be  revenged  [*  639] 
of  him,  and  would  soon  fix  him  in  Monmouth  gaol  ?  —  He 
denied  both.  The  prisoner's  counsel  then  proposed  to  prove  that 
he  had  been  charged  with  robbing  his  master,  and  had  spoken  the 
words  imputed  to  him.  Lawrence,  J.,  ruled  that  his  answer 
must  be  taken  as  to  the  former ;  but  that  as  the  words  were  mate- 
rial to  the  guilt  or  innocence  of  the  prisoner,  evidence  might  be 
adduced  that  they  were  spoken  by  the  witness. 

Eex  v.  Watson. 

2  Starkie,  149-159. 

Witness.  —  Cross  -  exa  mination.  —  Collateral  Matter. 

Evidence  of  a  particular  collateral  fact  cannot  be  adduced  in  any  case,  [149] 
whether  civil  or  criminal,  in  order  to  discredit  a  witness.    The  only 
modes  of  impeaching  the  credit  of  a  witness,  are  by  cross-examination,  by  pro- 
vol.  xi.  — 10 
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ducing  the  record  of  his  conviction  of  some  crime,  or  by  adducing  general  evidence 
that  he  is  unworthy  of  being  bolieved  upon  his  oath.  If  a  witness  be  asked  as 
to  a  collateral  fact  his  answer  is  conclusive. 

This  was  a  trial  at  bar,  upon  an  indictment  against  James 
Watson  the  elder  for  high  treason,  founded  upon  the  statutes  25 
E.  3,  st  5,  c.  2,  and  the  36  G.  3,  c.  7. 

In  the  course  of  the  evidence  adduced  on  the  part  of  the  pris- 
oner, it  was  proposed  to  prove  the  certificate  of  the  marriage  of 
John  Castle  with  Elizabeth  Streeter.  Castle  had  been  examined 
as  a  witness  for  the  Crown,  and  had  stated  himself  to  be  an  accom- 
plice in  the  treasons  charged  against  the  prisoner,  and  upon  his 
cross-examination  had  admitted  that  he  had  been  guilty  of  several 
crimes.  He  had  not  been  asked  whether  he  had  been  guilty  of 
bigamy,  but  the  establishment  of  the  marriage  to  which  this  cer- 
tificate related  would,  when  coupled  with  his  own  admission  of 
another  previous  marriage  with  a  woman  still  living,  have  proved 
that  he  was  guilty  of  bigamy. 

The  Attorney-General  objected  to  the  reception  of  this  evidence, 
if  it  was  offered  with  a  view  to  criminate  Castle,  although  he 
seemed  to  admit  that  it  would  be  evidence  with  a  view  to  his 

contradiction  merely. 
[*  150]      *  Wetherell  avowed  that  the  evidence  was  offered  with 
a  view  not  to  contradict  the  witness,  but  to  criminate  him. 

The  Court  inquired  whether  he  was  prepared  with  a  record  of 
the  witness's  conviction. 

Wetherell  answered  that  he  was  not ;  but  contended  that  he  had 
a  right  to  prove  such  an  accumulated  infamy  of  character  against 
the  witness  as  would  render  him  incredible.  The  point  was 
insisted  upon  at  considerable  length  by  Wetherell  and  Copley, 
Serjt,  who  relied  principally  upon  the  following  matters.  That 
no  decision  could  be  cited  by  the  counsel  for  the  Crown  to  the 
contrary ;  and  that  it  would  militate  against  the  plainest  princi- 
ples of  justice  to  reject  such  evidence,  since  a  man  might  be  able 
to  prove  that  a  witness  was  not  to  be  believed  upon  his  oath,  by 
showing  that  he  had  been  guilty  of  a  number  of  criminal  acts, 
although  he  could  not  produce  a  single  record  of  conviction. 
That  since  it  might  be  proved  indirectly,  that  the  witness  is  not 
credible  upon  oath,  it  was  too  strong  a  proposition,  to  say  that 
the  same  conclusion  might  not  be  proved,  directly,  by  actual 
proof  of  accumulated  crimes,  which  demonstrated  the  infamy  of 
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the  witness ;  that  the  witness  himself,  were  it  not  for  the  particu- 
lar objection,  that  he  is  not  bound  to  criminate  himself,  might  be 
asked  whether  he  had  committed  a  particular  crime ;  why, 
then,  might  not  the  same  fact  be  proved  by  other  *  evi-  [*  151] 
dence  to  which  the  particular  objection  did  not  apply. 
That  the  consequences  would  be  enormous  and  alarming  to  the 
administration  of  justice,  if  such  evidence  were  to  be  shut  out 
A  witness  who  had  committed  a  multitude  of  crimes,  but  who 
had  not  been  convicted  of  one,  would  stand  as  a  fair  and  credible 
witness  in  a  Court  of  justice ;  if  he  were  to  be  asked  the  question, 
he  would  not  be  bound  to  answer  it;  and,  therefore,  if  other 
evidence  could  not  be  adduced  to  prove  it,  that  testimony,  which 
is  essential  to  the  ascertainment  of  truth,  inasmuch  as  it  ascer- 
tains the  degree  of  credit  due  to  a  witness,  would  be  wholly 
excluded. 

The  Attorney-General  being  about  to  reply,  was  stopped  by  the 
Court 

Lord  Ellenborough.  This  is  so  clear  a  point,  and  so  entirely 
without  precedent,  that  it  would  be  a  waste  of  time  to  call  for  a 
reply.  For  the  purpose  of  ascertaining  the  credit  due  to  wit- 
nesses, the  Court  indulge  free  cross-examination;  but  when  a 
crime  is  imputed  to  a  witness,  of  which  he  may  be  convicted  by 
due  course  of  law,  the  Court  know  but  one  medium  of  proof,  the 
record  of  conviction.  It  is  the  constant  practice  at  Nisi  Prius  not 
to  receive  such  evidence  without  the  record  of  conviction.  You 
may  ask  the  witness  whether  he  has  been  guilty  of  such  a  crime, 
this,  indeed,  would  be  improperly  asked,  because  he  is 
not  bound  to  criminate  himself,  but  if  he  does  *  answer  [*152] 
promptly,  you  must  be  bound  by  the  answer  which  he 
gives,  for  the  Court  does  not  sit  for  the  purpose  of  examining 
into  collateral  crimes.  It  would  be  unjust  to  permit  it,  for  it 
would  be  impossible  that  the  party  should  be  ready  to  exculpate 
himself,  by  bringing  forward  evidence  in  answer  to  the  charge; 
there  would  be  no  possibility  of  a  fair  and  competent  trial  upon 
the  subject,  and  therefore  it  is  never  done. 

Bayley,  J.  I  entertain  no  doubt  upon  this  point,  and  this  is 
not  the  first  time  I  have  had  occasion  to  consider  it  If  this  evi- 
dence were  admissible,  it  would  be  impossible  to  proceed  in  the 
administration  of  justice,  because  on  every  trial  the  Court  would 
have  to  try  one  hundred  different  issues;  and  juries,  instead  of 


148 


EVIDENCE. 


Ho.  8.  —  Bex  v.  Watton,  2  Starkfc,  168-164. 

having  one  issue  to  try,  would  have  their  attention  withdrawn 
from  one  single  point  to  look  into  an  indefinite  number  of  crimes. 
If  a  witness  has  been  guilty  of  a  crime  which  incapacitates  him, 
you  are  to  produce  the  record  of  his  conviction  and  prove  his  iden- 
tity, and  then  he  cannot  be  heard  in  a  Court  of  justice.  The  rule 
is,  that  a  party  against  whom  a  witness  is  called,  may  examine 
witnesses  as  to  his  general  character;  but  he  is  not  allowed  to 
prove  particular  facts,  in  order  to  discredit  him.  The  witnesses 
may  state  that  he  is  not  a  man  to  be  believed  upon  his  oath ;  but 
they  cannot  state  that  at  such  a  time  he  committed  a  particular 

offence,  for  although  every  man  may  be  supposed  to  be 
[*  153]  *  capable  of  defending  his  general  character,  he  cannot 

come  prepared  to  defend  himself  against  particular  charges 
without  notice,  and  such  evidence  would,  on  that  account,  supply 
but  a  very  imperfect  test  of  credibility.  If  the  witness  were 
apprised  of  the  charges,  he  might  come  prepared  with  evidence  to 
show,  that  although  there  was  primd,  facie  evidence  against  him, 
they  were  in  reality  unfounded.  You  may  indeed  ask  the  ques- 
tion of  the  witness  himself ;  but  if  he  choose  to  answer  the  ques- 
tion, you  must  stand  or  fall  by  the  answer  which  he  gives.  He 
may  demur  to  the  question,  for  he  is  not  bound  to  criminate 
himself ;  and  if  he  refuse,  this  is  not  without  its  effect  with  the 
jury.  If  you  ask  a  witness  whether  he  has  committed  a  particu- 
lar crime,  it  would  perhaps  be  going  too  far  to  say  that  you  may 
discredit  him  if  he  refuse  to  answer;  it  is  for  the  jury  to  draw 
what  inferences  they  may.  With  regard  to  this  particular  case, 
I  am  of  opinion  that  the  counsel  for  the  prisoner  cannot  go  into 
evidence  of  particular  facts  to  show  that  the  witness  is  not  to  be 
believed  upon  his  oath. 

Abbott,  J.  I  am  of  the  same  opinion;  and  if  the  Attorney- 
General  had  not  interfered  the  Court  ought  not  to  have  admitted 
this  evidence.  In  many  cases  counsel  may  not  choose  to  object 
to  particular  evidence ;  but  in  no  case  ought  the  Court  to  admit 

evidence  which  by  the  law  of  the  land  ought  not  to  be 
[*  154]  received.    I  was  surprised  *  to  hear  that  the  counsel  for 

the  prisoner  did  not  expect  that  the  admissibility  of  this 
evidence  would  be  questioned.  It  has  been  much  disputed  of  late 
years,  whether  it  is  competent  to  ask  a  witness  whether  he  has 
committed  any  crime,  or  to  put  to  him  any  question  which  tends 
to  disgrace  and  disparage  him.    The  subject  is  discussed  much  at 
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length  in  the  last  edition  of  Mr.  Peake's  hook  on  evidence;  refer- 
ence is  there  made  to  a  dictum  of  Lord  Ch.  J.  Treby,  who  upon 
a  trial  for  high  treason  said  that  no  question  could  be  put  to  a 
witness,  the  answer  to  which  might  bring  him  into  disgrace  and 
disparagement.  Within  a  few  years,  upon  a  trial  before  the  late 
Lord  Chief  Baron,  than  whom  a  more  learned  or  humane  Judge 
never  sat  upon  the  bench,  a  question  was  put  to  the  witness,  I  do 
not  precisely  recollect  whether  to  criminate  him,  or  whether  it 
merely  tended  to  discredit  him:  I  believe  the  latter;  but  the 
Lord  Chief  Baron  would  not  allow  it  to  be  put ;  and  in  order  to 
bring  the  question  to  a  conclusion,  a  bill  of  exceptions  was  ten- 
dered, in  order  that  the  point  might  be  brought  before  the  House 
of  Lords ;  but  it  was  not  proceeded  in.  The  usual  question  put 
for  the  purpose  of  discrediting  the  testimony  of  a  witness  is, 
Would  you  believe  that  witness  upon  his  oath  ?  but  the  particular 
reasons  have  never  been  received. 

To  what  would  the  reception  of  such  evidence  lead? 
To  the  trial  by  the  jury  impanelled  here  *  whether  the  [*  155] 
witness  had  committed  a  crime:  if  so,  since  a  similar 
inquiry  might  be  made  in  the  case  of  every  other  witness,  the 
jury  might  be  kept  here  from  day  to  day  to  an  indefinite  period. 
This  would  be  imposing  a  burden  which  ought  not  to  be  cast  upon 
them.  There  is  no  difference  as  to  the  rules  of  evidence  between 
criminal  and  civil  cases.  What  may  be  received  in  the  one  case 
may  be  received  in  the  other;  and  what  is  rejected  in  the  one 
ought  to  be  rejected  in  the  other.  But  in  civil  causes  how  can 
the  party  or  witness  come  prepared  to  rebut  the  presumptive  evi- 
dence of  guilt  which  may  be  adduced  against  him  ?  On  these 
grounds,  without  going  further  into  the  subject,  I  am  quite  sure 
that  this  evidence  ought  not  to  be  received. 

He  afterwards  added  that  he  recollected  a  case  coram  Law- 
rence, J.,  at  Gloucester,  Harris  v.  Tippet,  2  Camp.  637  (p.  144, 
supra),  where  a  similar  question  was  put  to  the  witness,  and  the 
learned  Judge,  after  hesitating  for  some  time,  at  last  said,  "  You 
may  put  the  question  if  you  please;  but  if  you  do,  you  must 
take  the  answer  for  good  or  for  bad  :  you  cannot  call  witnesses  to 
contradict  him. " 

Holroyd,  J.    I  am  also  very  clearly  of  the  same  opin- 
ion.   If  such  evidence  be  admissible,  it  *  is  to  be  expected  [*  156] 
that  it  would  have  been  very  frequently  tendered  and 
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received ;  for  it  is  obvious  how  veiy  important  such  evidence  must 
be,  in  criminal  cases  particularly.  The  circumstance  that  such 
evidence  never  has  been  received  is  a  strong  argument  to  show 
that  it  cannot  be  received ;  but  this  is  not  the  first  time  that  the 
question  has  occurred  and  such  evidence  has  been  rejected.  In 
addition  to  the  great  inconvenience,  it  would  be  impossible  truly 
and  justly  to  decide  collateral  issues  of  this  nature.  How  would 
it  be  possible  for  a  party  or  a  witness  to  come  prepared  to  explain 
and  rebut  pHmd  facie  and  presumptive  proofs  applicable  to  every 
action  of  his  life,  which  notice  of  the  charge  might  have  enabled 
him  to  do  ?  The  effect  would  be  to  withdraw  the  attention  of  the 
jury  from  the  question  which  they  were  impanelled  to  try,  in 
order  to  try  a  number  of  collateral  issues,  and  to  render  witnesses 
unwilling  to  appear  in  a  Court  of  justice  where  they  would  be 
liable  to  charges,  which  for  want  of  previous  notice  they  could 
•  not  repel.    In  the  case  of  Spencdey  qui  tarn  v.  De  WUlott,  7  East, 

108,  which  was  an  action  for  usury,  alleged  to  have  been  com- 
mitted in  a  contract  made  by  the  defendant  with  the  Marquis  de 
Chambonas,  after  the  Marquis  de  Chambonas  had  proved  the  usury 
as  stated  in  the  declaration,  the  defendant's  counsel  proposed  to 

ask  the  Marquis  what  contracts  he  had  made  with  a  Mr. 
[*  157]  *  Schullenberg,  and  with  several  other  third  persons  from 

whom  he  had  taken  up  money  on  the  same  days,  with  a 
view  to  show  that  the  contracts  in  question  were  of  the  same 
nature,  and  not  usurious,  if  he  answered  one  way,  or  to  contradict 
him  if  he  answered  otherwise.  But  Lord  Ellenborough  refused 
to  suffer  the  question  to  be  put,  conceiving  it  to  be  entirely  irrele- 
vant to  the  issue,  and  held  that  it  was  not  allowable  to  a  counsel 
on  cross-examination  to  put  a  question  to  a  witness  concerning 
any  distinct  collateral  fact,  not  relevant  to  the  issue,  for  the  pur- 
pose of  disproving  the  truth  of  the  expected  answer  by  other  wit- 
nesses. And  the  plaintiff  having  obtained  a  verdict  for  £25,000, 
the  Court  of  K.  B.  rejected  a  motion  for  a  new  trial  upon  that 
ground,  but  granted  a  new  trial  upon  another  ground.  Upon  that 
occasion  Lord  Ellenborough  observed  that  he  had  ruled  the  point 
again  and  again  at  the  sittings,  till  he  was  quite  tired  of  the 
agitation  of  the  question,  and  therefore  wished  that  a  bill  of 
exceptions  should  be  tendered  by  any  party  who  was  dissatisfied 
with  his  judgment,  that  the  question  might  finally  be  put  to 
rest.    If  the  case  came  on  for  trial  again  there  was  an  opportunity 
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of  tendering  a  bill  of  exceptions,  by  means  of  which  the  very 
eminent  counsel,1  if  he  had  thought  the  question  tenable,  might 
have  carried  it  to  the  House  of  Lords.  Some  cases  have  occurred 
since:  I  have  understood  that  the  rule  has  been  acted 
upon,  to  this  extent,  at  least,  that  *  if  you  propose  a  ques-  [*  158] 
tion  to  a  witness,  and  he  declines  to  answer  it,  his  not 
answering  can  have  no  effect  with  the  jury.  If  he  does  answer 
it,  you  must  be  satisfied  with  his  answer,  since  it  is  given  upon 
the  penalty  of  being  prosecuted  for  perjury.  This  was  so  held  by 
Mr.  Justice  Lawrence,  in  a  case  of  which  I  have  a  note,  Harris 
v.  Tippett,  2  Camp.  637  (p.  144,  supra),  and  I  have  always  con- 
sidered it  as  settled  law  and  acted  upon  from  the  earliest  times. 

The  prisoner  was  acquitted. 

ENGLISH  NOTES. 

The  principle  stated  in  the  first  paragraph  of  the  rule  is  illustrated 
in  the  common  case  in  which  the  witness  is  asked  whether  he  has  been 
guilty  of  any  offence  or  immorality.  If  he  denies  the  conduct  sug- 
gested, it  cannot  be  proved  by  other  evidence,  if  it  be  irrelevant  to  the 
issue:  see  the  ruling  cases,  and  also  Rex  v.  Budge  (1805),  2  Peake, 
232,  4  R.  It.  906  ;  Thomas  v.  David  (1837),  7  Carr.  &  Payne,  350; 
Goddard  v.  Parr  (1855),  24  L.J.  Ch.  783;  while  on  the  other  hand 
it  can  be  so  proved  if  it  be  relevant :  Thomas  v.  David,  supra. 

It  should  be  remembered,  however,  that  by  the  Act  for  Amending 
the  Criminal  Procedure  Act,  1865  (28  Vict.  c.  18)  (which  by  section  1 
is  made  applicable  to  "all  Courts  of  Judicature,  as  well  criminal  as 
all  others,  and  to  all  persons  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence  "),  it  is  provided  that 
"  A  witness  may  be  questioned  as  to  whether  he  has  been  convicted 
of  any  felony  for  misdemeanour,  and  upon  being  so  questioned,  if  he 
either  denies  or  does  not  admit  the  fact,  or  refuses  to  answer,  it  shall 
be  lawful  for  the  cross-examining  party  to  prove  such  conviction." 
The  language  of  the  enactment  of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125,  s.  25,  repealed  S.  L.  R.  Act,  1883),  in  re- 
gard to  evidenoe  in  civil  actions,  was  nearly  identical.  Under  these 
enactments,  it  has  been  held  that  a  previous  conviction  may  be  proved 
against  a  party  if  he  denied  it  on  cross-examination,  although  the 
fact  of  such  conviction  was  altogether  irrelevant:  Ward  v.  Sinfield 
(1880),  49  L.  J.  C.  P.  696,  43  L.  T.  252. 

The  witness  may  be  asked  whether  he  has  not  previously  made 

1  Mr.  Erskine. 
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a  statement  inconsistent  with  his  evidence  in  chief.  If  the  statement 
is  relevant  to  the  issue  and  the  witness  does  not  admit  having  made  it, 
evidence  of  his  having  done  so  may  be  brought,  provided  that  the  cir- 
cumstances in  which  he  is  alleged  to  have  made  it  have  been  stated  to 
him.  This  was  laid  down  in  Angus  v.  Smith  (1829),  Moody  &  Mai  kin, 
473;  Crowley  v.  Page  (1837),  7  Carr.  &  Payne,  789;  Attorney- General 
v.  Hitchcock  (1847),  1  Ex.  91,  16  L.  J.  Ex.  259,  11  Jur.  478.  These 
decisions  are  now  superseded  by  s.  4  of  the  above  quoted  statute 
(28  Vict.  c.  18),  which  provides  that  "If  a  witness  upon  cross- 
examination  as  to  a  former  statement  made  by  him  relative  to  the 
subject  matter  of  the  indictment  or  proceeding,  and  inconsistent  with 
his  present  testimony,  does  not  distinctly  admit  that  he  has  made  such 
statement,  proof  may  be  given  that  he  did  in  fact  make  it;  but  before 
such  proof  can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 
statement." 

Whether  a  witness  is  cross-examined  or  not,  evidence  may  always  be 
brought  by  the  opposite  side  to  show  that  his  general  character  is  such 
that  he  is  unworthy  of  being  believed  upon  his  oath:  Mawson  v. 
Hartsink  (1802),  4  Esp.  102,  6  E.  R.  841;  Reg.  v.  Brown  (1867), 
L.  R.,  1  C.  C.  70,  36  L.  J.  M.  C.  5.  Where  such  evidence  is  brought, 
and  the  character  of  the  witness  is  in  issue,  evidence  may  be  produced 
on  behalf  of  the  witness  for  the  purpose  of  showing  that  he  bears  a 
good  character:  Rex  v.  Murphy  (1753),  19  Howells  St.  Tr.  724;  Rex 
v.  Clarke  (1817),  2  Starkie,  241;  Bishop  of  Durham  v.  Beaumont 
(1808),  1  Camp.  207. 

As  to  the  circumstances  in  which  a  party  may  discredit  his  own 
witness,  see  the  notes  under  the  next  rule. 

AMERICAN  NOTES. 

Greenleaf  states  the  rule  (1  Evidence,  sect.  449)  :  "  But  it  is  a  well-settled 
rule  that  a  witness  cannot  be  cross-examined  as  to  any  fact  which  is  collateral 
and  irrelevant  to  the  issue,  merely  for  the  purpose  of  contradicting  him  by 
other  evidence,  if  he  should  deny  it,  thereby  to  discredit  his  testimony.  And 
if  a  question  is  put  to  a  witness  which  is  collateral  and  irrelevant  to  the  issue, 
his  answer  cannot  be  contradicted  by  the  party  who  asked  the  question,  but 
it  is  conclusive  against  him."  Citing  both  principal  cases.  Both  are  embraced 
in  Thayer's  Cases  on  Evidence. 

This  is  sustained  by  Ware  v.  Ware,  8  Greenleaf  (Maine),  52 ;  Lawrence  v. 
Barker,  5  Wendell  (N.  Y.),  301 ;  Commonwealth  v.  Buzzell,  16  Pickering  (Mass.), 
157  ;  Howard  v.  City  F.  Ins.  Co.,  4  Denio  (N.  Y.),  502 ;  Philadelphia,  frc.  R.  Co. 
v.  Stimson,  14  Peters  (U.  S.  Sup.  Ct),  461 ;  State  v.  Patterson,  2  Iredell  Law 
(Nor.  Car.),  346 ;  Iron  Mountain  Bank  v.  Murdoch,  62  Missouri,  70 ;  Combs  v. 
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Winchester,  39  New  Hampshire,  13 ;  75  Am.  Dec.  203  ;  Commonwealth  v.  Shaw, 
4  dishing  (Mass.),  593 ;  People  v.  Belly  53  California,  119 ;  Alexander  v.  Kaiser, 
149  Massachusetts,  321 ;  Hester  v.  Commonwealth,  85  Penn.  State,  139 ;  People 
v.  Greenwall,  108  New  York,  301 :  Stale  v.  Benner,  64  Maine,  267  ;  Madden  v. 
Koester,  52  Iowa,  692 ;  State  v.  Roberts,  81  North  Carolina,  605 ;  Alger  v.  Carffe, 
61  Vermont,  56;  Pullen  v.  Pullen,  43  New  Jersey  Equity,  136 ;  Stokes  v.  People, 
53  New  York,  164  ;  13  Am.  Rep.  492 ;  Stevens  v.  Beach,  12  Vermont,  585 ;  36 
Am.  Dec.  359 ;  Alger  v.  Castle,  61  Vermont,  53 ;  Good  all  v.  State,  1  Oregon,  333 ; 
80  Am.  Dec.  396;  Great  Western  T.  R.  Co.  v.  Loomis,  32  New  York,  127 ;  88 
Am.  Dec.  311  (citing  Harris  v.  Tippett)  ;  Fletcher  v.  Boston  jr  M.  Railroad, 
1  Allen  (Mass.)»  9 ;  79  Am.  Dec.  695.  See  Thompson  on  Trials,  p.  416,  citing 
Harris  v.  Tippett;  Burney  v.  Torrey,  100  Alabama,  157;  46  Am.  St.  Rep.  33; 
Carpenter  v.  Lingen/eUer,  42  Nebraska,  728 ;  32  Lawyers'  Rep.  Annotated,  422 ; 
State  v.  Ray,  54  Kansas,  160;  Robertson  v.  Commonwealth,  22  S.  E.  Rep'r  (Vir- 
ginia) ;  People  v.  Worthington,  105  California,  166. 

There  is  probably  no  conflict  about  the  general  rule,  but  some  difference 
exists  as  to  what  is  or  is  not  collateral,  Courts  exhibiting  a  greater  or  a  less 
degree  of  indulgence  on  this  point.  Thus  in  Carroll  v.  State,  32  Texas  Criin. 
Rep.  431 ;  40  Am.  St.  Rep.  786,  it  was  held  that  a  witness  may  be  required  on 
cross-examination  to  testify  concerning  his  personal  history  and  disclose  mat- 
ters tending  to  disgrace,  but  not  to  incriminate  him ;  and  his  answer  is  con- 
clusive. In  City  of  South  Bend  v.  Hardy,  98  Indiana,  577 ;  49  Am.  Rep.  792, 
a  plaintiff  having  testified  for  himself  in  an  action  for  bodily  injury  by  a 
defective  sidewalk,  it  was  held  that  he  might  be  asked  on  cross-examination 
if  he  had  not  conspired  to  defraud  an  insurance  compauy,  he  not  claiming  his 
privilege  to  refuse  to  answer.  But  in  State  v.  Houx,  109  Missouri,  654 ;  32 
Am.  St.  Rep.  686,  it  was  held  that  a  witness  cannot  be  compelled  to  testify  to 
his  previous  immorality  unless  it  directly  tends  to  prove  some  issue. 

The  admission  or  exclusion  of  disparaging  questions  is  to  a  great  extent 
discretionary,  and  forms  no  ground  of  error.  Turnpike  Co.  v.  Loomis,  supra. 
The  Court  observed:  — 

"  It  has  heretofore  been  understood  that  the  range  of  irrelevant  inquiry, 
for  the  purpose  of  degrading  a  witness,  was  subject  to  the  control  of  the 
presiding  Judge,  who  was  bound  to  permit  such  inquiry  when  it  seemed  to 
him,  in  the  exercise  of  a  sound  discretion,  that  it  would  promote  the  ends  of 
justice,  and  to  exclude  it  when  it  seemed  unjust  to  the  witness,  and  uncalled 
for  by  the  circumstances  of  the  case.  The  judgment  now  under  review  was 
rendered  on  the  assumption  that  it  is  the  absolute  legal  right  of  a  litigant  to 
assail  the  character  of  every  adverse  witness,  to  subject  him  to  degrading 
inquiries,  to  make  inquisition  into  his  life,  and  drive  him  to  take  shelter  under 
his  privilege,  or  to  self -vindication  from  unworthy  imputations  wholly  foreign 
to  the  issue  on  which  he  is  called  to  testify. 

"The  practical  effect  of  such  a  rule  would  be  to  make  every  witness 
dependent  on  the  forbearance  of  adverse  counsel  for  that  protection  from 
personal  indignity  which  has  been  hitherto  secured  from  the  Courts,  unless 
the  circumstances  of  the  particular  case  made  collateral  inquiries  appropriate. 
This  rule,  if  established,  will  be  applicable  to  every  tribunal  having  original 
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jurisdiction.  It  will  perhaps  operate  moat  oppressively  in  trials  before  inferior 
magistrates,  where  the  parties  appear  in  person,  or  are  represented  by  those 
who  are  free  from  a  sense  of  professional  responsibility.  But  it  may  well  be 
questioned  whether,  even  in  our  Courts  of  record,  it  would  be  safe  or  wise  to 
withdraw  the  control  of  irrelevant  inquiry  from  the  Judge,  and  commit  it  to 
the  discretion  of  adverse  counsel.  The  interposition  of  the  Court  has  often 
been  necessary  to  protect  witnesses  from  the  rigor  of  examinations  conducted 
on  the  supposition  that  they  were  entitled  to  such  protection.  When  this 
power  of  protection  is  withdrawn,  is  it  to  be  expected  that  counsel,  deeply 
enlisted  for  their  clients  and  zealous  to  maintain  their  rights,  would  feel 
bound  to  exercise  toward  witnesses  a  forbearance  which  the  Courts  themselves 
refuse  Y" 

"  Much  confusion  and  conflict  in  the  treatment  of  this  subject  is  apparent 
in  the  English  text-books,  as  well  as  our  own.  This  is  mainly  due  to  the  fact 
that  the  question  usually  arises  only  at  Nisi  Prius.  The  rulings  of  the  Judges 
in  different  cases,  being  on  a  mere  question  of  practice  at  the  trial,  are  not 
the  subject  of  review,  and  are  necessarily  acquiesced  in  by  the  parties.  The 
decisions  in  these,  as  in  all  other  cases,  resting  in  mere  discretion,  have  been 
of  course  inharmonious,  according  to  the  views  of  different  Judges  and  the 
varying  circumstances  of  the  cases  in  which  the  question  was  presented.  The 
text-writers,  as  well  as  the  Judges,  differ  in  their  views  as  to  the  rules  which 
should  control  the  exercise  of  this  discretion,  —  some  being  predisposed  in 
favor  of  the  liberal  allowance  of  irrelevant  crimination,  and  others  preferring 
the  practice  of  rigid  exclusion.  Thus  two  writers  as  acute  and  discriminating 
as  Roscoe  and  Peake  cite,  respectively,  Harris  v.  Tippett,  in  2  Camp.  638,  and 
that  of  Spenceley  v.  I)e  Willott>  in  7  East,  108,  as  authority  for  propositions 
in  apparent  antagonism.  Roscoe  regards  those  cases  as  establishing  the  rule 
*  that  questions  not  relevant  may  be  put  to  the  witness  for  the  purpose  of  try- 
ing his  credibility ' :  Roscoe's  Crim.  Ev.  181.  Peake  quotes  the  same  cases, 
as  superseding  his  elaborate  discussion,  in  the  text  of  the  first  edition  of  his 
work,  as  to  the  right  to  put  such  questions,  and  adds,  that  *  as  it  may  now  be 
considered  as  settled  that  matters  wholly  foreign  to  the  cause  cannot  be 
inquired  into  from  the  witness  himself,  those  arguments  are  now  reprinted 
in  the  appendix ' :  Norris's  Peake,  204. 

"  But  when  we  reflect  that  both  authors,  in  what  they  wrote,  had  in  view 
the  existing  practice  of  England,  by  which  the  limits  of  collateral  examina- 
tion were  under  the  control  of  the  presiding  Judge,  the  seeming  conflict  disap- 
pears, and  their  respective  conclusions  harmonize  with  each  other,  and  with 
the  cases  on  which  they  rest.  It  is  entirely  true,  as  affirmed  by  Roscoe,  that 
inquiries  on  irrelevant  topics,  to  discredit  the  witness,  may  be  permitted  on 
the  trial,  in  the  discretion  of  the  Judge;  and  equally  true,  as  affirmed  by 
Peake,  that  such  inquiries  may  be  excluded  without  infringing  any  legal 
right  of  the  parties.  The  writers  on  evidence  have  endeavored  to  aid  the 
Courts  in  the  exercise  of  this  discretion,  with  such  results  as  they  supposed 
to  be  deducible  from  the  various  decisions  at  Nisi  Prius ;  but  from  the  nature 
of  the  case  no  fixed  rule  could  be  devised  defining  the  right  and  limiting 
the  extent  of  irrelevant  inquiry  which  would  be  just  or  safe  in  universal 
application." 
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"  It  often  happens  that  leading  questions  become  appropriate  in  the  course 
of  a  direct  examination  in  eliciting  from  hostile  or  unwilling  witnesses  facts 
material  to  the  issue.  It  happens  often  too  that  the  appearance  and  de- 
portment of  an  adverse  witness  —  his  prevarication,  reluctance  or  apparent 
bias,  the  intrinsic  improbability  of  his  testimony  or  its  incongruity  with 
known  facts  —  make  it  the  plain  duty  of  the  Court  to  permit  searching  and 
disparaging  inquiries  on  matters  irrelevant  to  the  issue,  for  the  purpose  of 
aiding  the  jury  in  a  collateral  inquiry  as  to  his  credit  In  each  of  these,  as 
in  other  like  cases  involving  mere  questions  of  practice,  order,  and  decorum, 
the  right  and  duty  of  decision  are  wisely  committed,  in  this  State  as  in  Eng- 
land, to  the  sound  discretion  of  the  Court  in  which  the  trial  is  conducted. 
Unless  there  be  a  plain  abuse  of  discretion,  decisions  of  this  nature  are  not 
subject  to  review  on  appeal. 

"  The  proposition  that  no  witness  has  a  right  to  complain  of  an  opportu- 
nity to  vindicate  his  integrity  by  his  own  oath  is  plausible  and  specious,  but 
illusory.  It  ignores  the  indignity  of  a  degrading  imputation  when  there  is 
nothing  in  the  circumstances  of  the  case  to  justify  it.  It  ignores  too  the 
humiliation  of  public  arraignment  by  an  irresponsible  accuser,  misled  by  an 
angry  client,  and  shielded  by  professional  privilege.  Few  men  of  character 
or  women  of  honor  could  suppress,  even  on  the  witness-stand,  the  spirit  of  just 
resentment  which  such  an  examination,  on  points  alien  to  the  case,  would 
naturally  tend  to  arouse.  The  indignation  with  which  sudden  and  unworthy 
imputations  are  repelled  often  leads  to  injurious  misconstruction.  A  ques- 
tion which  it  is  alike  degrading  to  answer  or  decline  to  answer  should  never 
be  put,  unless  in  the  judgment  of  the  Court  it  is  likely  to  promote  the  ends 
of  justice.  A  rule  which  would  license  indiscriminate  assaults  on  private 
character,  under  the  forms  of  law,  would  contribute  little  to  the  development 
of  truth,  and  still  less  to  the  furtherance  of  justice.  It  would  tend  neither  to 
elevate  the  dignity  of  our  tribunals  nor  to  inspire  reverence  for  our  system  of 
jurisprudence." 

The  authorities  seem  to  substantiate  the  proposition  that  a  witness  is 
bound  to  answer  disparaging  questions  if  relevant,  but  as  to  irrelevant  in- 
quiries it  is  a  matter  of  discretion  in  the  trial  Judge.  29  Am.  &  Eng.  Enc. 
of  Law,  p.  838,  and  cases  cited :  1  Greenleaf  on  Evidence,  sects.  454  et  seq. 

8uch  questions  may  be  asked  in  criminal  cases  without  producing  the 
record.  So  one  indicted  for  selling  lottery  tickets  may  be  asked  if  he  had 
been  in  that  business,  and  had  been  convicted  of  circulating  lottery  circulars : 
People  v.  Noelke,  04  New  York,  137;  46  Am.  Rep.  128.  So  one  on  trial  for 
murder  may  be  asked  if  he  had  not  been  arrested  for  assault  with  intent  to 
kill:  Hanoffv.  State,  37  Ohio  State,  178;  41  Am.  Rep.  496.  On  a  trial  for 
larceny,  subject  to  the  discretion  of  the  Court,  and  his  right  to  claim  his 
privilege,  the  defendant  may  be  asked  on  cross-examination  if  he  has  not 
been  arrested  for  robbery:  State  v.*  Bacon,  18  Oregon,  143;  57  Am.  Rep.  8. 
See  also  to  this  effect,  56  Am.  Rep.  45 ;  State  v.  Pfefferie,  86  Kansas,  90. 
See  notes,  27  Am.  Rep.  140.  So  on  a  trial  for  rape  on  his  step-daughter,  the 
mother,  having  testified  for  the  defendant,  may  be  asked  if  she  did  not  live 
with  him  as  his  mistress  before  the  marriage :  Exon  v.  State,  83  Texas  Crim. 
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App.  461.  So  a  witness  may  be  asked  if  she  had  not  kept  girls  for  prostitution : 
State  v.  Hack,  118  Missouri,  92.  A  witness  may  be  asked  if  he  has  not  been 
imprisoned  for  larceny  and  for  as3ault :  Slate  y.  Pratt,  121  Missouri,  566 ;  State 
v.  Taylor,  118  Missouri,  153.  A  defendant  on  trial  for  murder,  having  testified 
for  himself,  may  be  asked  about  his  previous  arrests  and  prosecutions :  Parker 
v.  State,  136  Indiana,  284;  and  to  same  effect,  People  v.  Crowley,  100  California, 
478  i  Baker  v.  State,  58  Arkansas,  513 ;  Jackson  v.  Stale,  33  Texas  Criminal  Rep. 
281;  47  Am.  St.  Rep.  30;  Bates  v.  State,  60  Arkansas,  450;  State  v.  Black,  15 
Montana,  143;  Hill  v.  State,  42  Nebraska,  503;  State  v.  Martin,  124  Missouri, 
514 ;  McLaughlin  v.  Mencke,  80  Maryland,  83 ;  State  v.  Murphy,  45  Louisiana 
Annual,  958.  One  on  trial  for  murder,  testifying  to  his  peaceable  character, 
may  be  cross-examined  as  to  acts  of  violence :  King  v.  State,  91  Tennessee,  617. 
On  a  murder  trial,  a  witness  testifying  to  defendant's  law-abiding  character, 
may  be  asked  if  he  had  not  heard  of  his  having  engraved  a  die  for  counterfeit 
money :  People  v.  Hite  (Utah),  33  Pacific  Reporter,  254.  Defendant  on  trial 
for  murder  may  be  asked  on  cross-examination  if  he  had  not  threatened  two 
disreputable  women  with  a  pistol:  People  v.  McCormick,  135  New  York,  663. 

In  such  cases  the  negative  answer  of  the  witness  does  not  preclude  the 
production  of  the  record  of  conviction :  Helwig  v.  Laschowski,  82  Michigan, 
619 ;  10  Lawyers1  Rep.  Annotated,  378. 

Where  the  defence  to  an  action  on  a  note  is  forgery,  and  the  plaintiff's 
agent,  who  procured  the  note,  testified  that  he  saw  defendant  sign  it, 
held  that  he  might  be  asked  on  cross-examination  about  the  negotiation  of 
another  note  claimed  to  be  forged,  unless  he  claims  his  privilege :  Johnston 
Harvester  Co.  v.  Miller,  72  Michigan,  265 ;  16  Am.  St.  Rep.  537  ;  see  notes,  16 
Am.  St.  Rep.  543. 

Both  branches  of  the  Rule  are  well  illustrated  by  People  v.  Webster,  139 
New  York,  73.  This  was  an  indictment  for  murder;  the  plea  was  self- 
defence.  The  defendant,  testifying  on  his  own  behalf,  was  cross-examined 
concerning  his  relations  with  a  woman  with  whom  he  claimed  to  be  living 
under  a  common-law  marriage..  This  was  held  competent,  the  Court  observ- 
ing :  "  We  do  not  think  any  error  was  committed  in  permitting  the  district 
attorney,  upon  cross-examination  of  the  defendant,  to  show  the  circumstances 
under  which  he  met  the  woman  with  whom  he  was  living,  and  the  kind  of 
life  she  was  then  leading.  The  questions  were  all  within  the  range  of  a 
proper  cross-examination.  Their  manifest  purpose  was  to  prove  that  his 
relations  to  this  woman  were  unhallowed  and  adulterous  in  their  origin; 
that  their  subsequent  life  together  was  that  of  libertine  and  mistress,  and 
not  of  husband  and  wife ;  and  that  his  word  was  therefore  not  entitled  to  the 
same  weight  as  if  his  conduct  had  always  been  upright  and  blameless.  It  is 
now  an  elementary  rule  that  a  witness  may  be  specially  interrogated  upon 
cross-examination  in  regard  to  any  vicious  or  criminal  act  of  his  life,  and 
may  be  compelled  to  answer  unless  he  claims  his  privilege.  .  .  .  The  extent  to 
which  disparaging  questions,  not  relevant  to  the  issue,  may  be  put  upon  cross- 
examination,  is  discretionary  with  the  trial  Court,  and  its  rulings  are  not 
subject  to  review  here  unless  it  appears  that  the  discretion  was  abused." 
Fannie  Romaine  was  the  chief  witness  for  the  defendant,  present  at  the 
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killing.  She  was  a  chambermaid  in  the  employ  of  the  proprietor  of  the 
apartment  house  where  the  killing  took  place.  On  cross-examination  she 
was  asked  questions  tending  to  show  her  great  intimacy  and  friendliness 
with  the  defendant  and  his  alleged  wife,  and  this  was  held  not  collateral, 
and  contradiction  of  her  testimony  by  the  housekeeper  was  allowed.  She 
was  also  asked  on  cross-examination  if  she  was  not  a  confirmed  opium-eater 
and  under  its  influence  at  the  time  in  question,  and  the  same  sort  of  contra- 
diction of  her  answers  on  this  point  was  approved. 

But  one  on  trial  for  murder  may  not  be  asked  on  cross-examination  if  he 
did  not  "  belong  to  the  Jesse  James  gang  " :  Clark  v.  State,  78  Alabama,  474 ; 
56  Am.  Rep.  45.  And  one  on  trial  for  burglary  may  not  be  asked  if  he  had 
not  been  arrested  for  bigamy :  People  v.  Crapo,  76  New  York,  288  ;  32  Am. 
Rep.  302.  In  an  action  by  a  woman  for  her  own  seduction,  she  may  not  be 
asked,  for  the  purpose  of  impeachment,  if  she  had  not  had  sexual  intercourse 
with  other  men:  Smith  v.  Yaryan,  60  Indiana,  445  ;  35  Am.  Rep.  232.  A 
witness  for  the  government  on  a  charge  of  selling  intoxicating  liquors  may 
not  be  asked  if  he  is  not  in  the  habit  of  drinking:  People  v.  Kahler,  93 
Michigan,  625. 

Previous  specific  acts  of  immorality  may  not  be  inquired  into  unless  directly 
pertinent  to  some  issue :  State  v.  Houx,  109  Missouri,  654 ;  32  Am.  St.  Rep. 
686. 

Where  a  witness  was  asked  on  cross-examination  if  she  had  not  taken 
things  that  did  not  belong  to  her,  on  leaving  the  employment  of  M.,  and 
answered  in  the  negative,  it  was  held  error  to  allow  contradiction  by  M. : 
Stokes  v.  People,  53  New  York,  164;  13  Am.  Rep.  492. 

But  a  witness  for  the  government  on  a  charge  of  selling  intoxicating  liquors, 
having  denied  that  he  was  intoxicated  on  another  occasion,  may  not  be  con- 
tradicted: Commonwealth  v.  Jones,  155  Massachusetts,  170;  "it  would  raise  a 
false  issue." 

In  State  v.  Gleim,  17  Montana,  17 ;  31  Lawyers'  Rep.  Annotated,  294,  an 
indictment  for  assault  with  intent  to  kill,  the  defendant,  a  woman,  testified 
on  her  own  behalf.  Of  the  cross-examination,  the  Court  on  her  appeal  from 
conviction,  observed :  "  Second.  Upon  the  trial  the  counsel  for  the  State,  on 
the  cross-examination  of  the  appellant,  propounded  a  great  many  questions 
calculated  to  degrade  the  defendant  before  the  jury.  The  inquiry  took  a 
wide  and  varied  range.  She  was  asked  if  she  had  not  rented  houses  for 
purposes  of  prostitution  at  various  places  in  Montana ;  whether  she  had  not 
been  a  kind  of  a  backer  for  the  prostitution  of  female  persons  in  Missoula  and 
Hamilton ;  whether  she  had  not  had  a  fight  with  a  priest ;  whether  she  had 
not  hugged  and  kissed  a  juryman  after  she  had  been  found  not  guilty  of 
some  misdemeanor  upon  one  occasion;  whether  she  had  not  had  a  fight  with 
a  French  prostitute  at  some  time ;  aud  whether,  at  another  time,  she  had  not 
1  run  a  young  gentleman  through  a  saloon ;  •  whether  she  had  not  been  drunk 
when  she  was  in  jail ;  and,  finally,  if  her  picture  did  not  hang  in  the  Rogues' 
Gallery  in  the  city  of  New  York.  We  cannot  conceive  upon  what  theory  of 
the  law  this  line  of  testimony  was  allowed.  It  was  not  cross-examination  of 
what  appears  by  the  record  to  have  been  the  appellant's  evidence  in  chief,  nor 
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did  it  legitimately  tend  to  impair  the  credibility  of  the  defendant  as  a  witness. 
Its  effect  must  have  been  highly  injurious  and  prejudicial  to  the  defendant 
in  the  minds  of  the  jury.  Most  of  the  matters  involved  in  the  questions 
were  wholly  remote  from  the  question  of  her  guilt  or  innocence  of  the  crime 
for  which  she  was  on  trial,  and  the  investigation  seems  to  have  drifted  to  a 
rambling  assault  upon  the  general  character  of  the  defendant,  extending  not 
only  to  all  of  the  offences  with  which  she  may  have  ever  been  at  any  time 
charged,  or  even  suspected,  whether  rightfully  or  not,  but  likewise  to  cases 
where  she  was  acquitted,  and  to  her  infirmities  of  habit,  her  obscenity  of 
speech,  and  general  depravity  of  life.  Such  an  examination  we  most  ear- 
nestly disapprove  of.  It  was  oppressive  and  unjust,  no  matter  how  wicked  or 
degraded  the  defendant  may  have  been  by  common  report.  We  find  a  well- 
considered  decision,  censuring  such  an  examination  of  a  defendant,  in  the 
recent  case  of  People  v.  Un  Dong,  106  California,  83." 


No  4.  — PEICE  v.  MANNING, 
(o.  A.  1889.) 

RULE. 

It  is  in  the  absolute  discretion  of  the  Judge  presiding  at 
the  trial  whether  to  permit  or  not  to  permit  a  party  to 
cross-examine  a  witness  whom  he  has  called.  Even  if  the 
witness  is  a  hostile  litigant  the  party  calling  him  is  not 
entitled  as  of  right  to  cross-examine  him. 

Price  v.  Manning. 

68  L.  J.  Ch.  649-650  (s.  c.  42  Ch.  D.  372 ;  61  L.  T.  537  ;  37  W.  R.  785). 

[649]  Practice,  —  Bight  to  Cross-examine  Own  Witness. 

Where  a  party  to  an  action  has  callod  a  witness,  he  is  not  entitled  as  of  right 
to  cross-examine  that  witness,  even  if  the  witness  is  a  hostile  litigant.  The  pre- 
siding Judge  has  a  discretion  whether  he  will  allow  the  witness  to  be  cross- 
examined  by  the  party  calling  him. 

This  was  an  appeal  from  a  decision  of  Kay,  J.,  and  the  only 
point  on  which  a  report  is  necessary  is  as  follows :  At  the  trial  of 
the  action  before  Kay,  J.,  counsel  for  the  plaintiff  called  the 
defendant  to  prove  certain  correspondence.  The  defendant  was 
then  cross-examined  by  his  own  counsel,  and  on  re-examination 
plaintiff's  counsel  desired  to  treat  the  defendant  as  a  hostile  wit- 
ness and  to  cross-examine  him.    Kay,  J.,  refused  to  allow  him 
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to  do  so.    It  was  now  contended  before  the  Appeal  Court  that  as 
counsel  for  the  plaintiff  had  called  the  defendant  as  a  witness, 
who  stood  in  a  situation  which,  of  necessity,  made  him  adverse  to 
the  party  calling  him,  the  plaintiff's  counsel  might,  as  a 
matter  of  right,  cross-examine  the  defendant,  and  *  the  [*  650] 
judgment  of  Best,  C.  J.,  in  Clarke  v.  Saffery,  By.  &  M. 
126  (27  R  R  736),  was  relied  on  in  support  of  this  contention. 
Stokes,  for  the  appellant. 

Marten,  Q.  C. ,  and  Vernon  R  Smith,  for  the  defendant 
Cotton,  L.  J.  The  plaintiff  says  that  having  called  the  de- 
fendant he  is  entitled  as  of  right  to  cross-examine  him,  and  in 
support  of  this  contention  Clarke  v.  Saffery  is  relied  on.  But  in 
my  opinion  that  is  a  matter  in  the  discretion  of  the  Judge ;  he 
sees  the  witness,  and  can  determine  from  his  manner  whether  he 
is  so  hostile  that  the  plaintiff  should  be  allowed  to  cross-examine 
him.  In  Clarke  v.  Saffery,  Chief  Justice  Best  is  reported  as 
having  laid  down  that  "  if  a  witness  called  stands  in  a  situation 
which  of  necessity  makes  him  adverse  to  the  party  calling  him, 
as  is  the  case  here,  the  counsel  may,  as  a  matter  of  right,  cross- 
examine  him."  But  in  Barton  v.  Carew,  reported  on  the  next 
page,  Ry.  &  M.  127  (27  RR  737),  Lord  Chief  Justice  Abbott  said 
that  in  each  particular  case  there  must  be  some  discretion  in  the 
presiding  Judge  as  to  the  mode  in  which  the  examination  shall  be 
conducted.  In  my  opinion,  whether  the  plaintiff  should  be  allowed 
to  cross-examine  this  witness  was  a  matter  in  the  discretion  of  the 
presiding  Judge,  and  the  Judge  has  exercised  his  discretion,  and 
we  ought  not  to  interfere  with  the  exercise  of  that  discretion. 

Fry,  L.  J.  I  am  entirely  of  the  same  opinion.  It  has  been 
urged  before  us  that  as  the  plaintiff  called  the  defendant  be  had  a 
right  to  cross-examine  him.  Mr.  Justice  Kay  refused  to  accede 
to  this  view,  and  in  my  opinion  he  did  right  The  plaintiff  had 
no  right  to  cross  examine  the  witness  he  had  called ;  he  could 
only  do  so  with  the  sanction  of  the  presiding  Judge.  It  is  quite 
true  that  in  Clarke  v.  Saffery,  Chief  Justice  Best  appears  to  have 
laid  down  that  a  plaintiff  calling  a  defendant  is  entitled  as  of 
right  to  cross-examine  him.  In  that  case  the  Vice-Chancellor 
had  directed  an  issue  to  try  whether  a  commission  of  bankruptcy 
in  which  the  defendant  was  petitioning  creditor  had  been  con- 
certed between  the  defendant  and  the  bankrupt,  and  gave  the 
plaintiff  leave  to  examine  on  the  trial  both  the  defendant  and  the 
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bankrupt  In  the  course  of  the  trial  the  plaintiff's  counsel  called 
the  defendant,  and  an  objection  was  taken  by  the  defendant's 
counsel  to  the  mode  of  examining  the  defendant  Chief  Justice 
Best  said,  *  There  is  no  fixed  rule  which  binds  the  counsel  calling 
a  witness  to  a  particular  mode  of  examining.  If  a  witness  by  his 
conduct  in  the  box  shows  himself  decidedly  adverse,  it  is  always 
in  the  discretion  of  the  J udge  to  allow  a  cross-examination, "  and 
then  makes  the  statement  to  which  the  Lord  Justice  has  referred. 
I  doubt  whether  the  judgment  is  quite  accurately  reported  as  mak- 
ing the  Judge  lay  down  the  rule  contained  in  the  last  proposition. 
If  it  is  accurate,  I  differ  with  it  as  not  in  accordance  with  the 
practice  of  the  Court.  So  far  as  my  experience  goes,  such  a  right 
does  not  exist,  but  it  is  in  the  discretion  of  the  presiding  Judge 
whether  the  cross-examination  shall  be  allowed. 

Lopes,  L.  J.  Whether  the  witness  called  by  one  party  is  a 
litigant  or  non-litigant,  it  is  a  matter  of  discretion  in  the  presid- 
ing Judge  whether  the  witness  has  shown  himself  so  hostile  as 
to  justify  his  cross-examination  by  the  party  calling  him.  This 
rule  applies  in  a  case  where  an  opponent  is  called  as  a  witness. 
What  was  said  by  Chief  Justice  Best  in  Clarke  v.  Saffery  is  not 
in  accordance  with  the  practice  of  which  I  have  had  thirty-six 
years'  experience.  What  was  said  by  Lord  Chief  Justice  Abbott 
in  Barton  v.  Carew  is  in  accordance  with  the  general  practice. 
I  have  mentioned  the  point  to  the  Master  of  the  Eolls,  Lord 
Justice  Lindley,  and  Lord  Justice  Bowen,  and  their  view  of  the 
practice  is  the  same  as  mine. 

ENGLISH  NOTES. 

In  Clarke  v.  Saffery  (1824),  Ryan  &  Moody,  126,  27  R.  R.  736, 
the  plaintiffs  counsel  having  called  the  defendant  as  a  witness  was 
allowed  to  cross-examine  him.  The  expressions  used  there  by  Best, 
C.  J.,  having  regard  to  the  circumstances  under  which  they  were 
employed,  are  fully  explained  in  the  judgments  in  the  principal  case. 

In  the  other  case  referred  to  in  the  judgments  of  Cotton,  L.  J.,  and 
Lopes,  L.  J.,  — Barton  v.  Carew  (1824),  Ryan  &  Moody,  127,  27  R.  R. 
737, — Abbott,  C.  J.,  in  allowing  the  cross-examination  of  an  adverse 
witness,  said  that  he  decided  nothing  further  than  that,  in  each  particu- 
lar case,  there  must  be  some  discretion,  as  above  cited  by  Cotton,  L.  J. 

The  right  of  a  party  to  discredit  hy  other  evidence  a  witness  whom 
he  has  himself  called,  is  now  regulated  hy  28  Vict.  c.  18,  already  re- 
ferred to  (pp.  151,  152,  ante).   Section  3  of  that  Act  provides  that  "A 
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party  producing  a  witness  shall  not  be  allowed  to  impeach  his  credit 
by  general  evidence  of  bad  character,  but  he  may  in  case  the  witness 
shall,  in  the  opinion  of  the  Judge,  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  Judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony;  but 
before  such  last-mentioned  proof  can  be  given,  the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or 
not  he  has  made  such  statement."  A  similar  provision,  now  repealed, 
was  contained  in  the  Common  Law  Procedure  Act,  1854,  s.  22. 
Under  the  latter  section  it  was  held  by  a  majority  of  the  Court  in 
Oreenough  v.  Eccles  (1859),  5  C.  B.  (K.  S.)  786,  28  L.  J.  C.  P.  160, 
5  Jur.  (N.  S.)  766,  that  to  make  a  witness  " adverse"  within  the 
meaning  of  the  section,  so  as  to  entitle  the  party  calling  him  to  show 
that  he  has  previously  made  an  inconsistent  statement,  it  is  not  enough 
that  his  evidence  be  unfavourable,  unless  in  the  opinion  of  the  Judge 
he  is  " hostile."  It  is  to  be  observed,  however,  that  the  view  of  the 
other  Judges  seems  hardly  to  have  been  concurred  in  by  Cockburn, 
C.  J.,  and  that  in  the  later  case  of  Amtell  v.  Alexander  (1867),  16  L. 
T.  830,  it  seems  not  to  have  been  adopted  by  Bramwell,  B.,  who 
allowed  a  witness  to  be  treated  as  "adverse  "  though  he  did  not  regard 
him  as  "  hostile."  It  is  not  necessary  that  the  previous  statement  be 
absolutely  at  variance  with  the  evidence  at  the  trial:  Jackson  v. 
Thomason  (1861),  1  B.  &  S.  745,  31  L.  J.  Q.  B.  11,  8  L.  T.  104,  10 
W.  R.  42. 

The  discretion  given  to  the  Judge  as  to  whether  the  witness  is 
adverse  is  final,  and  his  decision  is  not  subject  to  review:  Rice  v. 
Howard  (1886),  16  Q.  B.  D.  681,  55  L.  J.  Q.  B.  311,  34  W.  R.  532. 

AMERICAN  NOTES. 

A  party  introducing  a  witness,  and  thereby  vouching  for  his  veracity,  can- 
not impeach  his  testimony  by  evidence  of  his  bad  character  for  truthfulness, 
nor  by  evidence  of  prior  contradictory  statements  out  of  Court :  Dunn  v. 
Dannaker,  87  Missouri,  597;  People  v.  Jacobs,  49  California,  384;  Smith  v. 
Price,  8  Watts  (Penn.),  447 ;  Sanchez  v.  People,  22  New  York,  147  ;  EllicoU 
v.  Pearl,  10  Peters  (U.  S.  Sup.  Ct.),  412;  Olive  v.  Olive,  95  North  Carolina, 
485;  Quinn  v.  Stale,  14  Indiana,  589;  1  Greenleaf  on  Evidence,  sect.  144; 
Erwin  v.  State,  32  Texas  Criminal  Rep.  519  ;  People  v.  Mitchell,  94  California, 
550 ;  State  v.  Keefe,  54  Kansas,  197 ,  Smith  v.  Dawley,  92  Iowa,  312 ;  Common- 
wealth y.  Welsh,  4  Gray  (Mass.),  535;  Chamberlain  v.  Sands,  27  Maine,  458; 
Brewer  v.  Porch,  17  New  Jersey  Law,  377 ;  Rockwood  v.  Pound  stone,  38  Illinois, 
199 ;  McDaniel  v.  State,  53  Georgia,  253 ;  Young  v.  Wood,  11  B.  Monroe  (Ken- 
tucky), 134 ;  Fairly  v.  Fairly,  38  Mississippi,  280. 
vol.  xi.  — 11 


162 


EVIDENCE. 


No.  4.  —  Prim  v.  If  miring.  — Notes. 


But  a  party  surprised  by  his  witness's  testimony  may  interrogate  him  as  to 
his  former  statements,  for  the  purpose  of  refreshing  his  recollection :  Hurley  v. 
State,  46  Ohio  State,  320;  4  Lawyers'  Rep.  Annotated,  161;  HUdreth  v.  Aldrich, 
15  Rhode  Island,  163.  Yet  if  the  witness  denies  having  made  such  statements, 
the  party  is  concluded  from  proving  them  by  others :  Hurley  v.  Slate,  supra,  a 
remarkably  exhaustive  review  of  authorities.  The  Court  said  :  "  A  diversity 
of  reasons  for  their  contention  is  given  by  the  advocates  of  the  admissibility 
of  evidence  offered  by  a  party  to  prove  contradictory  statements  made  by  his 
witness.  One  is,  that  it  should  be  admitted  in  order  to  set  the  party  right 
before  the  jury ;  another,  that  it  is  necessary  to  prevent  a  party  from  being 
sacrificed  by  the  contrivances  of  designing  witnesses  ;  aud  still  another,  that 
a  party  should  have  the  same  right  to  impeach  his  own  witness  when  his  tes- 
timony is  unfavorable  to  him,  that  he  has  to  impeach  his  adversary's.  The 
last  one  is  chiefly  urged  by  Jeremy  Bentham,  in  his  Rationale  of  Judicial 
Evidence,  70-79,  and  adopted  by  Mr.  Appleton  in  his  treatise  on  the  Law  of 
Evidence  ;  but  it  has  never  received  judicial  sanction,  unless  it  be  found 
in  the  opinions  expressed  by  Lord  Denman.  The  first  of  the  reasons  stated 
appears  altogether  insufficient.  The  object  of  judicial  inquiry  is  to  determine 
the  truth  of  the  issues.  To  be  of  any  value  the  evidence  given  should  be  rele- 
vant to  the  issues.  Hence  a  party  may  prove  any  fact  material  to  the  issues, 
though  such  proof  contradiot  and  collaterally  discredit  his  own  witness  ;  but 
he  cannot  give  evidence  collateral  to  the  issues,  merely  to  contradict  or  dis- 
credit his  own  witness.  It  has  never  been  claimed  that  such  contradictory 
statements  of  the  party's  witness  are  evidence  of  the  facts  so  stated.  What 
aid  then  can  their  proof  afford  in  ascertaining  the  facts  at  issue  ?  If  with- 
out such  evidence  the  party  must  fail,  he  must  certainly  do  so  with  it.  The 
only  difference  is,  that  in  the  latter  case  the  party,  in  addition  to  having  a 
cause  which  he  failed  to  prove,  would  have  a  discredited  witness,  by  whose 
testimony  he  attempted  to  prove  it.  It  is  obvious  such  testimony  is  wholly 
irrelevant  unless  it  be  competent  by  way  of  impeachment ;  and  if  one  method 
of-  impeachment  is  open  to  the  party  calling  the  witness,  no  reason  can  be 
given  why  every  legitimate  means  of  impeachment  should  not  be  allowed 
him. 

"  The  other  reason  assigned  for  the  admissibility  of  this  kind  of  testimony 
is,  that  without  it  a  party  might  be  sacrificed  by  the  contrivances  of  an  artful 
witness,  who,  it  is  said,  might,  through  collusion  with  the  opposite  party,  or 
from  other  vicious  motive,  by  favorable  statements  induce  a  party  to  call  him 
ard  then  testify  against  him,  and  in  this  way  ruin  his  cause,  unless  proof  of 
the  previous  statements  of  the  witness  be  permitted.  This  is  but  an  argu- 
ment in  favor  of  the  party's  right  to  impeach  his  own  witness,  for  it  must  be 
conceded  that  no  other  legitimate  effect  can  be  claimed  from  the  proof  of  the 
contradictory  statements  than  that  of  neutralizing  the  hostile  testimony  by 
casting  discredit  on  the  witness.  Yet  while  this  is  its  only  legitimate  effect, 
the  danger  of  sacrificing  one  party  by  admitting  it,  is  not  less  than  that  of 
sacrificing  the  other  by  excluding  it.  It  is  not  difficult  to  understand  that 
the  evil  consequences  to  be  apprehended  from  permitting  the  former  state- 
ments of  a  witness,  in  contradiction  of  his  testimony  on  the  trial,  to  be 
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proven  by  the  party  calling  him,  may  be  quite  as  serious  and  the  apprehension 
as  well  grounded  as  any  likely  to  result  from  adhering  to  the  rule  as  now 
established.  A  person  might,  from  motives  of  revenge  or  spite,  make  state- 
ments against  the  accused  in  a  criminal  case,  which,  if  true,  would  be  sufficient 
to  convict,  for  the  purpose  of  having  them  communicated  to  the  prosecutor, 
and  thus  procuring  himself  to  be  called  as  a  wituess ;  and  if  when  put  upon 
his  oath  on  the  trial,  he  testifies  truly  that  he  knows  nothing  about  the  case, 
and  the  prosecuting  attorney  were  then  allowed  to  prove  the  former  state- 
ments of  the  witness,  the  jury  might  give  them  such  weight  as  would  turn 
the  scale  in  a  doubtful  case,  and  the  revenge  of  the  witness  would  be  grati- 
fied. Then  a  party  might  operate  upon  a  witness  by  inducing  him  to  make 
statements  in  his  favor  when  not  under  oath,  for  the  purpose  of  manufactur- 
ing evidence  in  his  behalf;  and  if  when  examined  by  him,  the  witness 
should  feel  the  obligation  of  his  oath,  and  abandon  his  purpose  to  testify 
falsely,  or  be  obliged  to  do  so  under  cross-examination,  the  party  who  oper- 
ated upon  him  would  be  prepared  to  destroy  his  credibility  by  proofs  of  the 
false  statements  he  procured  him  to  maker  and  thus  not  only  prevent  his 
being  injurious,  when  he  could  not  or  would  not  be  useful,  but  have  whatr 
ever  advantage  such  statements  might  give  him  to  the  jury. 

"  The  rule  that  a  party  cannot  discredit  his  own  witness  by  proving  that 
he  had  made  statements  at  other  times  inconsistent  with  his  testimony  on 
the  trial,  is  the  result  of  long  experience,  and  has  been  steadily  adhered  to 
by  the  Courts  of  this  country  and  of  England.  That  the  rule  has  generally 
operated  favorably  in  judicial  investigations,  can  hardly  be  questioned.  If  it 
be  conceded  it  has  not  had  that  effect  in  every  instance,  as  much  may  be  said 
of  many  well-established  rules  of  law,  and  the  general  good  result  is  to  be 
regarded,  rather  than  the  particular  inconvenience;  and  it  may  well  be 
doubted  whether  it  is  not  a  sounder  rule  than  that  adopted  by  some  statutes, 
which  leave  it  within  the  unregulated  discretion  of  each  Judge  to  admit  such 
and  only  such  testimony  as  may  seem  to  him  expedient." 

In  Hildreth  v.  Aldrich,  supra,  it  was  held  that  a  party  may  not  impeach  his 
own  witness  by  proof  of  his  contradictory  statements  to  others,  unless  he  is 
a  witness  whom  the  law  obliges  him  to  call.  The  Court  said :  "  There  are 
doubtless  some  cases  which  support  or  countenance  the  ruling  "  to  the  con- 
trary, " but  the  weight  of  authority,  both  English  and  American,  is  against 
it,"  citing  Cox  v.  Eayres,  55  Vermont,  24 ;  45  Am.  Rep.  583,  which  contains 
a  learned  examination  of  authorities  and  reaches  the  same  conclusion. 

If  it  becomes  necessary  for  a  party  to  call  his  adversary,  he  may  cross- 
examine  him  and  show  his  contradictory  statements  :  Brubaker  v.  Taylor,  76 
Penn.  State,  83. 

In  Becker  v.  Koch,  104  New  York,  394;  58  Am.  Rep.  515,  on  an  issue  of 
fraud  by  an  assignor  in  the  making  of  an  assignment,  defendant  called  the 
assignor  as  a  witness.  A  portion  of  his  testimony  showed  that  he  had  pro- 
vided for  fictitious  debts.  This  was  followed  by  an  explanation  tending  to 
show  that  they  were  genuine.  It  was  ruled  that  as  the  explanation  stood  un- 
contradicted by  any  other  witness,  defendant  was  bound  by  it  because  he 
could  not  discredit  nor  impeach.   Held,  error ;  that  it  should  have  been  sub- 
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mitted  to  the  jury.  Peckham,  J.,  said  that  the  assignor  might  be  regarded 
as  an  adverse  witness,  aud  therefore  subject  to  cross-examination  and  to 
leading  questions.  He  admits  the  non-adinissibility  in  New  York  of  proof 
of  his  prior  contradictory  statements. 

Greenleaf  says  that  the  weight  of  authority  is  in  favor  of  admitting  proof 
of  prior  contradictory  statements  in  case  of  surprise,  citing  Bui  lard  v.  Pearsall, 
53  New  York,  230 ;  Commonwealth  v.  Hudson,  11  Gray  (Mass.),  64.  And  to 
this  effect  is  Selover  v.  Bryant,  54  Minnesota,  434 ;  21  Lawyer's  Rep.  Anno- 
tated, 418,  « at  least  in  the  discretion  of  the  trial  Court,"  citing  Bank  of 
Northern  Liberties  v.  Davis,  6  Watts  &  Sergeant  (Penn.),  285;  Campbell  r. 
State,  23  Alabama,  76;  Moore  v.  Chicago,  St.  L.,  frc.  R.  Co.,  59  Mississippi, 
243  ;  Johnson  v.  Leggett,  28  Kansas,  500.  Consult  a  very  extensive  note,  21 
Lawyers'  Rep.  Annotated,  418  et  seq.  See  also  Davidson  v.  Arsineau,  10  New 
Brunswick,  280  ;  Commonwealth  v.  Chaney,  148  Massachusetts,  6 ;  Humble  v. 
Shoemaker,  70  Iowa,  223;  Ward  v.  Young,  42  Arkansas,  542 ;  Mitchell  v.  Saw- 
yer, 115  Illinois,  650  ;  Griffith  v.  State,  90  Alabama,  583;  and  in  Smith  v. 
Briscoe,  65  Maryland,  561,  the  admissibility  of  such  evidence  was  held  discre- 
tionary in  the  Court.  In  the  last  case  the  Court  said  that  proof  of  different 
statements  should  be  restricted  to  those  made  to  the  party  or  his  attorney  by 
the  witness,  and  "  it  should  be  left  to  the  discretion  of  the  Judge  before  whom 
the  case  is  tried  below  to  allow  it  to  be  done.  The  Court  should  be  satisfied 
that  the  party  has  been  taken  by  surprise,  and  that  the  evidence  is  contrary 
to  what  he  had  just  cause  to  expect  from  the  witness  based  upon  his  state- 
ments, and  that  such  statements  were  about  material  facts  in  the  case." 

In  McNerney  v.  Reading,  150  Penn.  State,  611,  it  was  held  that  a  party 
calling  an  unwilling  witness,  and  being  surprised  by  his  testimony,  may  be 
permitted  in  the  discretion  of  the  trial  Court  to  cross-examine  him  as  to  pre- 
vious statements  and  conduct  at  variance  with  his  testimony. 

A  party  surprised  by  adverse  testimony  of  his  witness,  may  examine  him 
as  to  contrary  statements,  oral  and  written,  but  may  not  give  evidence  thereof : 
Hall  v.  Chicago,  R.  /.,  £c.  R.  Co.,  84  Iowa,  311. 

Where  the  adverse  party  is  called  and  examined  by  his  opponent,  he  may 
not  be  impeached,  although  his  testimony  may  be  contradicted.  United 
States  L.  Ins.  Co.  v.  Vocke,  129  Illinois,  557;  Graves  v.  Davenport,  50  Federal 
Reporter,  881 ;  Helms  v.  Green,  105  North  Carolina,  251 ;  Paxton  v.  Boyce, 
1  Texas,  317;  Claflin  v.  Dodson,  111  Missouri,  195;  Gabbett  v.  Sparks,  60 
Georgia,  582 :  Pickard  v.  Collin*.  23  Barbour,  444 ;  Warren  v.  Gabriel,  51  Ala- 
bama, 235;  Dravo  v.  Fabel,  132  United  States,  487;  Wallach  v.  Wylie,  28 
Kansas,  138 ;  Tourtellotte  v.  Brown,  4  Colorado  Ct.  App.  877 ;  Hunt  v.  Coe,  15 
Iowa,  197;  Smith  v.  Ehanert,  43  Wisconsin,  181;  Dunbar  v.  Meek,  32  Up.  Can. 
Com.  PI.  213.  The  defendant  insists  "that  when  the  plaintiff  called  the 
defendant  as  a  witness  she  gave  him  credit  as  such,  and  so  became  bound  by 
his  evidence  that  he  did  not  abandon  his  wife,  and  sought  in  good  faith  and 
patiently  a  restoration  of  their  marital  relations.  But  by  calling  him  as  a 
witness  the  plaintiff  did  not  become  forced  to  admit  as  true  every  fact  to 
which  he  testified.  While  not  at  liberty  to  impeach  his  character  for  truth, 
she  was  at  liberty  to  dispute  specific  facts,  although  sworn  to  by  him": 
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Cross  v.  Cross,  108  New  York,  628.  See  Chandler  v.  Fleeman,  50  Missouri, 
239;  McDonald  v.  Carson,  94  North  Carolina,  497;  Hay  v.  Reid,  85  Michi- 
gan, 296;  Mair  v.  Culy,  10  Q.  B.  Up.  Can.  821. 

A  plaintiff  calling  defendants  as  witnesses  may  not  prove  their  testimony 
to  be  false :  Graves  v.  Davenport,  50  Federal  Reporter,  881.  But  one  may 
contradict,  although  he  may  not  directly  impeach,  his  own  witness :  Moffatt 
v.  Tenney,  17  Colorado,  189.  So  where  it  is  sought  to  disprove  testimony 
drawn  out  of  one's  own  witness  on  cross-examination  by  the  other  party : 
Smith  v.  Utesch,  85  Iowa,  381. 

The  Question  is  mooted,  whether  if  a  party  calls  a  witness  previously 
called  and  examined  by  the  opposite  party,  and  examines  him  as  to  new 
matter,  thus  making  him  his  own  witness,  he  can  afterwards  impeach  his 
character.  This  "  is  not  entirely  clear  "  :  Dooliltle  v.  Gambee,  88  Hun  (New 
York),  367.  "  But  though  a  witness  once  sworn  may  be  re-examined  by  the 
adverse  party,  as  upon  cross-examination,  in  any  stage  of  the  trial  of  a  cause, 
the  question  remains,  whether,  when  a  party  calls  his  adversary's  witness  to 
prove  his  own  cause,  he  so  far  makes  him  his  own  witness  that  he  cannot 
impeach  him.  In  Jackson  ex  dem.  Van  Slyck  v.  Son  (2  Caines,  178),  the 
plaintiff  claimed  by  descent,  and  called  a  witness  who,  on  cross-examination, 
proved  by  parol  a  will  made.  The  Court  held  that  the  proof  given  was 
improper,  and  said  the  defendant  made  the  witness  his  own  as  much  as  if 
he  had  called  him.  But  Judge  Savage,  speaking  of  this  case,  in  The  People 
v.  Moore  (15  Wend.  422),  says :  '  The  Court  did  not  say  that  a  party  who 
cross-examines  a  witness  makes  such  witness  his  own  so  that  he  cannot 
impeach  him ' "  :  Mattice  v.  Allen,  33  Barbour  (N.  Y.  Supr.  Ct.),  543.  "  The 
rule  on  this  question  is  well  stated  by  Chief  Justice  Shaw  in  Moody  v.  Rowell, 
17  Pick.  499 ;  and  in  Goss  v.  Turner,  21  Vt.  438."  Ibid.  And  it  was  there  held 
that  although  new  matter  was  brought  out  on  cross-examination,  this  did  not 
preclude  the  right  of  impeachment  This  is  followed  in  Mather  v.  Parsons,  32 
Hun  (N.  Y.  Supr.  Ct.),  343.  To  the  same  effect,  Sawrey  v.  Murrell,  2  Haywood 
(Nor.  Car.),  397.  But  contra  (without  any  discussion),  Barker  v.  Bell,  46  Ala- 
bama, 216.  Where  defendant,  after  plaintiff  had  closed  his  case,  put  in 
evidence  without  cross-examining  a  certain  witness  of  the  plaintiff,  and 
recalled  that  witness  and  proved  by  him  new  matter  material  to  the  defence, 
he  made  the  witness  his  own,  and  was  not  at  liberty  to  discredit  or  impeach 
him  :  Craig  v.  Grant,  6  Michigan,  447. 
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No.  5.  — EEX  v.  BEOOKE. 
(n.  p.  1819.) 

No.  6.— WOOD  v.  MACKINSON. 
(N.  P.  1840.) 

RULE. 

After  a  witness  has  been  called  and  sworn,  the  opposite 
party  is  entitled  to  cross-examine  him,  although  he  is  not 
examined,  but  is  merely  called  upon  to  produce  a  document. 

But  a  party  is  not  entitled  to  cross-examine  a  witness 
called  by  mistake  and  sworn,  if  the  mistake  is  discovered 
before  any  question  is  put  to  the  witness. 

Hex  v.  Brooke. 

8  Starkie,  472-473  (20  R.  R.  723). 

Witness.  —  Production  of  Documents.  —  Cross-examination. 

[472]     A  witness  having  been  called  into  the  box  and  sworn  in  the  course  of 
a  prosecution  for  a  misdemeanour,  produces  a  document,  but  is  not  ex- 
amined.  The  defendant  is  entitled  to  cross-examine. 

This  was  an  indictment  for  perjury. 

The  attorney  for  the  prosecution  was  called  and  sworn, 
[*  473]  and  produced  a  copy  of  a  declaration  in  an  *  action 
brought  by  the  defendant  against  the  prosecutor,  but  he 
was  not  asked  any  question  on  the  part  of  the  prosecution. 

Scarlett,  for  the  defendant,  insisted  upon  his  right  to  cross- 
examine  him  as  a  witness  called  for  the  plaintiff;  and  this-  being 
objected  to  on  the  part  of  the  prosecution, 

Abbott,  Ld.,  C.  J.,  was  of  opinion  that  in  strictness  the 
defendant  was  entitled  to  cross-examine,  and  he  was  cross- 
examined  accordingly. 

The  defendant  was  afterwards  acquitted  upon  the  merits  of  his 
case. 
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Wood  v.  Mackinson. 

2  Moody  &  Robinaon,  273-276. 

Witness. —  Called  by  Mistake.  —  Cross-examination. 

A  witness  called  under  a  mistake  of  counsel  as  to  his  being  able  to  [27S] 
speak  to  a  transaction,  is  not  liable  to  cross-examination,  though  sworn, 
if  the  mistake  be  discovered  before  any  question  is  put. 

Assumpit  for  goods  sold  and  delivered. 
Plea,  non-assumpsit 

Cresswell,  for  the  plaintiffs,  called  one  Mansell  into  the  box, 
who  was  sworn  in  the  usual  way ;  but  before  he  had  put  any  ques- 
tion to  the  witness,  he  said  he  had  been  mis-instructed  as  to  what 
the  witness  was  able  to  prove,  and  he  should  not  examine  him  at 
all.    The  witness  being  thereupon  about  to  retire, 

Alexander,  for  the  defendants,  claimed  the  right  to  cross- 
examine  him. 

*  Cresswell  objected,  that  as  he  had  not  asked  the  wit-  [*  274] 
ness  any  question,  the  defendants  had  no  right  to  cross- 
examine  him.  He  cited  Simpson  v.  Smith,  1  Phill.  Ev.  909,  8th 
edit ,  Phillips  v.  Eamor,  1  Esp.  357,  Clifford  v.  Hunter,  3  Carr. 
&  P.  16,  to  show  that  where  a  witness  had  been  sworn  by  mistake 
he  was  not  subject  to  be  cross-examined  by  the  adverse  party. 
Here  he  had  been  instructed  that  Mansell  was  the  witness  com- 
petent to  prove  a  particular  transaction,  part  of  the  plaintiffs 
case ;  but  before  any  question  was  put,  the  attorney  had  discovered 
the  error,  and,  in  fact,  the  witness  was  only  wanted  for  the  pur- 
pose of  producing  a  document 

Alexander  and  Wightman,  contra,  admitted  that  if  the  witness 
had  been  only  called  for  the  purpose  of  producing  a  document, 
and  the  officer  had,  by  mistake,  unnecessarily  administered  the 
oath  to  him ;  or  if  a  different  person  from  the  one  really  intended 
had  stepped  into  the  box,  and  been  sworn  before  the  error  was 
discovered,  in  neither  of  these  cases  could  the  defendants  claim 
the  right  to  cross-examine  him :  but  here  there  was  no  mistake ; 
Mansell  was  the  identical  person  whom  the  plaintiff's  counsel 
wished  to  call ;  and  it  was  admitted  that  he  wished  to  call  him, 
not  for  the  purpose  of  merely  producing  a  document,  but  for  the 
purpose  of  giving  evidence.  It  was  not  because  the  party  calling 
the  witness  afterwards  found  it  might  be  inconvenient  to  bring 
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his  testimony  before  the  jury,  that  he  could  thus  deprive 
[*275]  the  adverse  party  of  *his  right  to  cross-examine  him. 

The  cases  where  it  was  laid  down  that  a  right  to  cross- 
examine  did  not  accrue  where  the  witness  had  been  sworn  by 
mere  mistake,  must  clearly  be  understood  of  a  mistake  on  the  part 
of  the  officer  of  the  Court. 

Cresswell  referred  to  Simpson  v.  Smith,  as  showing  that  the 
rule  was  not  confined  to  mistakes  on  the  part  of  the  officer. 

Coleridge,  J.  I  have  considerable  difficulty  in  satisfying 
myself  that  the  authorities  referred  to,  and  especially  the  case 
decided  by  Mr.  Justice  Holroyd,  Simpson  v.  Smith  (whose  opin- 
ions are  entitled  to  so  much  weight),  refer  merely  to  the  case  of  a 
witness  sworn  by  a  mistake  of  the  officer ;  and,  upon  the  whole, 
it  appears  to  me  that  the  more  satisfactory  principle  to  lay  down 
is  this,  that  if  there  really  be  a  mistake,  whether  on  the  part  of 
counsel  or  officer,  and  that  mistake  be  discovered  before  the 
examination  in  chief  has  begun,  the  adverse  party  ought  not  to 
have  the  right  to  take  advantage  of  this  mistake  by  cross-examin- 
ing the  witness.  Here  the  learned  counsel  explains  that  there 
has  been  a  mistake,  which  consists  in  this,  that  the  witness  is 
found  not  to  be  able  to  speak  at  all  as  to  the  transaction  which 
was  supposed  to  be  within  his  knowledge.  This  is,  I  think, 
such  a  mistake  as  entitles  the  party  calling  the  witness  to  with- 
draw him  without  his  being  subject  to  cross-examination.  If, 
indeed,  the  witness  had  been  able  to  give  evidence  of  the 
[*  276]  transaction  which  he  was  called  to  prove,  but  the  *  coun- 
sel had  discovered  that  the  witness,  besides  that  trans- 
action, knew  other  matters  inconvenient  to  be  disclosed,  and 
therefore  attempted  to  withdraw  him,  that  would  be  a  different 
case.  I  think  the  defendants  have  here  no  right  to  cross-examine 
the  witness. 

The  witness  accordingly  withdrew  without  being  cross-examined, 
and  was  afterwards  called  and  examined  by  the  defendants,  as  one 
of  their  witnesses.  Verdict  for  plaintiffs. 

ENGLISH  NOTES. 

The  rule  that  a  witness  who  has  been  called  by  one  party  may 
be  cross-examined  by  the  opposite  party,  although  no  question  has 
been  asked  him  in  chief,  is  also  supported  by  Phillips  v.  Eamor 
(1795),  1  Esp.  357. 
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It  has  been  held,  however,  that  a  witness  whose  examination  has 
been  stopped  by  the  Judge  after  he  has  answered  only  an  immaterial 
question  cannot  be  cross-examined:  Creevy  v.  Carr  (1835),  7  Carr. 
&  Payne,  64.  Where  a  counsel  in  his  opening  makes  an  assertion  in 
favour  of  his  client,  but  does  not  examine  his  witnesses  as  to  the  fact 
asserted,  they  cannot  be  cross-examined  as  to  it :  Lucas  v.  Novosilieski 
(1795),  1  Esp.  297. 

A  person  who  merely  attends  under  a  subpoena,  daces  tecum  for 
the  purpose  of  producing  a  document  cannot  be  cross-examined. 
Summers  v.  Mosely  (1834),  1  Cr.  M.  &  R.  96,  n.,  even  if  by  mistake 
he  has  been  sworn  and  asked  a  question  which  he  does  not  answer: 
Rush  v.  Smith  (1834),  2  Dowl.  P.  C.  687, 1  Cr.  M.  &  R.  94,  4  Tyr. 
675. 

An  additional  authority  for  the  proposition  that  a  witness  called  by 
mistake  cannot  be  cross-examined  is  Clifford  v.  Hunter  (1827), 
3  Carr.  &  P.  16  ;  M.  &  M.  113. 

Where  the  Judge  himself  at  the  trial  calls  and  examines  a  witness, 
neither  party  may  cross-examine  such  witness  without  leave  of  the 
Judge:  Coulson  v.  Disborough  (1894),  1894, 2  Q.  B.  316,  70  L.  T.  617, 
42  W.  R.  449.  If  the  evidence  of  such  witness  proves  adverse  to 
either  party,  leave  should  be  given  to  that  party  to  cross-examine  the 
witness  upon  his  answers,  but  a  general  cross-examination  should  not 
be  allowed :  Ooulson  v.  Disborough,  supra. 

A  person  who  has  made  and  filed  an  affidavit  for  the  purpose  of 
being  used  in  a  matter  pending  before  the  Court,  is  liable  to  be  cross- 
examined  upon  it,  and  cannot  be  exempted  from  such  cross-examina- 
tion even  by  the  withdrawal  of  the  affidavit:  In  re  Quartz  Hill  Co., 
Ex  parte  Young  (1882),  21  Ch.  D.  642,  51  L.  J.  Ch.  940. 

Leading  questions  may  be  put  to  a  witness  on  cross-examination: 
Rex  v.  Hardy  (1794),  24  Howell's  St.  Tr.  755;  Dickinson  v.  Shee 
(1801),  4  Esp.  67 ;  Parkin  v.  Moon  (1836),  7  Carr.  &  Payne,  408. 

A  question  will  not  as  a  rule  be  allowed  on  cross-examination  which 
is  obviously  irrelevant.  Thus  in  an  action  for  false  imprisonment  on 
a  criminal  charge,  the  defendant  cannot  cross-examine  one  of  the 
plaintiff's  witnesses  as  to  the  bad  character  of  the  plaintiff,  nor  as  to 
previous  charges  made  against  him:  Downing  v.  Butcher  (1841), 
2  M.  &  Rob.  374.  In  an  action  by  a  contributor  to  a  newspaper 
against  one  who  was  registered  as  sole  proprietor,  his  counsel  for  the 
mere  purpose  of  proving  an  admission  by  one  S.,  that  he  was  the  real 
proprietor,  proposed  to  ask  the  editor  in  cross-examination  whether  he 
had  not  agreed  with  S.  that  the  whole  expense  of  editing  the  paper 
should  not  exceed  a  certain  sum.  It  was  held  that  the  question  was 
rightly  disallowed :  Watts  y.  Lyons  (1844),  7  Scott  (N.  S.),  1000,  6  Man. 
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6  Gr.  1047^  13  L.  J.  C.  P.  91.  In  an  action  for  nuisance  arising 
from  noxious  vapours  whereby  plaintiff  alleged  that  his  garden  had 
been  injured,  one  of  the  defendant's  witnesses  having  stated  in  cross- 
examination  that  he  knew  a  certain  field  and  did  not  know  of  any 
damage  done  there  by  the  vapours,  was  next  asked  whether  he  had 
known  of  any  sum  having  been  paid  by  the  defendants  to  the  pro- 
prietors of  the  field  for  alleged  damage  there.  The  question  was  held 
inadmissible  as  leading  to  a  new  collateral  inquiry:  Tennant  v. 
Hamilton  (1839),  7  CI.  &  Fin.  122;  1  Rob.  821.  In  an  action  for 
infringement  of  a  trade-mark,  the  defendant  cannot  ask  the  plaintiff 
in  cross-examination  whether  his  goods  were  patented,  with  a  view  to 
show  that  he  had  falsely  advertised  them  as  patented:  Lever  v.  Good- 
win (1887),  W.  K  (1887),  p.  107. 

But  a  cross-examination  was  allowed  as  to  facts  which  appeared  to 
be  irrelevant  as  relating  to  a  third  person,  the  cross-examining  counsel 
undertaking  to  show  by  other  evidence  that  they  were  relevant :  Haigh 
v.  Belcher  (1836),  7  Carr.  &  Payne,  389. 

A  witness  may  be  cross-examined  as  to  matter  irrelevant  to  the 
issue,  in  order  to  discredit  his  testimony  by  what  he  himself  may  state 
in  answer  (see  the  notes  to  Nos.  2  &  3,  p.  151,  supra) ;  but  not  for  the 
purpose  of  contradicting  him  by  another  witness:  Spenceley  y.  De 
Willott  (1806),  7  East,  108,  3  Smith,  289. 

By  R.  S.  C.  (1883),  Ord.  36,  r.  38,  "The  Judge  may  in  all  cases 
disallow  any  question  put  in  cross-examination  of  any  party  or  other 
witness  which  may  appear  to  him  to  be  vexatious  and  not  relevant  to 
any  matter  proper  to  be  inquired  into." 

A  witness  cannot  be  cross-examined  as  to  the  contents  of  a  written 
document  which  is  not  produced,  Macdonnell  v.  Evans  (1852),  11  C. 
B.  930,  21  L.  J.  C.  P.  141,  16  Jur.  103;  Sideways  v.  Dyson  (1817), 
2  Starkie,  49;  Graham  v.  Dyster  (1816),  2  Starkie,  21;  Darby  v. 
Ouseley  (1856),  1  H.  &  N.  1;  25  L.  J.  Ex.  227,  2  Jur.  (N.  S.),  497. 
See,  however,  28  Vict.  c.  18,  s.  5,  as  to  the  right  to  cross-examine  a 
witness  relative  to  a  previous  statement  by  him  in  writing. 

AMERICAN  NOTES. 

The  principal  cases  are  cited  by  Greenleaf  (1  Evidence,  sect.  445),  and  he 
continues :  "  And  even  where  a  plaintiff  was  under  the  necessity  of  calling 
the  defendant  in  interest  as  a  witness,  for  the  sake  of  formal  proof  only,  he 
not  being  a  party  to  the  record,  it  has  been  held  that  he  was  thereby  made  a 
witness  for  all  purposes,  and  might  be  examined  to  the  whole  case :  Morgan ' 
v.  Brydges,  2  Stark.  314.  In  some  of  the  American  Courts  the  same  rule  has 
been  adopted :  Moody  v.  Rowell,  17  Pickering  (Mass.)»  490  5  Johnson  v.  Varick, 

7  Cowen  (N.  Y.),  238 ;  2  Wendell  (N.  Y.),  166 ;  Linsley  v.  Lovely,  26  Vermont, 
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123;  Bealv.  Nichols,  2  Gray  (Mass.),  262.  But  in  others  the  contrary  has 
been  held :  Harrison  y.  Rowan,  3  Washington  (U.  S.  Circ.  Ct.),  580 ;  Ellmaker 
v.  Buckley,  16  Sergeant  &  Rawle  (Penn.),  72;  Anheuser-Busch  B.  Ass'n.  v. 
Hutmacher,  127  Illinois,  652;  4  Lawyers'  Rep.  Annotated,  575;  People  v. 
Bishop,  81  California,  116;  Hunsinger  v.  Hofer,  110  Indiana,  394;  State 
v.  Chamberlain,  89  Missouri,  132;  Gale  v.  People,  26  Michigan,  157;  2?uc£- 
fey  v.  Buckley \  12  Nevada,  423 ;  Monongahela  W.  Co.  v.  Stewartson,  96  Penn. 
State,  436.  And  the  rule  is  now  considered  by  the  Supreme  Court  of  the 
United  States  to  be  well  established,  that  a  party  has  no  right  to  cross- 
examine  any  witness  except  as  to  facts  and  circumstances  connected  with 
his  direct  examination ;  and  that  if  he  wishes  to  examine  him  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own,  and  calling  him  as 
such  in  the  subsequent  progress  of  the  cause.  Philadelphia,  frc.  R.  Co.  v. 
Slimpson,  14  Peters,  448, 461 ;  Donnelly  v.  State,  2  Dutcher  (N.  J.),  463 ;  Floyd 
v.  Bovard,  6  Watts  &  Sergeant  (Penn.),  75." 

A  witness  who  gives  some  evidence,  although  merely  formal,  is  subject  to 
cross-examination  upon  all  matters  material  to  the  issue.  People  v.  Barker, 
60  Michigan,  277;  1  Am.  St.  Rep.  501.  The  Court  relied  on  Beal  v.  Nichols, 
2  Gray  (Mass.),  264,  holding  that  "  the  adverse  party  has  the  right  to  cross- 
examine  the  witness  upon  all  matters  material  to  the  issue,"  although  he  was 
called  merely  to  make  formal  proof. 

A  witness  may  not  be  asked  any  question  on  cross-examination  which 
does  not  tend  to  rebut,  impeach,  modify,  or  explain  any  of  his  testimony : 
Atchison,  frc.  R.  Co.  v.  Gants,  38  Kansas,  608 ;  5  Am.  St.  Rep.  780.  A  witness 
may  not  be  asked  on  cross-examination  what  defendant  said  at  a  meeting,  where 
the  plaintiff  has  introduced  no  testimony  concerning  it :  Webber  v.  Barry,  66 
Michigan,  127 ;  11  Am.  St.  Rep.  466.  A  party  has  no  right  to  cross-examine 
a  witness  except  as  to  facts  and  circumstances  connected  with  matters  stated 
in  his  direct  examination :  Rosum  v.  Hodges,  1  South  Dakota,  308 ;  9  Lawyers' 
Rep.  Annotated,  817  (citing  Philadelphia,  frc.  R.  Co.  v.  Stimpson,  sujn-d); 
Poppers  v.  Meagher,  148  Illinois,  192;  Woodward  v.  State,  33  Florida,  508; 
Hurlburt  y.  Hall,  39  Nebraska,  889. 


No  7.  —  HALLETT  v.  MEAES. 
(k.  b.  1810.) 

RULE. 

A  person  who  is  subpoenaed  as  a  witness,  and  who 
attends  the  trial,  but  refuses  to  be  sworn  until  his  expenses 
are  paid,  and  is  in  consequence  not  examined,  may  main- 
tain an  action  for  his  necessary  expenses  of  attendance 
against  the  party  who  subpoenaed  him. 
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Hallett  v.  Heart  and  another. 

13  East,  15-17  (12  R.  B.  296). 

Witness.  — Subpoena.  —  Expenses. 

[15]  One  who  is  subpoeuaed  as  a  witness,  and  attends  at  the  trial,  but  there 
refuses  to  give  evidence  unless  his  expenses  are  paid,  and  is  thereupon  not 
examined,  may  yet  maintain  assumpsit  for  his  necessary  expenses  of  attendance 
against  the  party  who  subpoenaed  him.  There  was  also  evidence  of  a  promise  to 
pay  the  expenses  at  the  time  of  serving  the  subpoena ;  which  it  was  contended 
was  waived  by  the  subsequent  refusal  to  be  examined. 

The  present  defendants  had  formerly  brought  an  action  against 
a  third  person,  at  the  trial  of  which  they  had  subpoenaed  the 
present  plaintiff  to  attend  as  a  witness.  The  plaintiff  accordingly 
attended  at  that  trial,  but  refused  to  be  examined,  unless  he  was 
paid  his  expenses :  this  was  not  done,  and  therefore  he  was  not 
examined  as  a  witness ;  but  he  afterwards  brought  this  action  of 
assumpsit  for  work  and  labour,  expense  of  journeys,  and  attend- 
ance, in  consequence  of  the  subpoena :  and  upon  proof  of  these  facts, 
and  also  upon  slight  evidence  of  a  promise  by  the  defendant  to  pay 
his  expenses  when  he  was  served  with  the  subpoena,  he  recovered 
a  verdict  at  the  last  assizes  at  Chester.   And  now, 

Yates  moved  to  enter  a  nonsuit;  contending  that  there  was 
no  foundation  for  maintaining  the  action  either  upon  the  express 
or  upon  an  implied  promise :  not  upon  the  evidence  of  the  promise 
in  fact,  because  he  had  waived  it  by  refusing  to  be  examined  at 
the  trial  unless  his  expenses  were  then  paid;  and  therefore  the 
consideration  of  the  promise,  if  any,  namely,  the  attending  and 
giving  evidence,  was  not  complied  with.  Nor  upon  an  implied 
promise ;  for  there  was  no  tender  of  his  expenses  when  he  was 
served  with  the  subpoena,  and  therefore  he  could  not  have 
[*16]  *been  attached1  for  non-attendance  at  the  trial:  nor 

1  Vide  Tidd's  Prac.  ch.  35,  which  cites  ance  of  the  witness  at  the  place  of  trial. 

Chapman  v.  Pointon,  2  Stra.  1 1 50 ;  Bowles  What  shall  be  the  measure  of  necessary  ex- 

y.  Johnson,  1  W.  Bl.  36 ;  and  Fuller  v.  penses  is  stated  somewhat  more  largely  in 

Prentice,  1  H.  Bl.  49  (2  R.  R.  715).  Mr.  Ford's  MS.  note  of  Chapman  v.  Payn- 

All  these  cases  agree,  and  the  last  of  ton,  E.  14  Ges.  2.  —  Ryder  and  Fletcher, 

them  distinctly  states  that  unless  the  two  witnesses,  were  subpoenaed  eight  miles 

whole  necessary  expenses  of  the  journey  beyond  Chester,  to  attend  in  town  at  the 

to  and  from  the  place  of  trial,  and  of  the  trial  of  this  cause,  and  two  guineas  each 

witness's  necessary  stay  there,  be  tendered  were  tendered  to  them,  but  they  refused 

with  the  subpoena,  the  Court  will  not  the  money  ;  objecting  that  it  was  too 

grant  an  attachment  for  the  non-attend-  little :  the  summoner  denied  giving  them 
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was  there  any  remedy  against  him  under  the  statute 
(5  Eliz.  c.  9,  s.  12),  as  *  where  a  guinea  was  paid  to  and    [*  17] 
accepted  by  the  party  subpoenaed  at  the  time,  with  a 
promise  to  pay  the  residue.    Pearson  v.  Isles,  Dougl.  556,  and  vide 
Goodwin  v.  West,  Cro.  Car.  522,  there  cited.2 

But  the  Court  held  that  the  action  well  lay :  the  witness  obeyed 
the  subpoena,  and  attended  at  the  trial,  and  was  ready  and  willing 
to  have  been  examined  if  the  defendant  who  subpoenaed  him 
would  have  paid  him  his  expenses ;  and  it  was  the  defendant's 
own  fault  that  the  witness  was  not  examined.    They  therefore 

Refused  the  rule. 

ENGLISH  NOTES. 

By  5  Eliz.  c.  9,  8.  12,  it  is  provided  that  If  any  person  upon  whom 
any  process  out  of  a  Court  of  Record  shall  be  served  to  testify  concern- 
ing any  cause  or  matter  depending  there,  and  having  tendered  to  him 
according  to  his  countenance  or  calling  such  reasonable  sums  of  money 


anything  more;  on  which  the  witnesses 
neglected  to  attend.  It  was  sworn  that  a 
horse  could  not  be  hired  for  the  journey 
under  £18*.  And  now  upon  a  motion 
for  an  attachment  against  them,  it  was 
insisted  they  might  have  come  on  foot, 
or  in  a  cart ;  that  there  was  no  necessity 
for  a  horse ;  and  if  they  had  hired  horses, 
such  expenses  must  have  been  paid  before 
the  witnesses  would  have  been  obliged  to 
be  sworn,  and  therefore  they  ought  to 
have  come  up. 

Sed  per  Ccr.  —  A  man  is  not  bound  to 
trust  for  payment  upon  the  trial.  The 
party  who  would  have  the  benefit  of  a 
witness's  testimony  must  tender, him  suffi- 
cient to  bear  his  charges  backwards  and 
forwards,  or  otherwise  he  is  not  obliged 
to  attend.  The  design  of  the  witnesses  to 
travel  on  horseback  was  reasonable.  And 
it  was  said  that  the  directions  of  Stat. 
5  Eliz.  c.  9,  which  requires  a  tender  of 
reasonable  charges,  was  the  guide  of  the 
Court  in  cases  of  this  kind ;  that  the  sum 
tendered  here  was  much  too  small;  and 
so  the  rule  was  discharged. 

Wright,  J.,  said,  that  in  the  Court  of 
Common  Pleas  an  attachment  against 
witnesses  for  not  attending  in  pursuance  of 
a  subpoena  was  never  granted,  but  had 
often  been  refused ;  and  though  this  Court 
would  censure  a  witness,  yet  if  it  was 
doubtful  whether  the  sum  tendered  was 


sufficient,  the  Court  ought  to  leave  the 
party  injured  to  his  remedy  at  law.  That 
they  ought  not  in  process  of  contempt  to 
be  balancing  too  nicely  the  expenses  of 
travellers.  That  if  a  witness  insisted  on 
riding  post,  he  did  not  know  the  Court 
ought  to  grant  an  attachment  for  his  non- 
attendance,  if  the  person  requiring  his 
attendance  refused  to  accommodate  him 
with  such  a  passage;  and  that  the  only 
true  foundation  to  grant  an  attachment 
was  some  obstinacy  or  contempt  in  the 
party. 

3  In  the  former  case  the  action  was 
of  debt  upon  the  Statute  5  Eliz.  c.  9,  and 
was  brought  to  recover,  as  well  the  penalty 
of  £10  thereby  given  for  the  non-attend- 
ance of  the  witness  subpoenaed,  as  also 
the  further  recompense  directed  by  the 
same  statute  to  be  yielded  to  the  party 
grieved,  "  by  the  discretion  of  the  Judge 
of  the  Court  out  of  which  the  process 
shall  be  awarded."  This  further  recom- 
pense, it  was  decided,  must  be  assessed  by 
the  Court  out  of  which  the  process  issued, 
and  not  by  the  Judge  or  jury  at  Nisi  Prius. 
The  current  of  actions  noticed  in  the  books 
for  this  species  of  default  is  upon  the 
statute.  But  Lord  NIansfield,  in  the 
last-mentioned  case,  says,  "  An  action  will 
lie  for  damages  against  a  material  witness 
who  absents  himself  without  any  excuse : 
but  that  must  be  an  action  on  the  case." 
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for  his  costs  and  charges,  as  with  regard  to  the  distance  of  the  place  is 
necessary  to  be  allowed,  do  not  appear  according  to  the  tenor  of  the 
process,  not  haying  a  lawful  and  reasonable  cause  to  the  contrary,  he 
shall  forfeit  for  every  such  offence  £10,  and  yield  such  other  recompense 
to  the  party  grieved  as  by  the  discretion  of  the  Judge  of  the  Court  out 
of  which  the  process  issues  shall  be  awarded. 

The  remedy  provided  by  this  section  is  not  much  resorted  to  because 
of  the  inconvenience  of  having  to  refer  the  assessment  of  the  "  other 
recompense  "  to  the  Judge  of  the  Court  out  of  which  the  process  has 
issued. 

An  action  for  damages  which  is  also  available,  Pearson  v.  Isles 
(1781),  Dougl.  556  (see  per  Lord  Mansfield,  p.  173,  n.  2,  supra),  is 
more  common. 

It  is  further  open  to  move  for  a  writ  of  attachment  against  the 
witness.  This  is  granted  on  the  same  conditions  on  which  an  action 
on  the  above  Statute  is  maintainable  :  per  Lee,  C.  J.,  in  Bowles  v. 
Johnson  (1748),  1  W.  Bl.  36.  The  party  applying  for  it  should  show 
by  affidavit  that  the  original  subpoena  was  shown  to  the  witness  at  the 
time  of  service,  and  must  clearly  make  out  that  he  has  been  guilty  of 
the  contempt  alleged:  Garden  v.  Cresswell  (1837),  2  M.  &  W.  319. 

A  subpoena  without  a  tender  of  expenses  will  not  make  a  person 
liable  to  attachment  who  after  coming  to  the  assizes  refuses  to  be 
sworn.  Bowles  v.  Johnson,  supra;  In  re  Working  Me?i's  Mutual 
Society  (1882),  21  Ch.  D.  831,  51  L.  J.  Ch.  850,  30  W.  R.  938. 

The  proper  time  for  making  the  tender  is  when  the  subpoena  is 
served:  Fuller  v.  Prentice  (1788),  1  H.  Bl.  49,  2  R.  R.  715. 

A  witness  who  has  been  subpoenaed  by  both  parties  to  a  cause, 
and  is  called  upon  by  one  of  them  to  give  evidence  at  the  trial,  may 
refuse  to  do  so  until  all  his  expenses  are  paid  by  that  party,  although 
the  other  party  may  have  been  the  first  to  subpoena  him.  Allen  v. 
Yoxall  (1844),  1  C.  &  K.  315.  But  a  witness  who  has  been  duly  sub- 
poenaed cannot  refuse  to  be  examined  on  the  ground  that  his  expenses 
of  former  attendances  have  not  been  paid  :  Gaunt  v.  Johnson  (1848), 
6  Beav.  551;  and  a  party  to  a  cause,  about  to  attend  it  on  his  own 
account,  has  no  right,  on  being  subpoenaed  by  the  other  side,  to  object 
to  be  sworn  until  he  has  received  his  expenses:  Reed  v.  Fairless 
(1863),  3  F.  &  F.  958,  8  L.  T.  853. 

The  witness  may  waive  his  right  to  expenses.  This  he  has  been 
held  to  have  done  by  accepting  with  the  subpoena  an  inadequate  sum: 
Goodwin  v.  West  (1637),  Cro.  Car.  522;  Betteley  v.WLeod  (1837),  3 
Bing.  N.  C.  405  ;  Goff  v.  Mills  (1844),  2  D.  &  L.  23,  13  L.  J.  Q.  B. 
227,  8  Jur.  758;  and  in  one  case,  a  witness,  by  going  to  the  assize 
town  before  being  paid  the  cost  of  his  journey  thither,  was  held  to 
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have  waived  the  expenses  of  that  journey  :  Newton  v.  Harland  (1840), 
1  M.  &  G.  956,  1  Scott  (N.  S.),  502,  4  Jur.  992.  A  witness  who,  after 
waiving  his  right  to  expenses,  fails  to  attend,  becomes  liable  to  an 
action  under  the.  Statute,  Goodwin  v.  West  (1637),  supra,  or  to 
attachment,  Goffv.  Mills  (1844),  supra. 

It  is  to  be  observed  that  in  the  ruling  case  of  Hallett  v.  Meats  there 
was  some  slight  evidence  of  an  express  promise  to  pay  the  expenses 
of  the  witness.  But  the  Court  do  not  seem  to  have  decided  the  case  on 
that  ground.  It  also  appears  from  Pell  v.  Daubney  (1850),  2  Ex.  955, 
20  L.  J.  Ex.  44>  that  an  express  contract  is  unnecessary,  and  that 
the  promise  may  be  inferred  from  mere  fact  of  attendance. 

The  solicitor  who  subpoenas  a  witness  on  behalf  of  his  client  does  not 
contract  personally  to  pay  the  expenses  of  such  witness,  and  cannot  be 
sued  in  respect  thereof :  Robins  v.  Bridge  (1837),  3  M.  &  W.  146, 
6  Dowl.  140. 

Where  a  witness  who  had  been  subpoenaed  by  both  parties,  and  had 
attended  on  both  subpoenas  at  different  times,  was  paid  by  the  success- 
ful party  a  certain  sum  in  respect  of  expenses,  part  of  which  was  after- 
wards taxed  off  and  repaid,  it  was  held  that  such  repayment  did  not 
deprive  the  witness  of  his  right  of  action  against  the  other  party  for 
that  amount:  Hale  v.  Bates  (1858),  El.  Bl.  &  El.  575,  28  L.  J.  Q.  B. 
14,  4  Jur.  (N.  S.)  1106. 

An  action  for  money  had  and  received  was  held  maintainable  to 
recover  back  conduct  money  paid  to  a  witness  under  the  above  Statute, 
where  inconsequence  of  the  cause  being  settled  no  trial  took  place  and 
the  witness  incurred  no  expense:  Martin  v.  Andrews  (1856),  7  El.  & 
Bl.  1,  26  L.  J.  Q.  B.  39,  2  Jur.  (N.  S.)  1121.  In  such  a  case  it 
seemingly  makes  no  difference  that  the  party  paying  the  money  has 
had  the  sum  allowed  on  taxation  of  costs,  if  in  fact  he  has  not  obtained 
it:  Martin  v.  Andrews,  mpra.  But  where  both  parties  required  a 
witness  to  attend,  and  he  received  payment  from  both,  although  the 
payment  made  by  the  successful  party  was  afterwards  repaid  him  by 
the  loser  as  part  of  the  taxed  costs,  it  was  held  that  the  loser  could 
not  recover  back  the  amount  from  the  witness  in  an  action  for  money 
had  and  received :  Crompton  v.  Hatton  (1810),  3  Taunt.  230. 

A  tender  of  expenses  is  not  usually  required  in  criminal  cases: 
Rex  v.  Cooke  (1824).  1  Carr.  &  Payne,  321,  322;  Reg.  v.  Cousens  (1850), 
Russell  on  Crimes,  5th  edit.  599.  The  Court,  however,  is  empowered 
by  various  statutes  to  allow  the  expenses  of  a  witness  in  cases  of 
felony  and  in  many  cases  of  misdemeanour. 

Formerly  questions  often  arose  as  to  the  amount  of  remuneration 
to  which  witnesses  were  entitled  in  different  cases.  That  is  now 
largely  regulated  as  regards  civil  proceedings  in  the  High  Court  by 
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the  table  of  allowances  which  came  into  operation  in  1863  under  the 
Common  Law  Procedure  Act,  1852,  and  which  remains  in  force  under 
R.  S.  C.  1883,  Ord.  65,  r.  27,  sub-r.  37. 

Sub-rule  9  of  that  rule,  however,  provides  that  ".  .  .  such  just  and 
reasonable  charges  and  expenses  as  appear  to  have  been  properly 
incurred  in  procuring  evidence  and  the  attendance  of  witnesses,  are 
to  be  allowed  ; "  and  it  has  been  held  that  as  to  matters  arising  under 
this  provision,  the  taxing  officer  should  exercise  his  discretion  without 
reference  to  the  scale :  Turnbull  v.  Janson  (1878),  3  C.  P.  D.  264  ; 
17  L.  J.  C.  P.  384  ;  East  Stonehouse  Local  Board  v.  Victoria  Brewery 
Co.  (1895),  1895,  2  Ch.  514,  64  L.  J.  Ch.  793,  73  L.  T.  54,  43  W. 
B.  585. 

AMERICAN  NOTES. 

"  The  better  opinion  seems  to  be,  that  without  payment  of  his  fees,  he  is 
not  bound  to  submit  to  an  examination  " :  1  Greenleaf  on  Evidence,  sect.  310 ; 
Mattocks  v.  Wheaton,  10  Vermont,  493 ;  Bliss  v.  Brainard,  42  New  Hampshire, 
255;  AtwoodY.  Scott,  99  Massachusetts,  177;  96  Am.  Dec.  728;  Beaulieuv. 
Parsons,  2  Minnesota,  37. 

The  witness,  may  maintain  an  action  for  his  fees,  whether  examined  or 
not:  Gunnison  v.  Gunnison,  41  New  Hampshire,  121;  77  Am.  Dec.  764 
(citing  the  principal  case);  Fuller  v.  Mattice,  14  Johnson,  357;  Worland  v. 
Qutten,  3  Dana  (Kentucky),  477 ;  Be  Bennecille  v.  Be  Benneville,  1  Binney 
(Penn.  State),  46;  Leigh  v.  Hodges,  3  Scammon  (Illinois),  15.  Even  in  a 
criminal  case  when  attending  for  defendant:  Bennett  v.  Kroth,  37  Kansas, 
235;  1  Am.  St.  Rep.  248. 

Some  cases  hold  that  an  expert  may  refuse  to  testify  on  matters  of  science 
or  skill  for  the  ordinary  fees :  Buchman  v.  State,  59  Indiana,  1 ;  26  Am.  Rep.  75. 
But  the  weight  of  authority  is  to  the  contrary :  Ex  parte  Dement,  53  Alabama, 
389 ;  25  Am.  Rep.  611 ;  Summers  v.  State,  5  Texas  Appeals,  365 ;  32  Am.  Rep. 
573;  Attorney-General,  Petitioner,  104  Massachusetts,  537;  Flinn  v.  Prairie 
County,  60  Arkansas,  204  ;  46  Am.  St.  Rep.  168 ;  27  Lawyers'  Rep.  Annotated, 
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Section  II.  —  What  Evidence  is  generally  Admissible. 

No.  8.  —  BAKTLETT  v.  SMITH. 
(ex.  1843.) 

RULE. 

The  Judge  must  determine  whether  evidence  is  or  is  not 
admissible.  And  if  the  admissibility  of  a  document  de- 
pends on  a  question  of  fact  upon  which  evidence  is  ten- 
dered, the  Judge  must  receive  that  evidence  and  adjudicate 
upon  the  fact  without  submitting  it  to  the  jury, 

Bartiett  v.  Smith. 

11  Meeson  &  Webby,  483-486  (s.  c.  12  L.  J.  Ex.  287 ;  7  Jar.  448). 

Evidence.  —  Admissibility.  —  Judge  and  Jury. 

Where  the  admissibility  of  a  bill  of  exchange ,  purporting  to  be  a  [488] 
foreign  bill,  and  stamped  accordingly,  was  objected  to  on  the  ground  that, 
though  it  purported  to  be  drawn  abroad,  it  was  in  fact  an  inland  bill,  drawn  in 
London,  and  evidence  was  offered  to  prove  that  fact:  Held,  that  the  Judge 
ought  to  have  received  the  evidence  in  that  stage  of  the  cause,  and  decided  upon 
the  admissibility  of  the  instrument,  and  not  to  have  received  the  evidence  after- 
wards, as  part  of  the  defendant's  case,  and  submitted  it  to  the  jury.  • 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange.  The  declaration  stated,  that  the  defendants,  on,  &c, 
made  their  certain  bill  of  exchange  in  writing,  and  directed  the 
same  to  Mr.  John  E.  Butcher,  Dublin,  and  thereby  required  the 
said  J.  K  Butcher  to  pay  to  the  order  of  the  defendants,  in  London, 
the  sum  of  <£17.  It  then  alleged  the  indorsement  of  the  bill  to 
the  plaintiffs. 

*  The  defendant,  by  his  pleas,  denied  the  drawing  and  [*  484] 
indorsement. 

At  the  trial  before  the  undersheriff  of  Middlesex,  the  bill,  when 
produced,  appeared  to  be  drawn  in  Dublin,  payable  in  London,  and 
was  stamped  as  a  foreign  bill.  On  the  plaintiffs  counsel  proposing 
to  read  it  in  evidence,  the  defendant's  counsel  objected,  on  the 
ground  that,  although  the  bill  purported  to  be  drawn  in  Dublin, 
it  was  in  fact  drawn  in  London,  and  being  therefore  an  inland  bill, 
vol.  xi.  — 12 
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required  a  higher  stamp ;  and  proposed  to  give  evidence  of  that 
fact.  The  undersheriff,  however,  said,  that  as  the  bill  wa9  not 
objectionable  on  the  face  of  it,  he  should  allow  the  case'  to  proceed ; 
on  which  the  defendant's  counsel  addressed  the  jury,  and  after- 
wards adduced  evidence  to  show  that  at  the  time  the  bill  bore 
date,  the  drawer  was  in  London  :  whereupon  the  undersheriff  left 
it  to  the  jury  to  say  whether  the  bill  was  drawn  in  London  or 
Dublin,  but  reserved  leave  to  the  defendants  to  move  to  enter  a 
nonsuit,  if  this  Court  should  think  he  ought  to  have  received  the 
evidence  in  the  first  instance,  and  to  have  decided  upon  it.  The 
jury  having  found  a  verdict  for  the  plaintiff, 

R.  V.  Richards,  on  a  former  day  in  this  term,  obtained  a  rule 
for  a  nonsuit  accordingly. 

Crowder  and  Hughes  showed  cause.  The  evidence  tendered 
was  insufficient.  In  Abrahamv.  BuBois,  4  Camp.  269,  it  was  held 
by  Lord  Ellenborough,  that  in  order  to  prove  that  a  bill  of 
exchange  purporting  to  be  drawn  abroad  was  in  fact  drawn  in 
England,  it  is  not  sufficient  barely  to  show  that  the  drawer  was 
in  England  at  the  time  it  bore  date.  Undoubtedly,  in  Biri  v. 
Moreau,  2  C.  &  P.  376,  it  appears  to  have  been  held  by  Best,  C.  J., 
that  if  it  appear  from  the  evidence  that  the  drawer  was  in  Eng- 
land on  the  day  on  which  the  bill  purported  to  be  drawn, 
[*  485]  the  defendant  will  be  entitled  to  a  *  verdict.  But  there 
the  question  was  left  to  the  jury.  [Alderson,  B.  —  That 
is  leaving  to  the  jury  the  question  whether  the  document  is  or  is 
not  admissible  in  evidence.  Parke,  B.  —  The  undersheriff  surely 
must  decide  for  himself  whether  the  evidence  is  or  is  not 
admissible.] 

R  V.  Richards  and  Meteyard,  contra.  The  undersheriff  ought 
to  have  received  the  evidence  for  the  purpose  of  satisfying  his  own 
mind  as  to  when  the  bill  was  drawn,  and  deciding  upon  its  admis- 
sibility, and  not  to  have  left  the  case  to  the  jury. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  must  be 
made  absolute  for  a  new  trial,  but  not  to  enter  a  nonsuit.  All 
questions  respecting  the  admissibility  of  evidence  are  to  be  de- 
termined by  the  Judge,  who  ought  to  receive  that  evidence,  and 
decide  upon  it  without  any  reference  to  the  jury.  In  all  cases 
where  an  objection  is  made  to  the  competency  of  witnesses,  any 
evidence  to  show  their  incompetency  must  be  received  by  the 
Judge,  and  adjudicated  on  by  him  alone.    So,  in  the  present  case, 
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evidence  offered  to  impeach  the  admissibility  of  the  bill,  on  the 
ground  that  it  was  improperly  stamped,  should  have  been  received 
by  the  Judge,  and  determined  by  him  before  the  bill  was  allowed 
to  be  read  to  the  jury.  When  the  objection  was  made  that  the 
bill  bore  a  wrong  stamp,  the  undersheriff  ought  to  have  received 
the  evidence  to  impeach  it,  before  he  allowed  the  bill  to  be  read ; 
and  it  was  for  him  to  say  whether  the  evidence  adduced  for  the 
purpose  was  such  as  to  satisfy  him  or  not.  The  evidence  tendered 
was  for  the  purpose  of  showing  that  the  bill  ought  not  to  be  read 
at  all ;  and  if  the  undersheriff  rejected  it  in  the  first  instance,  he 
ought  not  to  have  received  it  afterwards  and  submitted  it  to  the 
jury.    There  ought,  therefore,  to  be  a  new  trial. 

Parke,  B.  I  am  of  the  same  opinion.  All  preliminary 
*  matters  of  this  kind  are  to  be  determined  by  the  Judge,  [*  486] 
not  by  the  jury.  I  well  recollect  the  case  of  Major  Camp- 
bell, who  was  indicted  for  murder  in  Ireland ;  and  on  a  dying 
declaration  being  tendered  in  evidence,  the  Judge  left  it  to  the 
jury  to  say  whether  the  deceased  knew,  when  he  made  it,  that  he 
was  at  the  point  of  death.  The  question  as  to  the  propriety  of  the 
course  adopted  in  that  case  was  sent  over  for  the  opinion  of  the 
English  Judges,  who  returned  for  answer  that  the  course  taken 
was  not  the  right  one,  and  that  the  Judge  ought  to  have  decided 
the  question  himself.  There  was  also  a  case  before  myself  at 
York,  where  a  witness  was  objected  to  by  a  prisoner  as  incom- 
petent, and  the  question  arose  as  to  the  course  to  be  adopted 
under  such  circumstances :  I  took  the  opinion  of  all  the  Judges 
upon  it,  who  held  that  I  ought  to  have  received  all  the  evidence 
advanced,  both  to  impeach  the  competency  of  the  witness,  and 
in  support  of  it,  before  I  allowed  him  to  give  any  evidence  to  the 
jury.  In  like  manner,  it  is  for  the  Judge  to  say  whether  an 
instrument  which  is  proposed  to  be  given  in  evidence  is  properly 
stamped  or  not,  and  to  decide  upon  the  evidence  respecting  its 
admissibility. 

Alderson,  B.  I  am  of  the  same  opinion.  Where  a  question 
arises  as  to  the  admissibility  of  evidence,  the  facts  upon  which 
its  admissibility  depends  are  to  be  determined  by  the  Judge,  and 
not  by  the  jury.  If  the  opposite  course  were  adopted,  it  would 
be  equivalent  to  leaving  it  to  the  jury  to  say  whether  a  particular 
thing  were  evidence  or  not.  It  might  as  well  be  contended  that 
a  Judge  ought  to  leave  to  the  jury  the  question,  whether  sufficient 
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search  had  been  made  for  a  document  so  as  to  admit  secondary 
evidence  of  its  contents. 

Bolfe,  B.,  concurred.  Rule  absolute  for  a  new  trial 

ENGLISH  NOTES. 

The  principle  of  the  ruling  case  was  followed  by  the  Court  of  Ex- 
chequer in  Cleave  v.  Jones  (1852),  7  Ex.  421,  21  L.  J.  Ex.  105,  where 
a  collateral  issue  was  raised  as  to  whether  a  communication  proposed 
to*  be  elicited  in  evidence  was  privileged.  In  the  course  of  the  argu- 
ment Parke,  B.,  observed:  "All  collateral  matters,  for  instance, 
the  admission  of  evidence,  are  for  the  Judge."  And  the  Court,  adopt- 
ing this  view,  discharged  the  rule  for  a  new  trial  which  had  been  ob- 
tained on  the  ground  that  the  Judge  had  rejected  the  evidence.  Thus 
it  is  for  the  Judge  to  decide  whether  the  circumstances  in  which  a  dying 
declaration  was  made  are  such  as  to  entitle  it  to  be  received  in  evidence. 
See  besides  the  case  of  Major  Campbell  referred  to  by  Parke,  B. 
(p.  179,  supra),  Rex  v.  Johns  (1790),  1  Leach,  504,  n. ;  Rex  v.  Mucks 
(1816),  1  Stark ie,  523.  These  and  other  decisions  to  the  like  effect  have 
overruled  the  contrary  view  which  was  expressed  by  Eyre,  C.  B.,  in  Rex 
v.  Woodcock  (1787),  No.  17,  post,  1  Leach,  500;  Leach's  Crown  Laws, 
563.  So  also,  where  the  admissibility  in  evidence  of  the  statement  of 
a  deceased  person  depends  upon  his  having  been  a  member  of  a  particu- 
lar family  it  is  for  the  Judge  to  decide  whether  or  not  he  was  connected 
with  that  family:  Doe  d.  Jenkins  v.  Davies  (1846),  10  Q.  B.  314,  16 
L.  J.  Q.  B.  218;  Kitchens  v.  Eardley  (1871),  L.  E.,  2  P.  &  D.  248, 
40  L.  J.  Mat.  70,  25  L.  T.  163.  Where  notice  to  produce  a  document 
has  been  given,  the  Court,  in  order  to  determine  whether  secondary 
evidence  of  the  document  is  admissible,  will  itself  decide  a  preliminary 
question  as  to  whether  the  original  document  is  lawfully  out  of  the 
possession  of  the  party  to  whom  the  notice  has  been  given:  Harvey  v. 
Mitchell  (1841),  2  M.  &  Rob.  366,  or  as  to  whether  a  document  pro- 
duced, which  purports  to  be  the  original,  is  in  fact  the  original :  Froude 
v.  Hobbs  (1859),  1  F.&F.  612;  Boyle  v.  Wiseman  (1855),  11  Ex.  360, 
24  L.  J.  Ex.  284,  1  Jur.  (N.  S.)  894.  Where  a  cheque  was  objected 
to  as  evidence  on  the  ground  (under  the  then  existing  Stamp  Laws) 
that  it  was  post-dated,  it  was  held  to  be  for  the  Judge  to  decide  whether 
it  was  post-dated  or  not:  Dunsford  v.  Curlewis  (1859),  1  F.  &  F.  702. 
Similarly,  the  Court  before  receiving  the  evidence  of  a  witness  will  de- 
cide any  question  as  to  his  competency.  Thus,  where  the  evidence  of 
a  lunatic  is  objected  to,  it  will  be  for  the  Judge  to  consider  whether  he 
understands  the  nature  of  an  oath  and  has  sufficient  intelligence  to  give 
evidence:  Reg.  v.  Hill  (1851),  2  Den.  C.  C.  254,  20  L.  J.  M.  C.  222. 

Where  the  preliminary  question  of  fact  happens  to  be  identical  with 
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the  main  issue  to  be  decided  in  the  case,  there  appears  to  be  some  un- 
certainty as  to  whether  it  should  be  decided  by  the  Judge  or  left  to  the 
jury.  In  Doe  d.  Jenkins  v.  Davies  above  referred  to,  where  the  admis- 
sibility of  a  statement  by  a  deceased  declarant  depended  upon  her 
legitimacy,  it  was  held  that  the  question  of  legitimacy  was  for  the 
Judge,  notwithstanding  that  it  was  the  very  question  that  would  ulti- 
mately be  left  to  the  jury.  On  the  other  hand,  in  Stowe  v.  Quemer 
(1870),  L.  R.,  5  Ex.  155,  39  L.  J.  Ex.  60,  which  was  an  action  on  a 
policy  of  insurance  in  which  the  existence  of  the  policy  was  in  issue, 
the  plaintiffs  having  put  in  what  purported  to  be  a  copy  of  the  policy, 
and  the  defendants  having  objected  that  there  never  had  been  any  duly 
stamped  policy  executed,  it  was  held  that  the  Judge  had  rightly  left  it  to 
the  jury  to  say  whether  a  duly  stamped  policy  had  been  executed,  as  if  he 
had  himself  decided  the  question  he  would  have  decided  the  main  issue. 

It  is  in  the  discretion  of  the  Judge  to  determine  at  what  stage  of  the 
case  evidence  should  be  admitted,  and  the  Court  will  not  interfere  with 
his  decision  unless  it  appears  that  an  irregularity  has  occurred  amount- 
ing to  actual  injustice:  Doe  d.  Nicoll  v.  Bower  (1851),  16  Q.  B.  805; 
Wright  v.  Willcox  (1850),  9  C.  B.  650,  19  L.  J.  G.  P.  333, 14  Jur.  746. 

Where  a  valid  objection  is  taken  to  the  admissibility  of  evidence,  it 
is  discretionary  with  the  Judge  whether  he  will  allow  it  to  be  with- 
drawn: Barbat  v.  Allen  (1852),  7  Ex.  155,  21  L.  J.  Ex.  155,  16 
Jur.  339. 

Where  the  Judge  has  decided  that  the  evidence  is  admissible,  it  is 
for  the  jury  to  determine  whether  it  is  sufficient:  Company  of  Car- 
penters v.  Hayward  (1780),  1  Doug.  374,  per  Buller,  J.  In  acquit- 
ting themselves  of  this  duty,  they  are  at  liberty  to  take  into  account 
all  the  facts,  including  those  which  may  have  been  already  considered 
by  the  Judge:  Welstead  v.  Levy  (1831),  1  M.  &  Kob.  139. 

AMERICAN  NOTES. 

This  principle  is  laid  down  by  Greenleaf  (1  Evidence,  sect.  49,  citing  the 
principal  case),  so  far  as  the  general  doctrine  goes.  But  he  holds  that  in 
deciding  upon  evidence  of  the  admissibility  of  documents  "  he  may,  at  his 
discretion,  take  the  opinion  of  the  jury  upon  them."  Commonwealth  v. 
Gray,  129  Massachusetts,  474.  "  It  is  the  province  of  the  Judge  who  presides 
at  the  trial  to  decide  all  questions  on  the  admissibility  of  evidence.  It  is  also 
his  province  to  decide  any  preliminary  questions  of  fact,  however  intricate, 
the  solution  ot  which  may  be  necessary  to  enable  him  to  determine  the  other 
questions  of  admissibility.  And  his  decision  is  conclusive,"  unless  he  reserves 
the  question  for  revision,  or  his  decision  is  excepted  to :  Gorton  v.  Had  sell,  9 
Gushing  (Mass.),  511  (whether  an  application  was  signed  by  five  proprietors); 
State  v.  Pike.  49  New  Hampshire,  399  (competency  of  jurors  and  of  confes- 
sions); Com.  v.  Williams,  105  Massachusetts,  62  (whether  witness  expert); 
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State  v.  Tilghman,  11  Iredell  Law  (Nor.  Car.),  513 ;  State  v.  Banister,  35  South 
Carolina,  290 ;  Roten  v.  Stale,  31  Florida,  523 ;  State  v.  Shaffer,  23  Oregon, 
555;  Donnelly  v.  State,  2  Dutcher  (New  Jersey),  463,  601;  (whether  dying 
declarant  entertained  hope  of  recovery) ;  Coleman  v.  Commonwealth,  25  Grattan 
(Virginia),  8G5  (mental  capacity  of  witness) ;  Jones  v.  Tucker,  41  New  Hamp- 
shire, 546  (subject  of  expert  testimony) ;  Stale  v.  Pike,  51  New  Hampshire, 
105  (res  gesta) ;  State  v.  Hodge,  50  New  Hampshire,  510  (presumption  from 
possession  of  stolen  property). 

The  principal  case  is  cited  in  1  Thompson  on  Trials,  p.  288,  with  Robinson 
v.  Ferry,  11  Connecticut,  460;  Carter  v.  Bennett,  6  Florida,  214;  Scott  v. 
Coxes  AdmWs,  20  Alabama,  294;  Carrico  v.  McGee,  1  Dana  (Kentucky),  6; 
and  embraced  in  Thayer's  Cases  on  Evidence. 

Evidence  of  loss  or  destruction  of  an  instrument  is  for  the  Court  and  not 
for  the  jury,  and  it  is  error  to  submit  it  to  the  jury:  Tayloe  v.  Riggs,  1  Peters 
(U.  S.  Sup.  Ct.),  591;  Ratliffv.  Huntly,  5  Iredell  Law  (Nor.  Car.),  545;  Graff 
v.  Pittsburgh,  £c.  R.  Co.,  31  Penn.  State,  489;  Krise  v.  Neason,  66  ibid.  253; 
Water  v.  Latham,  12  Connecticut,  392 ;  Donelson  v.  Taylor,  8  Pickering  (Mass.), 
390 ;  Tobin  v.  Shaw,  45  Maine,  331 ;  Mason  v.  Libbey,  90  New  York,  683 ;  71 
Am.  Dec.  547. 

The  question  of  the  competency  of  a  witness  must  not  be  submitted  to  the 
jury:  State  v.  Michael,  37  West  Virginia,  565;  19  Lawyers'  Rep.  Annotated, 
605.  So  it  was  held  in  Roten  v.  Stale,  31  Florida,  526,  error  to  submit  to  the 
jury  the  question  whether  a  dying  declarant  had  abandoned  all  hope  of  living. 
So  in  Cook  v.  Mix,  11  Connecticut,  432,  it  was  held  that  the  question  of  the 
interest  of  the  witness  is  exclusively  for  the  determination  of  the  Judge,  and 
the  Court  pronounce  the  contention  that  it  should  have  been  submitted  to  the 
jury  a  "strange  claim,"  "unfounded  as  it  is  novel,"  and  having  "no  support 
either  in  principle  or  authority,"  and  "  utterly  incapable  of  being  reduced  to 
practice."  In  Robinson  v.  Ferry,  supra,  the  same  Court  said :  "  Although  it  is 
the  privilege  and  prerogative  of  the  jury  to  determine  all  matters  of  fact 
which  are  involved  in  the  issues  submitted  to  them;  yet  it  is  equally  the 
exclusive  duty  of  the  Court  to  determine  all  matters  of  law,  even  if  they 
involve  the  necessity  of  deciding  upon  the  truth  of  facts.  Thus  it  is  the  duty 
of  the  Court  to  determine  all  matters  of  fact  which  go  to  show  that  offered 
evidence  is  either  admissible  or  not." 

Whether  a  confession  is  voluntary  is  a  question  for  the  Court :  Ellis  v. 
State,  65  Mississippi,  44.  So  whether  an  expert  is  qualified :  State  v.  Cole,  94 
North  Carolina,  958;  Jones  v.  Tucker,  41  New  Hampshire,  546;  Preefer  v. 
Reg.,  15  Canada  Sup.  Ct.  401 .  So  as  to  who  has  possession  of  an  original  deed : 
Bell  v.  Kendrick,  25  Florida,  778.  So  as  to  whether  a  witness  feels  the  solem- 
nity of  an  oath :  Com.  v.  Lynes,  142  Massachusetts,  577.  So  as  to  the  genuine- 
ness of  a  writing  offered  for  comparison  with  a  contested  writing :  Com.  v. 
Coe,  115  Massachusetts,  481 :  "So  far  as  his  decision  is  of  a  question  of  fact 
merely,  it  must  be  final,  if  there  is  any  proper  evidence  to  support-  it.  As  in 
all  questions  of  that  nature,  exceptions  to  the  ruling  at  the  trial  will  be  sus- 
tained only  when  they  show  clearly  that  there  was  some  erroneous  application 
of  the  principles  of  law  to  the  facts  of  the  case,  or  that  the  evidence  was 
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admitted  without  proper  proof  of  the  qualifications  requisite  for  its  compe- 
tency." So  as  to  whether  a  witness  has  sufficient  intelligence  to  testify :  Com. 
v.  Mullifis,  2  Allen  (Mass.),  295;  Simpson  v.  State,  31  Indiana,  90;  Peterson  v. 
State,  47  Georgia,  524.  So  of  proof  of  the  corpus  delicti :  Lambright  v.  State,  34 
Florida,  564.  So  of  the  competency  of  a  non-expert  witness  to  give  an  opinion 
of  the  mental  capacity  of  a  testator :  Denning  v.  Butcher,  91  Iowa,  425. 

An  issue  as  to  the  authenticity  of  a  document  offered  as  a  public  record 
must  be  tried  by  the  Court :  State  v.  Moloney,  113  Missouri,  367.  The  trial 
Judge  must  pass  on  the  sufficiency  of  the  probate  of  a  mortgage  offered  in 
evidence:  McMillan  v.  Baxley,  112  North  Carolina,  578. 

The  same  principle  applies  to  the  admissibility  of  photographs  and  of 
experiments  and  tests  made  out  of  Court :  See  "  Practical  Tests  in  Evidence," 
Browne's  Short  Studies  in  Evidence,  and  cases  there  cited. 

In  an  action  for  malicious  prosecution  the  question  of  probable  cause, 
where  the  facts  are  undisputed,  is  for  the  Court:  Anderson  v.  How,  116  New 
York,  336.  Otherwise  it  is  for  the  jury  under  the  instructions  of  the  Court : 
Besson  v.  Southard,  10  New  York,  236 ;  Stewart  v.  Sonneborn,  98  United  States, 
197. 

No.  9.  — THE  QUEEN'S  CASE. 
(H.  L.  1820.) 

No.  10.  —  SLATTERIE  v.  POOLEY. 
(exch.  1840.) 

RULE. 

The  contents  of  a  written  instrument  which  is  capable 
of  being  produced  must  be  proved  by  the  instrument  itself 
and  not  by  parol  evidence. 

But  a  parol  admission  out  of  Court  by  a  party  to  a  suit 
is  evidence  against  him,  although  it  involves  the  contents 
of  a  written  instrument  which  is  not  produced. 

The  Queen's  Case. 

2  Broderip  &  Bingham,  284-315  (22  R.  R.  662). 

(IN  THE  HOUSE  OF  LORDS.) 

[Opinions  given  by  the  Judges,  in  Answer  to  certain  Questions  of  Evidence  put  to 
them  by  the  Lords  in  the  Coarse  of  the  Proceedings  against  the  Queen,  and  confirmed 
by  the  House.] 

Witness.  — Oath. 

If  a  witness,  without  objecting  to  it.  takes  the  oath  in  the  tisaal  form,  [284] 
he  may  be  afterwards  asked  whether  he  thinks  the  oath  binding  upon  hie 


184 


EVIDENCE. 


Ho.  9.  — The  Queen's  Case,  2  Brod.  &  Bing.  884,  285. 

conscience ;  but  it  is  unnecessary  and  irrelevant  to  ask  hiui  if  he  considers  any 
other  form  of  oath  more  binding,  and  such  question  cannot  be  asked. 

The  following  question  was  proposed  to  the  learned  Judges  by 
the  House,  and  delivered  to  the  Lord  Chief  Justice  Abbott:  — 

If  a  witness  produced  in  the  Courts  below,  without  objecting  to 
it,  takes  the  oath  according  to  the  usual  form,  can  he  be  asked 
whether  he  considers  the  oath  he  has  taken  as  binding  upon  his 
conscience,  and  can  he  be  also  asked,  whether  there  are  other 
modes  of  swearing  more  binding  upon  his  conscience  than  the  oath 
he  has  taken  ? 

The  Judges,  after  having  retired  for  some  time,  returned  the  fol- 
lowing answer,  which  was  thus  delivered  by 

Abbott,  C.  J.  My  Lords,  the  Judges  have  considered  the  ques- 
tion proposed  to  them  by  your  Lordships,  and  they  have  taken  the 
liberty  to  detain  your  Lordships  while  they  sent  for  books,  in  order 
that  they  might  consult  the  authorities  referred  to  in  the  course  of 
the  argument  before  your  Lordships.  My  Lords,  the  Judges  are  of 
opinion  that  the  most  correct  and  proper  time  for  asking  a  witness 
whether  the  form  in  which  the  oath,  as  about  to  be  administered  to 
him,  is  one  that  will  be  binding  upon  his  conscience,  is  before  that 
oath  is  administered ;  but,  inasmuch  as  it  may  occasion- 
[*285]  ally*  happen,  that  the  oath  will  be  administered,  in  the 
usual  form  by  the  officer  of  the  Court,  before  the  attention 
of  the  Court,  or  party,  or  counsel,  is  directed  to  it,  we  think  that 
the  party  ought  not  to  be  precluded ;  and,  therefore,  my  Lords,  in 
answer  to  your  Lordships'  first  question,  the  Judges  are  of  opinion, 
that,  although  the  witness  produced  in  a  Court  of  law  shall  have 
taken  the  oath  in  the  usual  form,  as  therein  administered,  without 
making  any  objection  to  it,  he  may,  nevertheless,  be,  afterwards, 
asked,  whether  he  considers  the  oath  he  has  taken  as  binding  upon 
his  conscience.  I  am,  further,  to  inform  your  Lordships,  that  the 
Judges  are  of  opinion,  that,  if  the  witness,  in  answer  to  that  ques- 
tion, shall  declare  in  the  affirmative,  namely,  that  he  does  consider 
the  oath  which  he  has  taken  as  binding  upon  his  conscience,  he 
cannot,  then,  be  further  asked,  whether  there  be  any  other  mode  of 
swearing  that  would  be  more  binding  upon  his  conscience  than 
that  which  has  been  used.  Speaking  for  myself,  not  meaning, 
thereby,  to  pledge  the  other  Judges,  though  I  believe  their  senti- 
ments concur  with  my  own,  your  Lordships  will  allow  me  to  speak 
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in  my  own  person.  I  conceive,  that,  if  a  witness  says  he  considers 
the  oath  as  binding  upon  his  conscience,  he  does,  in  effect,  affirm 
that,  in  taking  that  oath,  he  has  called  his  God  to  witness,  that 
what  he  shall  say  will  be  the  truth,  and  that  he  has  imprecated 
the  Divine  vengeance  upon  his  head,  if  what  he  shall  afterward 
say  is  false ;  and,  having  done  that,  that  it  is  perfectly  unneces- 
sary and  irrelevant  to  ask  any  further  questions. 

Evidence.  —  Writing.  —  Cross-examination. 

1.  It  is  not  allowable,  ou  cross-examination,  in  the  statement  of  a  ques-  [286] 
tion  to  a  witness,  to  represent  the  contents  of  a  letter,  and  to  ask  the 
witness  whether  he  wrote  a  letter  to  any  person  with  such  contents,  or  contents 
to  the  like  effect,  without  having  first  shown  the  witness  the  letter,  and  having 
asked  him  whether  he  wrote  that  letter. 

2.  Two  or  three  lines  of  a  letter  may  be  exhibited  to  a  witness,  without 
exhibiting  to  him  the  whole,  and  the  witness  may  be  asked  whether  he  wrote 
the  part  exhibited. 

3.  But,  if  the  witness  deny  that  he  wrote  such  part,  he  cannot  be  examined 
as  to  the  contents  of  the  letter. 

The  following  questions  were  proposed  to  the  learned  Judges, 
and  delivered  to  the  Lord  Chief  Justice  :  — 

First,  whether,  in  the  Courts  below,  a  party,  on  cross-examina- 
tion, would  be  allowed  to  represent,  in  the  statement  of  a  question, 
the  contents  of  a  letter,  and  to  ask  the  witness,  whether  the  witness 
wrote  a  letter  to  any  person  with  such  contents,  or  contents  to  the 
like  effect,  without  having  first  shown  to  the  witness  the  letter, 
and  having  asked  that  witness  whether  the  witness  wrote  that 
letter,  and  his  admitting  that  he  wrote  such  letter? 

Secondly,  whether,  when  a  letter  is  produced  in  the  Courts 
below,  the  Court  would  allow  a  witness  to  be  asked,  upon  showing 
the  witness  only  a  part  of,  or  one  or  more  lines  of  such  letter  and 
not  the  whole  of  it,  whether  he  wrote  such  part  or  such  one  or 
more  lines ;  and,  in  case  the  witness  shall  not  admit  that  he  did 
or  did  not  write  the  same,  the  witness  can  be  examined  to  the 
contents  of  such  letter? 

The  Judges,  after  having  retired  for  a  short  time,  returned  the 
following  answer:  — 

Abbott,  C.  J.  My  Lords,  the  Judges  have  conferred  upon  the 
questions  propounded  to  them  by  your  Lordships ;  the  first  question 
was  in  these  words,  (Here  the  Lord  Chief  Justice  recited  the  first 
question.) 
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The  Judges  are  of  opinion,  that  that  question  must  be  answered 
by  them  in  the  negative ;  and  the  reason  and  foundation  of  our 
opinion  is  shortly  this.  The  contents  of  every  written  paper,  are, 
according  to  the  ordinary  and  well-established  rules  of  evidence,  to 
be  proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper  be  in 
existence  ;  the  proper  course,  therefore,  my  Lords,  is  to  ask 
[*287]  the  witness,  whether  or  no  that  letter  is  of  the  *  hand- 
writing of  the  witness  ?  If  the  witness  admits  that  it  is  of 
his  or  her  hand-writing,  the  cross-examining  counsel  may,  at  his 
proper  season,  read  that  letter  as  evidence,  and,  when  the  letter  is 
produced,  then,  my  Lords,  the  whole  of  the  letter  is  made  evidence. 
One  of  the  reasons  for  the  rule  requiring  the  production  of  written 
instruments  is,  in  order  that  the  Court  may  be  possessed  of  the 
whole.  If  the  course,  which  is  here  proposed,  should  be  followed, 
the  cross-examining  counsel  may  put  the  Court  in  possession  only 
of  a  part  of  the  contents  of  the  written  paper ;  and  thus  the  Court 
may  never  be  in  possession  of  the  whole,  though  it  may  happen, 
that  the  whole,  if  produced,  may  have  an  effect  very  different  from 
that  which  might  be  produced  by  a  statement  of  a  part. 

My  Lords,  the  next  question  proposed  by  your  Lordships,  is, 
(here  the  second  question  was  stated).  The  Judges  beg  your 
Lordships'  permission  to  divide  this  question  into  two  parts.  In 
answer  to  the  first  part,  namely,  "  Whether,  when  a  letter  is  pro- 
duced in  the  Courts  below,  the  Court  would  allow  a  witness  to  be 
asked,  upon  showing  the  witness  only  a  part  or  one  or  more  lines 
of  such  letter,  and  not  the  whole  of  it,  whether  he  wrote  such 
part  ? "  The  Judges  are  of  opinion,  that  that  question  should  be 
answered  by  them  in  the  affirmative  in  that  form ;  but,  in  answer 
to  the  latter  part,  which  is  this,  "  And  in  case  the  witness  shall 
not  admit  that  he  did  or  did  not  write  such  part,  whether  he  can 
be  examined  as  to  the  contents  of  such  letter?"  the  learned 
Judges  answer  in  the  negative,  for  the  reason  I  have  already  given, 
namely,  that  the  paper  itself  is  to  be  produced,  in  order  that  the 
whole  may  be  seen,  and  the  one  part  explained  by  the  other. 

The  counsel  were  called  in  and  informed,  that,  upon  cross- 
examination,  counsel  cannot  be  allowed  to  represent  in  the  state- 
ment of  a  question  the  contents  of  a  letter,  and  to  ask  the 
[*  288]  witness  whether  the  witness  wrote  *  a  letter  to  any  person 
with  such  contents,  or  contents  to  the  like  effect,  unless  the 
letter  is  first  shown  to  the  witness,  and  the  witness  is  asked 
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whether  he  wrote  such  letter,  and  admits  that  he  did  write  it ;  and 
also,  that  the  House  will  allow  a  witness  to  be  asked,  upon  cross- 
examination,  upon  showing  such  witness  only  a  part,  or  one  or 
more  lines  of  such  letter,  and  not  the  whole  of  it,  whether  he  wrote 
such  part,  or  such  one  or  more  lines.  But,  if  the  witness  should 
not  admit  that  he  wrote  such  part,  or  such  one  or  more  lines,  the 
witness  cannot  be  examined  to  the  effect  of  the  contents  of  the 
letter,  unless  it  is  shown  to  him,  and  he  admits  that  he  wrote  it 

Cross -examination. — Previous  Statement  in  Writing  by  Witness. 

1.  If,  on  cross-examination,  a  witness  admits  a  letter  to  be  of  his  hand- 
writing, he  cannot  be  questioned  by  counsel  whether  statements,  such  as  the 
counsel  may  suggest,  are  contained  in  it,  but  the  whole  letter  must  be  read  in 
evidence. 

2.  In  the  ordinary  course  of  proceeding,  such  letter  must  be  read  as  part  of 
the  cross-examining  counsel's  case.  The  Court,  however,  may  permit  it  to  be 
read  at  an  earlier  period,  if  the  counsel  suggest  that  he  wishes  to  have  the  letter 
immediately  read,  in  order  to  found  certain  questions  upon  it,  considering  it* 
however,  as  part  of  the  evidence  of  the  counsel  proposing  such  a  course,  and 
subject  to  the  consequences  thereof. 

The  following  question  was  proposed  to  the  Judges :  — 

Whether,  when  a  witness  is  cross-examined,  and,  upon  the  pro- 
duction of  a  letter  to  the  witness  under  cross-examination,  the  wit- 
ness admits  that  he  wrote  that  letter,  the  witness  can  be  examined 
in  the  Courts  below,  whether  he  did  not,  in  such  letter,  make  state- 
ments such  as  the  counsel  shall,  by  questions  addressed  to  the 
witness,  inquire  are  or  are  not  made  therein ;  or  whether  the  letter 
itself  must  be  read  as  the  evidence  to  manifest  that  such  state- 
ments are  or  are  not  contained  therein ;  and  in  what  stage  of  the 
proceedings,  according  to  the  practice  of  the  Courts  below,  such 
letter  could  be  required  by  counsel  to  be  read,  or  be  permitted  by 
the  Court  below  to  be  read? 

The  Judges,  after  having  retired  for  a  short  time,  returned  the 
following  answer :  — 

*  Abbott.  C.  J.  My  Lords,  the  Judges  have  conferred  [*  289] 
upon  the  questions  last  proposed  to  them  by  your  Lord- 
ships :  the  first  part  of  your  Lordships'  question  is  in  these  words : 
"  Whether,  when  a  witness  is  cross-examined,  and,  upon  the  pro- 
duction of  a  letter  to  the  witness  under  cross-examination,  the  wit- 
ness admits  that  he  wrote  that  letter,  the  witness  can  be  examined 
in  the  Courts  below,  whether  he  did  or  did  not,  in  such  letter,  make 
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statements  such  as  the  counsel  shall,  by  questions  addressed  to  the 
witness,  inquire  are  or  are  not  made  therein ;  or  whether  the  letter 
itself  must  be  read  as  the  evidence,  to  manifest,  that  such  state- 
ments are  or  are  not  contained  in  the  letter?"  My  Lords,  in 
answer  to  this  part  of  your  Lordships'  question,  I  am  to  inform 
your  Lordships,  that  the  Judges  are  of  opinion,  in  the  case  pro- 
pounded, that  the  counsel  cannot,  by  questions  addressed  to  the 
witness,  inquire  whether  or  no  such  statements  are  contained  in 
the  letter;  but,  that  the  letter  itself  must  be  read  to  manifest 
whether  such  statements  are  or  are  not  contained  in  that  letter. 
My  Lords,  in  delivering  this  opinion  to  your  Lordships,  the  Judges 
do  not  conceive  that  they  are  presuming  to  offer  to  your  Lordships 
any  new  rule  of  evidence,  now,  for  the  first  time,  introduced  by 
them;  but,  that  they  found  their  opinion  upon  what,  in  their 
judgment,  is  a  rule  of  evidence  as  old  as  any  part  of  the  common 
law  of  England,  namely,  that  the  contents  of  a  written  instrument, 
if  it  be  in  existence,  are  to  be  proved  by  that  instrument  itself,  and 
not  by  parol  evidence.  The  latter  part  of  your  Lordships'  question 
is,  "  In  what  stage  of  the  proceedings,  according  to  the  practice  of 
the  Courts  below,  such  letter  could  be  required  by  counsel  to  be 
read  or  be  permitted  by  the  Court  below  to  be  read  ? "  My  Lords, 
in  answer  to  this,  I  am  to  inform  your  Lordships,  that  the  Judges 
are  of  opinion,  according  to  the  ordinary  rule  of  proceeding 
[*  290]  *  in  the  Courts  below,  the  letter  is  to  be  read  as  the  evi- 
dence of  the  cross-examining  counsel,  as  part  of  his  evi- 
dence in  his  turn,  after  he  shall  have  opened  his  case ;  that  that  is 
the  ordinary  course;  but  that,  if  the  counsel,  who  is  cross- 
examining,  suggests  to  the  Court  that  he  wishes  to  have  the  letter 
read  immediately,  in  order  that  he  may,  after  the  contents  of  that 
letter  shall  have  been  made  known  to  the  Court,  found  certain 
questions  upon  the  contents  of  that  letter,  to  be  propounded  to  the 
witness,  which  could  not  well  or  effectually  be  done  without  read- 
ing the  letter  itself,  that  becomes  an  excepted  case  in  the  Courts 
below,  and,  for  the  convenient  administration  of  justice,  the  letter 
is  permitted  to  be  read  at  the  suggestion  of  the  counsel,  but  con- 
sidering it,  however,  as  part  of  the  evidence  of  the  counsel  propos- 
ing it,  and  subject  to  all  the  consequences  of  having  such  letter 
considered  as  part  of  his  evidence. 

The  counsel  were  called  in,  and  were  informed,  that  when  a 
witness  is  cross-examined,  and  upon  the  production  of  a  letter  to 
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the  witness  under  cross-examination,  the  witness  admits  he  wrote 
that  letter,  the  witness  cannot  be  examined,  whether  he  did  or  did 
not,  in  such  letter,  make  statements  such  as  the  counsel  shall,  by 
questions  addressed  to  the  witness,  inquire  are  or  are  not  made 
therein ;  but  that  the  letter  itself  must  be  read  as  the  evidence,  to 
manifest  that  such  statements  are  or  are  not  contained  therein ; 
and,  further,  that  it  is  the  opinion  of  the  House,  that,  in  the  regular 
course  of  proceeding,  the  letter  ought  to  be  read  after  the  counsel 
cross-examining  shall  have  opened  his  case;  but  that  the  House 
will,  upon  the  request  of  such  counsel,  stating  that  it  is  expedient 
for  the  purpose  of  his  more  effectually,  in  the  course  of  his  cross- 
examination,  propounding  further  questions  necessary  for  the 
interest  of  his  client,  permit  such  letter  to  be  read,  subject 
to  all  the  *  consequences  of  having  such  letter  considered  [*  291] 
as  part  of  his  evidence. 

The  Lord  Chancellor,  by  bave  of  the  House,  stated,  in  their 
presence,  that  a  reference  having  been  made  by  the  learned  counsel 
for  Her  Majesty,  at  the  close  of  yesterday's  proceedings,  to  the  trial 
of  the  Duchess  of  Kingston,  where  it  was  stated  that  a  letter  had 
been  presented  to  a  witness  (Judith  Phillips)  on  cross-examination, 
and  having  been  acknowledged  by  her  to  be  her  hand-writing,  had 
been  afterwards  read  in  evidence,  not  as  part  of  the  defendant's 
case.  His  Lordship  had  since  referred  to  the  printed  trial,  and 
had  compared  the  statement  contained  in  that  with  the  journals  of 
their  Lordships'  House ;  and  his  Lordship  read  at  length  the  pro- 
ceedings touching  the  same,  both  as  they  appeared  in  the  printed 
trial  and  upon  the  journals  of  the  House  :  after  which  the  counsel 
were  informed,  that,  in  the  opinion  of  the  House,  the  proceedings 
touching  the  said  letter,  as  set  forth  in  the  printed  trial,  did  not 
appear  to  establish,  or  destroy,  or  affect  the  opinion  delivered  by 
the  learned  Judges  to  the  House  yesterday;  and  that,  according  to 
the  proceedings  as  they  appeared  upon  the  journals  of  the  House, 
there  was  no  statement  whatever,  there,  to  show  that  the  letter 
was  ever  read ;  therefore,  the  House  was  of  opinion,  in  the  present 
case,  to  adhere  to  the  rule  as  laid  down  yesterday. 

Cross-examination. —  Previous  Statement  by  Witness. 

If,  on  cross- examination,  it  is  proposed  to  ascertain  of  a  witness  whether  [292] 
he  has  made  representations  of  any  particular  nature,  immediately  after 
being  asked  whether  he  made  any  representation  he  must  be  asked  whether  he 
made  the  representation  by  parol  or  in  writing. 


190 


EVIDENCE. 


Ho.  9.— The  Queen1!  Can,  S  Brod.  & Bing.  892,  998. 

The  following  question  was  proposed  to  the  Judges :  — 
Whether,  according  to  the  established  practice  in  the  Courts 
below,  counsel  cross-examining  are  entitled,  if  the  counsel  on  the 
other  side  object  to  it,  to  ask  a  witness  whether  he  has  made  rep- 
resentations of  a  particular  nature,  not  specifying  in  his  question 
whether  the  question  refers  to  representations  in  writing  or  in 
words  ? 

The  Judges,  after  having  retired  for  a  short  time,  returned  the 
following  answer :  — 

Abbott,  C.  J.  My  Lords,  the  Judges  have  conferred  upon  the 
question  proposed  to  them  by  your  Lordships.  My  Lords,  the 
Judges  find  a  difficulty  to  give  a  distinct  answer  to  the  question 
thus  proposed  by  your  Lordships,  either  in  the  affirmative  or  nega- 
tive, inasmuch  as  we  are  not  aware  that  there  is,  in  the  Courts 
below,  any  established  practice  which  we  can  state  to  your  Lord- 
ships as  distinctly  referring  to  such  a  question  propounded  by 
counsel  on  cross-examination,  as  is  here  contained  ;  that  is,  whether 
the  counsel  cross-examining  are  entitled  to  ask  the  witness  whether 
he  has  made  such  representation  ;  for  it  is  not  in  the  recollection  of 
any  one  of  us  that  such  a  question,  in  those  words,  namely, "  whether 
a  witness  has  made  such  and  such  representation/'  has  at  any 
time  been  asked  of  a  witness.  Questions,  however,  of  a  similar 
nature  are  frequently  asked  at  Nisi  Prius,  referring  rather  to  con- 
tracts and  agreements,  or  to  supposed  contracts  and  agreements, 
than  to  declarations  of  the  witness ;  as,  for  instance,  a  witness  is 
often  asked,  whether  there  is  an  agreement  for  a  certain  price  for 
a  certain  article,  —  an  agreement  for  a  certain  definite  time,— 
a  warranty,  —  or  other  matter  of  that  kind,  being  a  matter 
[*  293]  of  contract ;  and,  when  a  question  *  of  that  kind  has  been 
asked  at  Nisi  Prius,  the  ordinary  course  has  been  for  the 
counsel  on  the  other  side,  not  to  object  to  the  question  as  a  ques- 
tion that  could  not  properly  be  put,  but  to  interpose,  on  his  own 
behalf,  another  intermediate  question ;  namely,  to  ask  the  witness 
whether  the  agreement  referred  to  in  the  question  originally  pro- 
posed by  the  counsel  on  the  other  side,  was  or  was  not  in  writing ; 
and,  if  the  witness  answers  that  it  was  in  writing,  then  the  inquiry 
is  stopped,  because  the  writing  must  be  itself  produced.  —  My 
Lords,  therefore,  although  we  cannot  answer  your  Lordships'  ques- 
tion distinctly  in  the  affirmative  or  the  negative,  for  the  reason  I 
have  given,  namely,  the  want  of  an  established  practice  referring 
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to  such  a  question  by  counsel ;  yet,  as  we  are  all  of  opinion  that 
the  witness  cannot  properly  be  asked,  on  cross-examination, 
whether  he  has  written  such. a  thing  (the  proper  course  being  to 
put  the  writing  into  his  hands,  and  ask  him  whether  it  be  his 
writing),  considering  the  question  proposed  to  us  by  your  Lord- 
ships, with  reference  to  that  principle  of  law  which  requires  the 
writing  itself  to  be  produced,  and  with  reference  to  the  course  that 
ordinarily  takes  place  on  questions  relating  to  contracts  or  agree- 
ments, we,  each  of  us,  think  that,  if  such  a  question  were  propounded 
before  us  at  Nisi  Prius,  and  objected  to,  we  should  direct  the  coun- 
sel to  separate  the  question  into  its  parts.  —  My  Lords,  I  find  I 
have  not  expressed  myself  with  the  clearness  I  had  wished,  as  to 
dividing  the  question  into  parts.  I  beg,  therefore,  to  inform  the 
House,  that,  by  dividing  the  question  into  parts,  I  mean,  that  the 
counsel  would  be  directed  to  ask  whether  the  representation  had 
been  made  in  writing  or  by  words.  If  he  should  ask,  whether  it 
had  been  made  in  writing,  the  counsel  on  the  other  side  would 
object  to  the  question ;  if  he  should  ask  whether  it  had  been  made 
by  words,  that  is,  whether  the  witness  had  said  so  and  so, 
*  the  counsel  would  undoubtedly  have  a  right  to  put  that  [*  294] 
question,  and  probably  no  objection  would  be  made  to  it 

The  counsel  were  called  in,  and  were  informed,  that  if,  on  cross- 
examination,  they  inquired  of  a  witness  whether  he  had  made 
representations  of  any  particular  nature,  stating  the  nature  of 
those  representations,  they  must,  in  their  inquiries,  ask  the  wit- 
ness, first,  "  whether  he  made  the  representations  by  parol  or  in 
writing." 

The  Attorney-General  of  the  Queen  inquired,  whether  he  was 
to  understand,  before  he  had  asked  whether  the  witness  made  any 
representations,  he  was  to  ask  whether  it  was  in  writing. 

The  counsel  was  informed  that  he  might  put  the  question, 
referring,  in  the  mode  of  putting  it,  to  a  representation  by  parol ; 
or,  that  where  a  question  of  that  kind  was  put,  the  counsel  on  the 
other  side  was  justified  by  the  practice  in  breaking  in  upon  the 
course  of  the  cross  examination  so  far  as  to  put  the  question, 
whether  the  declaration,  if  made,  was  by  parol  or  in  writing. 

Cross-examination.  —  Previous  Statement  by  Witness* 

If,  on  the  trial  of  an  action  or  indictment,  a  witness  examined  on  the  part  of 
the  plaintiff  or  prosecutor,  upon  cross-examination  by  defendant's  counsel,  states 
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that  at  a  time  specified  he  told  A.  that  he  was  one  of  the  witnesses  against  the 
defendant,  and  being  re-examined  by  the  plaintiff's  or  prosecutor's  counsel, 
states  what  induced  him  to  mention  this  to  A.,  the  plaintiffs  or  prosecutor's 
counsel  cannot  further  re-examine  the  witness  as  to  such  conversation,  even  as 
far  only  as  it  related  to  his  being  one  of  the  witnesses  :  by  eight  Judges  against 
one  (Best,  J.  dissentiente),  and  confirmed  by  the  House. 

The  following  questions  were  proposed  to  the  Judges :  — 
First,  If,  upon  the  trial  of  an  action  brought  by  A.  (plaintiff) 
against  B.  (defendant),  a  witness  examined  on  the  part  of 
[*  295]  the  plaintiff,  upon  cross-examination  by  *  the  defendant's 
counsel,  had  stated,  in  answer  to  a  question  addressed  to 
him  by  such  counsel,  that,  at  a  time  specified  in  his  answer,  he 
had  told  a  person  named  C.  D.  that  he  was  one  of  the  witnesses 
against  the  defendant,  and,  being  re-examined  by  the  plaintiff's 
counsel,  had  stated  what  induced  him  to  mention  to  C.  D.  what 
he  had  so  told  him,  and  the  counsel  of  the  plaintiff  should  propose 
further  to  re-examine  him  as  to  the  conversation  between  him  and 
C.  D.  which  passed  at  the  time  specified  in  his  former  answer,  as 
far  only  as  such  conversation  related  to  his  being  one  of  the  wit- 
nesses ;  would  such  counsel,  according  to  the  rules  and  practice 
observed  in  the  Courts  below,  with  respect  to  cross-examination 
and  re-examination,  be  entitled  so  further  to  re-examine  such  wit- 
ness ;  and,  if  so,  would  he  be  entitled  so  further  to  re-examine,  as 
well  with  respect  to  such  conversation  relating  to  his  being  one  of 
the  witnesses  against  B.  as  passed  between  him  and  C.  D.  at  the 
time  specified  after  he  had  told  him  that  he  was  to  be  one  of  the 
witnesses,  as  with  respect  to  such  conversation  as  passed  before 
he  had  so  told  him  ? 

Second,  If,  upon  the  trial  of  an  indictment  against  A.,  a  witness 
examined  upon  the  part  of  the  Crown  had  stated  upon  cross-exam- 
ination by  the  counsel  of  A.,  in  answer  to  a  question  addressed  to 
him  by  such  counsel,  that,  at  a  time  specified  in  his  answer,  he 
had  told  a  person  named  C.  D.  that  he  was  one  of  the  witnesses 
against  A.,  and  being  re-examined  by  the  counsel  for  the  Crown,  had 
stated  what  induced  him  to  mention  to  C.  D.  what  he  had  so  told 
him,  and  the  counsel  for  the  Crown  should  propose  further  to 
re-examine  him  as  to  the  conversation  which  passed  between  him 
and  C.  D.  at  the  time  specified  in  his  former  answer,  as  far  only 
as  such  conversation  related  to  his  being  one  of  the  witnesses, 
would  such  counsel  be  entitled  so  further  to  re-examine  him ; 
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and,  if  so,  would  he  be  entitled  so  *  further  to  re-examine  £*  296] 
as  well  with  respect  to  such  conversation,  relating  to  his 
being  one  of  the  witnesses  against  A.,  which  passed  between  him 
and  C.  D.,  at  the  time  specified  after  he  had  told  him  that  he  was 
to  be  one  of  the  witnesses,  as  with  respect  to  such  conversation  as 
passed  before  he  had  so  told  him  ? 

The  Judges  having  retired,  returned,  after  some  time,  when,  the 
House  being  informed  that  the  Judges  differed  in  their  opinion  as 
to  the  answer  to  be  given  to  the  questions  proposed  to  them,  they 
proceeded  to  deliver  their  opinions  seriatim. 

Richardson,  J.,  delivered  his  opinion  upon  both  questions  in 
the  negative,  and  referred  to  the  reasons  to  be  delivered  by  the 
Lord  Chief  Justice  of  the  King's  Bench. 

Best,  J.,  delivered  his  opinion  upon  both  questions  in  the  affirm- 
ative, and  gave  his  reasons. 

G ARROW,  B.,  BURROUGH,  J.,  HOLROTD,  J.,  GRAHAM,  B.,  ElCHARDS, 

C.  B.,  and  Dallas,  C.  J.,  severally  delivered  their  opinion  on  both ' 
questions  in  the  negative,  and  referred  to  the  reasons  to  be  deliv- 
ered by  the  Lord  Chief  Justice  of  the  King's  Bench.  Then  the 
Lord  Chief  Justice  of  the  King's  Bench  delivered  his  opinion 
upon  both  questions  in  the  negative,  and  gave  his  reasons,  in 
which  he  stated  he  was  desired  by  the  other  Judges,  except  Mr. 
Justice  Best,  to  say  that  they  concurred. 

Abbott,  C.  J.  My  Lords,  I  agree  with  the  other  Judges  in 
considering  the  two  questions  proposed  to  us  by  your  Lordships  to 
be,  with  reference  to  the  point  on  which  our  opinion  has 
been  asked,  substantially  one,  *  and  that  question,  as  pro-  [*  297] 
posed  by  the  House,  contains  these  words,  "  the  witness 
being  re-examined,  had  stated  what  induced  him  to  mention  to 
C.  D.  what  he  had  so  told  him  ;"  by  whicli,  I  understand,  that  the 
witness  had  fully  explained  his  whole  motive  and  inducement  to 
inform  C.  D.  that  he  was  to  be  one  of  the  witnesses ;  and,  so  under- 
standing the  matter,  and  there  being  no  ambiguity  in  the  words, 
"I  am  to  be  one  of  the  witnesses,"  I  think  there  is  no  distinction 
to  be  made  between  the  previous  and  subsequent  parts  of  the 
conversation,  and  I  think  myself  bound  to  answer  your  Lordships' 
question  in  the  negative. 

I  think  the  counsel  has  a  right,  upon  re-examination,  to  ask  all 
questions,  which  may  be  proper  to  draw  forth  an  explanation  of 
the  sense  and  meaning  of  the  expressions  used  by  the  witness  on 
vol.  xi.  — 13 
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cross-examination,  if  they  be  in  themselves  doubtful,  and,  also,  of 
the  motive,  by  which  the  witness  was  induced  to  use  those  expres- 
sions ;  but,  I  think,  he  has  no  right  to  go  further,  and  to  introduce 
matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.  And,  as 
many  things  may  pass  in  one  and  the  same  conversation  relating 
to  the  subject  of  the  conversation  (as,  in  the  case  put  by  your 
Lordships,  the  declaration  of  a  witness  that  he  was  to  be  a  witness 
in  a  cause  or  prosecution),  which  do  not  relate  to  his  motive  or  to 
the  meaning  of  his  expressions,  I  think  the  counsel  is  not  entitled 
to  re-examine  as  to  the  conversation  to  the  extent  to  which  such 
conversation  may  relate  to  his  being  one  of  the  witnesses,  which  is 
the  point  proposed  in  your  Lordships'  question  to  the  Judges. 

And  I  distinguish  between  a  conversation  which  a  witness  may 
have  had  with  a  party  to  the  suit,  whether  criminal  or  civil,  and  a 

conversation  with  a  third  person.  The  conversations  of  a 
[*  298]   party  to  the  suit,  relative  to  the  *  subject  matter  of  the 

suit,  are,  in  themselves,  evidence  against  him  in  the  suit, 
and,  if  a  counsel  chooses  to  ask  a  witness  as  to  anything  which 
may  have  been  said  by  an  adverse  party,  the  counsel  for  that  party 
has  a  right  to  lay  before  the  Court  the  whole  which  was  said  by 
his  client  in  the  same  conversation;  not  only  so  much  as  may 
explain  or  qualify  the  matter  introduced  by  the  previous  exami- 
nation, but,  even  matter  not  properly  connected  with  the  part 
introduced  upon  the  previous  examination,  provided  only,  that  it 
relate  to  the  subject  matter  of  the  suit ;  because  it  would  not  be 
just  to  take  part  of  a  conversation  as  evidence  against  a  party, 
without  giving  to  the  party,  at  the  same  time,  the  benefit  of  the 
entire  residue  of  what  he  said  on  the  same  occasion.  But  the  con- 
versation of  a  witness  with  a  third  person  is  not  in  itself  evidence 
in  the  suit  against  any  party  to  the  suit.  It  becomes  evidence  only 
as  it  may  affect  the  character  and  credit  of  the  witness,  which  may 
be  affected  by  his  antecedent  declarations,  and  by  the  motive, 
under  which  he  made  them ;  but,  when  once  all  which  had  con- 
stituted the  motive  and  inducement,  and  all  which  may  show 
the  meaning  of  the  words  and  declarations  has  been  laid  before 
the  Court,  the  Court  becomes  possessed  of  all  which  can  affect  the 
character  or  credit  of  the  witness,  and  all  beyond  this  is,  in  my 
opinion,  irrelevant  and  incompetent.  On  these  grounds  I  feel 
called  upon  to  answer  your  Lordships'  question  in  the  negative. 
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The  counsel  were  called  in,  and  were  informed  by  the  Lord 
Chancellor  that  the  question  which  gave  rise  to  the  above 
discussion  could  not  be  put. 

Cross-examination.  —  Previous  Statement  by  Witness. 

1.  If  a  witness  examined  in  chief  on  the  part  of  the  plaintiff,  being  [299] 
asked  whether  he  remembers  a  quarrel  taking  place  between  A.  and  B., 
answers,  that  he  has  heard  of  a  quarrel  between  them,  but  does  not  know  the  cause 
of  it,  and  such  witness  is  not  asked,  upon  his  cross-examination,  whether  he  has 
or  has  not  made  a  declaration  stated  iu  the  question  touching  the  cause  of  the 
quarrel,  the  counsel  for  the  defendant  cannot,  in  order  to  prove  such  witness's 
knowledge  of  the  cause  of  the  quarrel,  afterwards  examine  a  witness  to  prove, 
that  the  other  witness  has  made  such  a  declaration  to  him  touching  the  cause  of 
such  quarrel. 

2.  If  a  witness  examined  in  chief  on  the  part  of  the  plaintiff,  being  asked 
whether  he  remembers  a  quarrel  taking  place  between  A.  and  B.,  answers,  that 
he  does  not  remember  it,  and  such  witness  is  not  asked,  on  his  cross-examina- 
tion, whether  he  has  or  has  not  made  a  declaration  stated  in  the  question 
respecting  such  quarrel,  the  counsel  for  the  defendant  cannot,  in  order  to  prove 
that  such  witness  must  remember  the  quarrel,  afterwards  examine  a  witness  to 
prove  that  the  other  witness  has  made  such  a  declaration. 

The  following  questions  were  proposed  by  their  Lordships  to  the 
learned  Judges,  and  were  delivered  to  the  Lord  Chief  Justice. 

First,  If,  in  the  Courts  below,  a  witness,  examined  in  chief  on 
the  part  of  the  plaintiff,  being  asked  whether  he  remembered  a 
quarrel  taking  place  between  A.  and  B.,  answered,  that  he  heard 
of  a  quarrel  between  them,  but  he  did  not  know  the  cause  of 
it;  and  such  witness  was  not  asked,  upon  his  cross-examination, 
whether  he  had  or  had  not  made  a  declaration  stated  in  the  ques- 
tion touching  the  cause  of  it ;  and,  in  the  progress  of  the  defence, 
the  counsel  for  the  defendant  proposed  to  examine  a  witness  to 
prove  that  the  other  witness  had  made  such  a  declaration  to  him 
touching  the  cause  of  such  quarrel,  in  order  to  prove  his  knowledge 
of  the  cause  of  the  quarrel :  according  to  the  practice  of  the  Courts 
below,  would  such  proof  be  received  ? 

Secondly,  If,  in  the  Courts  below,  a  witness,  examined  in  chief 
on  the  part  of  the  plaintiff,  being  asked  whether  he  remembered  a 
quarrel  taking  place  between  A.  and  B.,  answered,  that  he  did  not 
remember  it ;  and  such  witness  was  not  risked  on  his  cross-exami- 
nation, whether  he  had  or  had  not  made  a  declaration  stated  in 
the  question  respecting  such  quarrel ;  and,  in  the  progress  of  the 
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defence,  the  counsel  for  the  defendant  proposed  to  examine  a 
witness  to  prove,  that  the  other  witness  had  made  such 

[*  300]  a  declaration,  in  order  *  to  prove  that  he  must  remember 
it :  according  to  the  practice  of  the  Courts  below,  would 

such  proof  be  received  ? 

The  Judges  desired  leave  to  withdraw,  which  they  did ;  on  their 

return, 

Abbott,  C.  J.,  delivered  the  following  answer  to  the  Souse.  My 
Lords,  the  Judges  have  considered  the  questions  proposed  to  them 
by  your  Lordships.  One  of  those  questions  is  in  these  words. 
(Here  the  Lord  Chief  Justice  read  the  first  question.)  The  Judges 
are  of  opinion,  my  Lords,  that  this  question  must  be  answered  by 
them  in  the  negative.  The  question  proposed  to  the  witness,  upon 
his  cross-examination,  is,  do  you  remember?  That  question  applies 
itself  to  the  time  of  the  examination ;  and  many  things  may  have 
taken  place,  and  conversation  may  have  been  held  upon  them  at 
one  season  by  persons  of  the  strictest  honour  and  integrity,  which 
may,  at  another  season,  be  absent  from  their  memory.  It  must  be 
in  the  knowledge  and  experience  of  every  man,  that  a  slight  hint 
or  suggestion  of  some  particular  matter  connected  with  a  subject, 
puts  the  faculties  of  the  mind  in  motion,  and  raises  up  in  the 
memory  a  long  train  of  ideas  connected  with  that  subject;  which, 
until  that  hint  or  suggestion  was  given,  were  wholly  absent  from 
it.  For  this  reason,  the  proof,  that,  at  a  time  past,  a  witness  has 
spoken  on  any  subject,  does  not,  in  our  opinion,  lead  to  a  legiti- 
mate conclusion  that  such  witness,  at  the  time  of  his  examination, 
had  that  subject  present  in  his  memory ;  and,  to  allow  the  proof 
of  his  former  conversation  to  be  adduced  without  first  interro- 
gating him  to  that  conversation,  and  reminding  him  of  it,  would, 
in  many  cases,  have  an  unfair  effect  upon  him  and  upon  his  credit, 
and  would  deprive  him  of  that  reasonable  protection,  which  it  is, 
in  my  opinion,  the  duty  of  every  Court  to  afford  to  every 
[*  301]  person  who  appears  *  as  a  witness  on  the  one  side  and  on 
the  other.  According,  therefore,  to  the  practice  of  the 
Courts  below,  a  witness  is  asked,  on  cross-examination,  whether 
he  has  made  a  declaration  or  held  a  conversation ;  and,  such  pre- 
vious question  is  considered  as  a  necessary  foundation  for  the 
contradictory  evidence  of  the  declaration  or  conversation  to  be 
adduced  on  the  other  side.  I  must,  however,  my  Lords,  take  the 
liberty  to  add,  that,  in  any  grave  or  serious  case,  if  the  counsel 
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had,  on  his  cross-examination,  omitted  to  lay  the  necessary  founda- 
tion in  the  way  in  which  I  have  mentioned,  the  Court  would,  of 
its  own  authority,  call  back  the  witness,  in  order  to  give  the 
counsel  an  opportunity  of  laying  the  required  foundation,  by  put- 
ting his  questions  to  the  witness,  although  the  counsel  had  not 
before  asked  them ;  it  being  much  better  to  permit  the  order  and 
regularity  of  the  proceedings  as  to  time  and  season  to  be  broke 
in  upon,  than  to  allow  irrelevant  or  incompetent  evidence  to  be 
received. 

My  Lords,  this  being  the  opinion  of  the  Judges  upon  the  ques- 
tion, which  I  have  taken  the  liberty  to  read  to  the  House,  it  will 
follow  as  a  consequence,  your  Lordships  will  be  aware,  that  to  the 
other  question,  which  applies  itself  to  the  witness's  knowledge  of 
a  particular  fact,  the  same  answer  in  the  negative  must  be  given ; 
and,  in  addition  to  the  reasons  with  which  I  have  troubled  your 
Lordships  on  the  first  question,  it  may  also  be  added,  where  the 
question  proposed  regards  the  witness's  knowledge/ that,  although 
a  witness  may  have  mentioned  a  fact  in  ordinary  conversation  at 
a  former  period,  it  does  not  follow,  that  he  may  have  that  which, 
in  a  Court  of  law,  can  be  considered  as  knowledge  of  the  fact.  A 
fact  is  often  mentioned  in  conversation  from  the  representation  of 
others,  without  such  a  knowledge  of  it  as  can  enable  a  person  to 
say  in  a  Court  of  law,  "  I  know  the  fact." 

Evidence,  —  Conspiracy.  —  Subornation  of  Witnesses. 

1.  If,  on  the  trial  of  an  indictment  for  any  crime,  evidence  has  been  [802] 
given  upon  the  cross-examination  of  witnesses  examined  in  chief  in  sup- 
port ot  the  indictment,  from  which  it  appears  that  A.  B.  (uot  examined  as  a 
witness),  has  been  employed  by  the  prosecutor  as  an  agent  to  procure  and 
examine  evidence  and  witnesses  in  support  of  the  indictment,  the  party  indicted 
is  not  permitted  to  examine  C.  D.  as  a  witness  to  prove  that  A.  B.  has  offered 
a  bribe  to  £.  F.  in  order  to  induce  him  to  give  testimony  touching  the  matter  in 
the  indictment  (£.  F.  not  being  a  witness  examined  in  support  of  the  indictment, 
nor  examined  before  it  was  so  proposed  to  examine  C.  D.)> 

2.  If,  in.  the  trial  of  an  indictment  fpr  any  crime,  evidence  has  been  given 
upon  the  cross-examination  of  witnesses  examined  in  chief  in  support  of  the  in- 
dictment, from  which  it  appears  that  A.  B.  (not  examined  as  a  witness),  has 
been  employed  by  the  prosecutor  as  an  agent  to  procure  and  examine  evidence 
and  witnesses  in  support  of  the  indictment,  the  party  indicted  is  not  permitted 
to  examine  G.  H.  as  a  witness  to  prove  that  A.  B.  has  offered  him  a  bribe,  to 
induce  him  to  bring  to  A.  B.  papers  belonging  to  the  party  indicted  (G.  H.  not 
having  been  examiued  as  a  witness  in  support  of  the  indictment). 
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S.  On  a  prosecution  for  a  crime,  the  proof  whereof  is  supposed  to  consist 
wholly  or  in  part  of  evidence  of  a  conspiracy  entered  into  by  the  party  then 
indicted,  and  under  trial,  so  that  the  conspiracy  is  to  be  given  in  evidence 
against  him,  —  general  evidence  of  the  existence  of  the  conspiracy  charged,  may 
be  received  in  the  first  instance,  though  it  cannot  affect  such  defendant,  unless 
brought  home  to  him  or  to  an  agent  employed  by  him. 

4.  The  same  rule  applies,  if  a  defendant  seeks  by  such  general  evidence,  in 
the  first  instance,  to  affect  the  prosecutor  with  a  conspiracy  to  suborn  witnesses 
for  the  destruction  of  his  defence,  provided  the  proposed  evidence  be  previously 
opened  to  the  Court,  as  in  the  case  of  a  prosecution  to  be  proved  by  conspiracy. 

The  following  questions  were  proposed  to  the  learned  Judges. 

First,  If,  in  the  trial  of  an  indictment  for  a  capital  offence,  or 
any  crime,  evidence  had  been  given,  upon  the  cross-examination 
of  witnesses  examined  in  chief  in  support  thereof,  from  which  it 
appeared,  A.  B.,  not  examined  as  a  witness,  had  been  employed, 
by  the  party  preferring  the  indictment,  as  an  agent  to  procure  and 
examine  evidence  and  witnesses  in  support  of  the  indictment,  and 
the  party  indicted  should  propose,  in  the  course  of  the  defence,  to 
examine  C.  D.  as  a  witness  to  prove  that  A.  B.  had  offered  a  bribe 
to  E.  F.,  in  order  to  induce  him  to  give  testimony  touching  the 
matter  in  the  indictment  (E.  F.  not  being  a  witness  examined  in 
support  of  the  indictment,  or  examined  before  it  was  so  proposed 
to  examine  C.  D.) :  would  the  Courts  below,  according  to 
[*  303]  their  usage  and  practice,  allow  C.  D.  to  be  *  examined  for 
the  purpose  aforesaid;  or  could  such  witness,  according 
to  law,  be  so  examined,  if  the  counsel  employed  in  support  of  the 
prosecution  objected  to  such  examination  ? 

Secondly,  If,  in  the  trial  of  an  indictment  for  a  capital  offence 
or  other  crime,  evidence  had  been  given,  upon  the  cross-exami- 
nation of  witnesses  examined  in  chief  in  support  thereof,  from 
which  it  appeared  that  A.  B.,  not  examined  as  a  witness,  had  been 
employed  by  the  party  preferring  the  indictment  as  an  agent  to 
procure  and  to  examine  evidence  and  witnesses  in  support  of  the 
indictment,  and  the  party  indicted  should  propose,  in  the  course 
of  the  defence,  to  examine  G.  H.  as  a  witness,  to  prove  that  A.  B. 
had  offered  him  a  bribe  to  induce  him  to  bring  to  him  papers 
belonging  to  the  party  indicted  (G.  H.  not  having  been  examined 
as  a  witness  in  support  of  the  indictment):  would  the  Courts 
below,  according  to  their  usage  and  practice,  allow  G.  H.  to  be 
examined  for  the  purpose  aforesaid ;  or  could  such  witness,  accord- 
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ing  to  law,  be  so  examined,  if  the  counsel  employed  in  support  of 
the  prosecution  objected  to  such  examination  ? 

The  learned  Judges  desired  leave  to  withdraw,  which  they  did ; 
and  on  their  return,  prayed  for  leave  for  further  time  to  consider 
on  these  questions  till  the  next  day;  leave  was  granted  accord- 
ingly ;  and  a  third  question  was  proposed  to  them,  which,  on  the 
next  day,  was  withdrawn,  not  being  sufficiently  clear;  and  the 
following  question  proposed  in  its  stead. 

Supposing  that,  according  to  the  rules  of  law,  evidence  of  a 
conspiracy  against  a  defendant  for  any  indictable  offence  ought 
not  to  be  admitted  to  convict  or  criminate  him,  unless  as  it  may 
apply  to  himself  or  to  an  agent  employed  by  him,  may  not  general 
evidence,  nevertheless,  of  the  existence  of  the  conspiracy 
charged  *  upon  the  record,  be  received  in  the  first  instance ;  [*  304] 
though  it  cannot  affect  such  defendant,  unless  brought 
home  to  him,  or  to  an  agent  employed  by  him ;  and,  whether  the 
same  rule  would  apply,  if  a  defendant  sought  by  such  general 
evidence,  in  the  first  instance,  to  affect  the  prosecutor  with  a  con- 
spiracy to  suborn  witnesses  for  the  destruction  of  his  defence  ? 

On  this  day  (October  18),  Abbott,  C.  J.,  delivered  the  following 
answer  to  the  House. 

My  Lords,  the  Judges  conferred  together  for  some  time  yester- 
day, upon  the  questions  proposed  to  them  by  your  Lordships,  and 
afterwards  separated,  in  order  to  consider  them  apart,  and  met 
again  early  this  morning,  and  again  conferred  together  upon  them. 
All  of  us  then  agreed  in  the  answers  to  be  given  to  the  questions 
proposed  to  us;  and  I,  having  read  to  my  learned  Brothers  the 
writing,  which  I  had  prepared,  as  containing  my  own  sentiments 
and  answer,  it  was  found,  that  they  concurred  therein ;  and  I  have 
their  authority,  with  your  Lordships'  permission,  to  deliver  what  I 
had  written  (which  your  Lordships  will  observe  is  in  the  singular 
number,  being  originally  prepared  as  my  own  alone),  as  containing 
and  expressing  their  sentiments  also. 

My  Lords,  the  first  question  proposed  by  your  Lordships  is  in 
these  words.  (Here  his  Lordship  repeated  the  first  question.)  My 
Lords,  the  question  thus  proposed  by  your  Lordships  to  the  Judges, 
must  be  admitted  by  all  persons  to  be  a  question  of  great  impor- 
tance, as  it  regards  the  administration  of  justice ;  and  it  is  to  me 
a  question  entirely  new,  and  of  very  difficult  solution.  I  have 
considered  it  with  all  the  attention  due  to  a  question  proposed  by 
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your  Lordships,  and  with  an  anxiety  proportioned  to  the 
[*  305]  importance  of  *  the  question  itself ;  and  it  is  not  without 

much  diffidence,  that  I  now  offer  to  your  Lordships  the 
result  of  my  deliberation.  Your  Lordships  will  allow  me  here  to 
interpose  an  observation,  and  to  say,  that  the  diffidence  I  felt  at  the 
moment  of  writing,  has  been  considerably  decreased  by  the  knowl- 
edge I  now  have,  that  my  opinion  and  sentiments  have  received 
the  concurrence  of  my  learned  Brothers. 

The  question  must,  as  it  appears  to  me,  be  considered  in  the 
same  mode,  and  must  receive  the  same  answer,  as  if  the  parties 
were  reversed :  as  if,  instead  of  proof  offered  on  the  behalf  of  a 
defendant  respecting  the  act  of  an  agent  employed  by  the  prose- 
cutor, it  were  proof  offered  in  reply  on  the  part  of  the  prosecutor 
respecting  the  conduct  of  an  agent  employed  by  the  accused  to 
procure  and  examine  evidence  and  witnesses  in  support  of  his 
defence.  If  such  proof  can  be  received  on  the  part  of  a  defendant, 
it  must  be  received  on  the  ground,  that  it  may  lead  to  a  legitimate 
inference  and  conclusion,  that  the  witnesses  examined  against  him, 
although  not  appearing  to  have  been  called  before  the  Court  by 
any  undue  means,  are,  nevertheless,  on  this  ground  extraneous  and 
foreign  to  them,  not  to  be  considered  as  the  witnesses  of  truth. 
And,  if  such  an  inference  and  conclusion  can  be  reasonably  and 
legitimately  drawn  in  favour  of  a  defendant,  in  the  case  proposed 
by  your  Lordships,  I  am  unable  to  discover  any  principle,  upon 
which  I  may  say,  that  the  like  conclusion  may  not  be  with  equal 
reason  drawn  against  him  in  the  analogous  case  that  I  have  taken 
the  liberty  to  suggest ;  so  that  proof  of  this  nature,  if  admissible, 
must  be  expected  to  lead  as  frequently  to  the  condemnation  of 
an  innocent  man  by  casting  discredit  upon  his  defence,  as  to  the 
acquittal  of  such  a  person  by  disgracing  the  prosecution :  and  this 

consideration  enables  me  to  contemplate  the  question 
[*  306]  proposed  with  more  calmness  than  I  *  should  be  able  to 

view  a  question,  of  which  the  determination  might  possi- 
bly, by  the  exclusion  of  his  evidence,  lead  to  the  condemnation  of 
an  innocent  person  ;  but  could,  in  no  case,  produce  the  same  con- 
sequence by  the  exclusion  of  evidence  against  him. 

The  question  proposed  by  your  Lordships  regards  the  act  of  "  A 
person  employed  by  the  party  preferring  an  indictment  as  an 
agent  to  procure  and  examine  evidence  and  witnesses  in  support 
of  the  indictment ; "  and  it  regards  the  act  of  that  agent  addressed 
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to  a  person  not  examined  as  a  witness  in  support  of  the  indictment, 
the  offered  proof  not  apparently  connecting  itself  with  any  par- 
ticular matter  deposed  by  the  witnesses,  who  have  been  examined 
in  support  of  the  indictment,  and  leaving,  therefore,  those  witnesses 
unaffected  by  the  proposed  proof,  otherwise  than  by  way  of  infer- 
ence and  conclusion ;  and  this  question  may  be  considered  as  it 
regards  the  prosecutor  or  party  prefering  the  indictment,  and  as  it 
regards  the  witnesses. 

The  prosecutor  has,  by  the  hypothesis,  employed  a  person  as  an 
agent  to  procure  and  examine  evidence  and  witnesses.  This  is  a 
lawful  employment  necessary  in  many  cases  ;  in  some  meritorious, 
in  none  disgraceful  or  improper,  if  we  look  either  to  the  employer 
or  to  the  person  employed ;  and,  being  a  lawful  employment,  it  is 
to  be  presumed,  until  the  contrary  be  shown,  that  the  employer 
means  and  intends,  that  his  agent  shall  execute  it  by  lawful 
means :  and  as,  according  to  the  general  rules  and  principles  of 
law,  a  person  is  not  to  be  affected  in  interest  or  fame  by  any  act 
of  another,  although  that  other  may  have  been  in  his  employment 
or  confidence  as  an  agent  or  otherwise  (excepting  such  acts  only 
as  either  are  in  their  own  nature,  or  may,  by  extrinsic  evidence, 
be  shown  to  be  within  the  scope  of  the  authority  given  by  him, 
and  which  may,  therefore,  ba  considered  as  his  acts  per- 
formed by  the  hand,  or  his  *  declarations  uttered  by  the  [*  307] 
tongue  of  his  appointed  substitute),  it  would  be  contrary  to 
those  general  rules  and  principles  to  allow  a  prosecutor,  and, 
through  him,  the  prosecution  that  he  has  instituted,  to  be  dis- 
graced by  the  act  supposed  in  your  Lordships'  question,  without 
some  further  proof  affecting  him  than  the  terms  of  that  question 
suggest.  It  is  perfectly  consistent  with  the  matters  of  fact  con- 
tained in  your  Lordships'  question,  that  the  prosecutor  may,  up 
to  the  very  moment  when  the  proof  is  offered,  be  wholly  ignorant 
of  the  wicked  act  of  his  agent ;  it  is  no  less  consistent,  that,  hav- 
ing been  informed  of  the  act,  he  may  have  rejected  it  with  indig- 
nation, and  have  repudiated  the  proffered  testimony,  and  with- 
holden  the  witness  from  the  Court;  and,  if  he  be  absent  from  the 
trial,  which  frequently  happens,  it  may  be  impossible  to  prove 
his  ignorance  in  the  one  case,  or  the  propriety  of  his  conduct  on 
the  other. 

With  regard  to  the  witnesses,  my  Lords,  which  is  the  most 
important  part  of  this  consideration  (because,  if  false  witnesses 
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are  produced  against  a  person,  it  is  of  little  consequence  to  him 
by  what  particular  procurement  they  may  have  been  produced), 
it  is  to  be  considered,  whether  a  legitimate  inference  and  conclu- 
sion can  be  drawn  against  their  credit  and  veracity  from  the  proof 
proposed.  The  proposed  proof  does  not  directly  affect  them ;  it 
regards  an  act,  to  which,  according  to  the  hypothesis,  they  may 
be  entire  strangers ;  and,  being  an  unlawful  act,  they  are  not  to 
be  presumed  to  have  been  parties  to  it,  or  to  any  other  act  of  the 
like  nature  without  proof  against  them ;  they  may  be  persons  of 
honour  and  probity  deposing  to  facts  really  and  truly  occurring 
within  their  own  personal  knowledge,  and  taking  place  within 
their  own  sight  or  hearing  as  they  have  averred  upon  their  oath. 
It  may  have  been  intended,  that  the  person,  to  whom  the  bribe  was 

offered,  should  speak  to  other  facts  occurring  at  another 
[*  308]  time  *  and  in  another  place  wholly  unconnected  with  them 

or  with  the  matters  to  which  they  have  deposed :  can  it 
then  be  reasonably  concluded,  that  the  facts  deposed  by  them  are  un- 
true; that,  however  respectable  or  numerous  they  may  be,  they  must 
be  all  wicked  and  perjured  men,  because  some  other  man  has,  from 
overweening  zeal  or  a  corrupt  heart,  wickedly  endeavoured  to  seduce 
by  money  another  person  to  give  evidence  touching  the  matter  of 
that  indictment,  on  which  they  have  appeared  ?  I  must  say,  my 
Lords,  that  I  am  of  opinion,  that  such  conclusion  cannot  reason- 
ably be  drawn,  either  in  the  case  proposed  in  your  Lordships' 
question,  or  in  that  analogous  case  which  I  have  taken  the  liberty 
to  adduce.  The  utmost  effect,  in  my  opinion,  of  the  proposed 
proof  (and,  in  many  cases,  even  this  would  not  be  a  fair  or  reason- 
able effect),  would  be  to  excite  suspicion ;  but  suspicion  is  not  a 
legitimate  ground  for  the  verdict  of  a  jury,  which  ought  only  to 
be  founded  upon  reasonable  and  probable  proof.  For  these  reasons, 
I  think  your  Lordships'  first  question  must  be  answered  in  the 
negative. 

This,  my  Lords,  is  the  opinion,  which  after  much  consideration 
I  have  formed  upon  the  question  proposed  by  the  House.  That 
question  is  couched  in  the  most  general  and  abstract  terms,  and 
your  Lordships  must  be  aware  of  the  difficulty  that  may  often 
occur,  in  forming  an  opinion  upon  a  question  of  such  a  nature, 
applied  not  to  a  matter  of  abstract  science,  but  to  a  matter  con- 
nected with  the  business  and  affairs  of  men.  Few  cases  occur  in 
the  practical  administration  of  justice,  wherein  a  Judge  does  not 
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find  some  help  toward  a  right  decision  of  a  questionable  point  in 
antecedent  or  accompanying  facts  and  circumstances  appearing 
before  him,  and  is  not  guided  in  his  application  of  general  princi- 
ples to  the  individual  case  by  the  particulars  of  that  case 
itself.  The  question,  as  proposed  by  your  *  Lordships,  [*  309] 
does  not  contain  any  such  aid  or  guide ;  I  mention  not 
this,  my  Lords,  by  way  of  complaint  against  the  question,  but  by 
way  of  excuse  for  the  imperfection  of  my  answer  to  it ;  and,  I  must 
beg  leave  to  add,  that  notwithstanding  the  opinion  I  have  deliv- 
ered on  the  question  proposed,  I  am  by  no  means  prepared  to  say, 
that,  in  no  case  and  under  no  circumstances  appearing  at  a  trial, 
it  might  not  be  fit  and  proper  for  a  Judge  to  allow  proof  of  this 
nature  to  be  submitted  to  the  consideration  of  a  jury :  and  the 
inclination  of  every  Judge  is  to  admit  rather  than  to  exclude  the 
offered  proof. 

Secondly.  The  same  reasons  which  have  induced  me  to  answer 
your  Lordships'  fir3t  question  in  the  negative,  lead  me  to  answer 
the  second  question  also  in  the  negative.  The  question  is  in  these 
words.  (The  Lord  Chief  Justice  here  read  the  second  question.) 

In  answer  to  this  question,  my  Lords,  I  must  also  take  leave  to 
add,  as  another  ground  of  objection  to  the  proof  proposed  in  the 
question,  that  it  does  not  thereby  appear  what  was  the  nature  of 
the  papers  alluded  to,  or  what  the  motive  of  the  party  endeavour- 
ing to  obtain  them :  for  anything  that  can  be  inferred  from  that 
question,  the  papers  might  be  unconnected  with  the  subject  of 
the  prosecution,  and  relate  wholly  to  some  other  and  different 
matter. 

Then  Abbott,  C.  J.,  delivered  the  unanimous  opinion  of  the 
learned  Judges  to  the  first  part  of  the  third  question  in  the 
affirmative,  and  to  the  latter  part  of  the  same  in  the  affirmative 
also,  with  a  qualification,  and  gave  their  reasons  as  follow :  — 

My  Lords,  we  understand  the  first  part  of  this  third  question 
to  relate  to  a  prosecution  for  some  crime,  the  proof  whereof  is 
supposed  to  consist  wholly  or  in  part  of  evidence  of  a  conspiracy 
entered  into  by  the  party  then  indicted,  and  under  trial ; 
so  that  the  conspiracy  is  *to  be  given  in  evidence  against  [*  310] 
him ;  and  the  latter  part  of  the  question  regards  the 
case  of  a  person  indicted  for  some  crime,  and  seeking  to  defend 
himself  against  that  indictment,  by  proving  a  conspiracy  to  suborn 
witnesses  against  him;  and  the  points  of  inquiry  in  both  parts 
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regard  only  the  order  and  course  of  adducing  the  proof  before  the 
Court;  and,  so  understanding  this  question,  we  have  no  hesitation 
as  to  answering  the  first  part  of  it  in  the  affirmative.  We  are  of 
opinion,  that  on  a  prosecution  for  a  crime  to  be  proved  by  con- 
spiracy, general  evidence  of  an  existing  conspiracy  may  in  the 
first  instance  be  received,  as  a  preliminary  step  to  that  more  par- 
ticular evidence,  by  which  it  is  to  be  shown  that  the  individual 
defendants  were  guilty  participators  in  such  conspiracy.  This  is 
often  necessary  to  render  the  particular  evidence  intelligible,  and 
to  show  the  true  meaning  and  character  of  the  acts  of  the  indi- 
vidual defendants ;  and,  on  that  account,  we  presume  it  is  per- 
mitted. But,  it  is  to  be  observed,  that,  in  such  cases,  the  general 
nature  of  the  whole  evidence  intended  to  be  adduced  is  previously 
opened  to  the  Court,  whereby  the  J udge  is  enabled  to  form  an 
opinion  as  to  the  probability  of  affecting  the  individual  defendants 
by  particular  proof  applicable  to  them,  and  connecting  them  with 
the  general  evidence  of  the  alleged  conspiracy  ;  and  if,  upon  such 
opening,  it  should  appear  manifest,  that  no  particular  proof  suffi- 
cient to  affect  the  defendants  is  intended  to  be  adduced,  it  would 
become  the  duty  of  the  Judge  to  stop  the  case  in  limine,  and  not 
to  allow  the  general  evidence  to  be  received,  which,  even  if  at- 
tended with  no  other  bad  effect,  such  as  exciting  an  unreasonable 
prejudice,  would  certainly  be  a  useless  waste  of  time. 

As  to  the  second  part  of  the  question,  my  Lords,  we  understand 
it  to  be  here  assumed,  that  the  supposed  conspiracy  to 
[*  311]  suborn  witnesses  against  the  accused  is  a  *  legitimate 
ground  of  defence,  and  that  your  Lordships  do  not  ask  the 
opinion  of  the  Judges  upon  that  point;  and,  therefore,  upon  that 
point,  we  do  not  presume  to  offer  any  thing  to  your  Lordships ; 
and,  considering  this  latter  part  of  the  proposed  question,  like  the 
first  part,  to  regard  only  the  order  and  course  of  adducing  the 
proof,  we  should  give  the  same  answer  in  the  affirmative,  with 
this  qualification  only,  namely,  that  the  proposed  evidence  should, 
in  some  way,  be  previously  opened  to  the  Court,  as  in  the  case 
of  a  prosecution  to  be  proved  by  conspiracy,  in  order  to  enable 
the  Judge  to  form  an  opinion  as  to  the  probability  of  bringing 
the  evidence  home  so  as  to  affect  some  person  whose  acts  are 
material  and  relevant  to  the  issue  in  the  indictment  then  under 
trial. 
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Evidence.  —  Corruption  of  Witnesses. 

1.  When  a  witness  in  support  of  a  prosecution  has  been  examined  in  chief, 
and  has  not  been  asked  in  cross-exam i nation  as  to  any  declarations  made  by 
him,  or  acts  done  by  hira,  to  procure  persons  corruptly  to  give  evidence  in  sup- 
port of  the  prosecution,  it  is  not  competent  to  the  party  accused  to  examine 
witnesses  in  his  defence  to  prove  such  declarations  or  acts,  without  first  calling 
back  such  witness  examined  in  chief  to  be  examined  or  cross-examined  as  to  the 
fact,  whether  he  ever  made  such  declarations  or  did  such  acts. 

2.  If  a  witness  is  called  on  the  part  of  a  plaintiff  or  prosecutor,  and  gives  evi- 
dence against  the  defendant  or  accused ;  and  if,  after  the  cross-examination  of 
such  witness,  the  defendant's  or  accused's  counsel  discover  that  the  witness  so 
examined  has  corrupted,  or  endeavoured  to  corrupt,  another  person  to  give  false 
testimony  in  such  cause,  the  counsel  for  the  defendant  or  accused  are  not  per- 
mitted to  give  evidence  of  such  corrupt  act  of  such  witness,  without  calling  back 
Buch  witness. 

The  following  questions  were  proposed  to  the  learned  Judges. 

First.  Whether,  according  to  the  practice  and  usage  of  the 
Courts  below,  and  according  to  law,  when  a  witness  in  support  of 
a  prosecution  has  been  examined  in  chief,  and  has  not  been  asked 
in  cross-examination  as  to  any  declarations  made  by  him,  or  acts 
done  by  him,  to  procure  persons  corruptly  to  give  evidence  in 
support  of  the  prosecution ;  it  would  be  competent  to  the  party 
accused,  to  examine  witnesses  in  his  defence,  to  prove 
♦such  declarations  or  acts,  without  first  calling  back  such  [*  312] 
witness  examined  in  chief  to  be  examined  or  cross-ex- 
amined as  to  the  fact,  whether  he  ever  made  such  declarations  or 
did  such  acts  ? 

Second.  Whether,  if,  on  any  trial  in  any  Court  below,  a  witness 
is  called  on  the  part  of  the  plaintiff  or  prosecutor,  and  gives  evidence 
against  the  defendant  in  such  cause ;  and  if,  after  the  cross-exam- 
ination of  such  witness  by  the  defendant's  counsel,  they  discover, 
that  the  witness  so  examined  has  corrupted  or  endeavoured  to 
corrupt  another  person  to  give  false  testimony  on  such  cause,  the 
counsel  for  such  defendant  may  not  be  permitted  to  give  evidence 
of  such  corrupt  act  of  such  witness,  without  calling  back  such 
witness? 

The  question  being  delivered  to  Abbott,  C.  J.,  and  the  learned 
Judges  having  requested  leave  to  withdraw  to  consider  the  same, 
leave  was  accordingly  given  till  the  next  morning,  when 

The  Lord  Chief  Justice  of  the  King's  Bench  delivered  the 


206 


EVIDENCE. 


Ho.  9.  —  The  Queen's  Case,  9  Brod.  e*  Bing.  812,  813. 

unanimous  opinion  and  answer  of  the  learned  Judges  to  both  the 
questions  propounded  to  them,  severally,  in  the  negative,  and 
gave  their  reasons. 

Abbott,  C.  J.  My  Lords,  the  learned  Judges  have  considered 
the  questions  proposed  to  them  by  your  Lordships.  (Here  the 
Lord  Chief  Justice  repeated  the  questions.)  My  Lords,  the  only 
material  distinction  between  the  two  questions  appears  to  be  this : 
viz.,  that,  in  the  latter  of  the  two,  the  supposed  misconduct  of  the 
witness  is  assumed  to  have  been  discovered  after  his  cross-exam- 
ination. In  the  Courts  below,  wherein  causes  usually  begin  and 
end  at  one  sitting,  subsequent  discoveries  rarely  occur  in  the 
progress  of  a  trial,  the  parties  on  each  side  are  expected  to  come 
at  the  commencement  duly  prepared  with  all  the  proof  that  may 

be  relevant  to  the  matter  in  issue,  and  with  nothing  more ; 
[*  313]  and  we  think  *  the  only  effect  of  a  subsequent  discovery, 

would  be  to  allow  the  witness  to  be  called  back  for  further 
cross-examination,  if  still  within  reach,  which  may  be  done  upon 
that  or  other  reasonable  ground.  And  we  are  of  opinion,  that, 
according  to  the  usage  and  practice  of  the  Courts  below,  and, 
according  to  law  as  administered  in  those  Courts,  the  proposed 
proof  cannot  be  adduced  without  a  previous  cross-examination  of 
the  witness  as  to  the  matter  thereof. 

The  legitimate  object  of  the  proposed  proof  is  to  discredit  the 
witness.  Now  the  usual  practice  of  the  Courts  below,  and  a 
practice,  to  which  we  are  not  aware  of  any  exception,  is  this :  if 
it  be  intended  to  bring  the  credit  of  a  witness  into  question  by 
proof  of  anything  that  he  may  have  said  or  declared,  touching  the 
cause,  the  witness  is  first  asked,  upon  cross-examination,  whether 
or  no  he  has  said  or  declared,  that  which  is  intended  to  be  proved. 
If  the  witness  admits  the  words  or  declarations  imputed  to  him, 
the  proof  on  the  other  side  becomes  unnecessary ;  and  the  witness 
has  an  opportunity  of  giving  such  reason,  explanation,  or  excul- 
pation of  his  conduct,  if  any  there  may  be,  as  the  particular  cir- 
cumstances of  the  transaction  may  happen  to  furnish ;  and  thus 
the  whole  matter  is  brought  before  the  Court  at  once,  which,  in 
our  opinion,  is  the  most  convenient  course.  If  the  witness  denies 
the  words  or  declaration  imputed  to  him,  the  adverse  party  has 
an  opportunity,  afterwards,  of  contending,  that  the  matter  of  the 
speech  or  declaration  is  such,  that  he  is  not  to  be  bound  by  the 
answer  of  the  witness,  but  may  contradict  and  falsify  it ;  and,  if 
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it  be  found  to  be  such,  his  proof  in  contradiction  will  be  received 
at  the  proper  season.  If  the  witness  declines  to  give  any  answer 
to  the  question  proposed  to  him,  by  reason  of  the  tendency  thereof 
to  criminate  himself,  and  the  Court  is  of  opinion  that  he 
*  cannot  be  compelled  to  answer,  the  adverse  party  has,  [*  314] 
in  this  instance,  also,  his  subsequent  opportunity  of  ten- 
dering his  proof  of  the  matter,  which  is  received,  if  by  law  it  ought 
to  be  received.  But  the  possibility,  that  the  witness  may  decline 
to  answer  the  question,  affords  no  sufficient  reason  for  not  giving 
him  the  opportunity  of  answering,  and  of  offering  such  explanatory 
or  exculpatory  matter  as  I  have  before  alluded  to :  and  it  is,  in  our 
opinion,  of  great  importance  that  this  opportunity  should  be  thus 
afforded,  not  only  for  the  purpose  already  mentioned,  but  because, 
if  not  given  in  the  first  instance,  it  may  be  wholly  lost ;  for  a 
witness  who  has  been  examined,  and  has  no  reason  to  suppose 
that  his  further  attendance  is  requisite,  often  departs  the  Court, 
and  may  not  be  found  or  brought  back  until  the  trial  be  at  an 
end.  So  that,  if  evidence  of  this  sort  could  be  adduced  on  the 
sudden  and  by  surprise,  without  any  previous  intimation  to  the 
witness  or  to  the  party  producing  him,  great  injustice  might  be 
done ;  and,  in  our  opinion,  not  unfrequently  would  be  done  both 
to  the  witness  and  to  the  party ;  and  this  not  only  in  the  case  of 
a  witness  called  by  a  plaintiff  or  prosecutor,  but  equally  so  in  the 
case  of  a  witness  called  by  a  defendant;  and  one  of  the  great 
objects  of  the  course  of  proceeding  established  in  our  Courts  is  the 
prevention  of  surprise,  as  far  as  practicable,  upon  any  person  who 
may  appear  therein. 

The  questions  proposed  by  your  Lordships  comprise  not  only 
declarations  made  by  a  witness,  but  also,  in  the  language  of  the 
first  of  those  questions,  "acts  done  by  him  to  procure  persons 
corruptly  to  give  evidence  in  support  of  the  prosecution ; "  and  in 
the  language  of  the  latter  question,  "  a  discovery  that  the  witness 
has  corrupted  or  endeavoured  to  corrupt  another  person  to  give 
false  testimony  in  such  cause." 

*My  Lords,  we  understand  the  acts  thus  mentioned  [*315] 
to  be  acts  occurring  in  the  ordinary  mode  and  usual  course 
wherein  such  transactions  are  proved  in  common  experience  to 
take  place,  because  we  presume,  if  the  questions  had  related  to 
an  act  done  in  an  extraordinary  and  unusual  manner,  our  atten- 
tion would  have  been  directed  to  the  special  mode  and  circum- 
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stances  of  the  act,  by  the  frame  and  language  of  the  questions. 
Now,  such  acts  of  corruption  are  ordinarily  accomplished  by  words 
and  speeches  :  an  offer  of  money  or  other  benefit  derives  its  entire 
character  from  the  purpose  for  which  it  is  made,  and  this  purpose 
is  notified  and  explained  by  words ;  so  that  an  inquiry  into  the 
act  of  corruption  will  usually  be,  both  in  form  and  effect,  an 
inquiry  as  to  the  words  spoken  by  the  supposed  corrupter ;  and 
words  spoken  for  such  a  purpose  do,  in  our  opinion,  fall  within 
the  same  rule  and  principle,  with  regard  to  the  course  of  pro- 
ceeding in  our  Courts,  as  words  spoken  for  any  other  purpose; 
and  we  do  not,  therefore,  perceive  any  solid  distinction  with 
regard  to  this  point  between  the  declarations  and  the  acts  men- 
tioned in  the  questions  proposed  to  us.  It  will  be  obvious  that 
the  observations  regarding  convenience  and  inconvenience,  which 
we  have  taken  the  liberty  to  offer  to  your  Lordships  as  to  the 
proof  of  words,  are  alike  applicable  to  the  proof  of  acts.  Nice  and 
subtle  distinctions  are  avoided  in  our  Courts  as  much  as  possible, 
especially  in  matters  of  practice,  on  account  of  the  delay,  confusion, 
and  uncertainty,  to  which  such  distinctions  naturally  lead.  For 
these  reasons,  my  Lords,  we  have  thought  ourselves  called  upon 
to  answer  both  questions  wholly  in  the  negative. 

Slatterie  v.  Pooley. 

6  Meeaon  &  Welsby,  664-669  (s.  C.  1  H.  &  W.  16;  4  Jur.  1038). 

Evidence.  —  Written  Instrument.  —  Parol  Admission. 

[664]     A  parol  admission  by  a  party  to  a  suit  is  always  receivable  in  evidence 
against  him,  although  it  relate  to  the  contents  of  a  deed  or  other  written 
instrument :  and  even  though  its  contents  be  directly  in  issue  in  the  cause. 

Covenant.  The  declaration  stated,  that  the  plaintiff  having 
entered  into  a  certain  deed  of  composition  with  certain  of  his 
creditors,  in  which  reference  was  made  to  a  certain  schedule  an- 
nexed thereto,  containing  a  list  and  statement  of  the  debts  then 
due  and  owing  to  and  from  the  plaintiff,  the  defendant,  in  consid- 
eration of  the  assignment  of  a  certain  equitable  interest  which  the 
plaintiff  then  had  in  certain  premises,  by  indenture  dated,  &c,  cov- 
enanted with  the  plaintiff  to  indemnify  him  against  all  debts 
[*  665]  or  demands  due  from  the  plaintiff  to  such  of  his  *  creditors 
as  had  not  executed  the  said  deed  of  composition :  and 
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alleged  as  a  breach,  that  the  defendant  allowed  and  permitted  one 
James  Thomas,  a  creditor  whose  debt  was  entered  in  the  said 
schedule,  but  who  had  not  executed  the  said  deed  of  composition, 
to  bring  an  action  and  recover  against  the  plaintiff  the  amount  of 
his  said  debt,  together  with  his  costs,  &c. 

Pleas :  first,  non  est  factum  ;  secondly,  that  the  defendant  was 
induced  to  enter  into  the  said  covenant  and  agreement  by  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff;  and  thirdly, 
that  the  said  debt  of  the  said  James  Thomas,  for  which  the  said 
action  was  brought  against  the  plaintiff,  as  in  the  declaration 
mentioned,  was  not  included  in  the  said  schedule  annexed  to  the 
said  deed  of  composition ;  on  which  issues  were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sittings  in 
Trinity  Term,  the  composition  deed  and  schedule  were  produced 
in  evidence  for  the  plaintiff,  but  the  latter,  not  being  duly  stamped, 
was  rejected:  whereupon,  for  the  purpose  of  proving  the  third 
issue,  the  plaintiffs  counsel  tendered  in  evidence  a  verbal  admis- 
sion by  the  defendant  that  the  debt  mentioned  in  the  declaration 
was  the  same  with  one  entered  in  the  schedule.  This  evidence 
was  objected  to  on  the  ground  that  the  contents  of  a  written  in- 
strument, which  was  itself  inadmissible  for  want  of  a  proper 
stamp,  could  not  be  proved  by  parol  evidence  of  any  kind :  and 
the  learned  Judge  being  of  that  opinion,  the  plaintiff  was 
non-suited. 

Erie  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  evidence  was  improperly  rejected  (citing  Earle  v.  Picken, 
5  C.  &  P.  542), 

Sir  F.  Pollock  and  Warren  showed  cause  in  Michaelmas 
•Term.  This  evidence  was  not  receivable.  To  admit  a  [*666] 
parol  statement  of  the  matter  inserted  in  the  schedule  in 
this  case,  would  be  in  direct  violation  of  a  settled  principle  of  the 
law  of  evidence,  viz.,  that  the  contents  of  a  written  instrument 
cannot  be  proved  otherwise  than  by  the  instrument  itself,  unless 
satisfactory  grounds  be  shown  for  its  non-production,  in  which 
case  secondary  evidence  of  its  contents  is  receivable.  The  cases 
on  this  subject  are  collected  in  1  Phill.  Evid.  364  (8th  edit).  It  is 
established  by  several  authorities  (Abbot  v.  Plumbe,  1  Doug.  216 ; 
Johnson  v.  Mason,  1  Esp.  89  ;  Cunliffe  v.  Sefton,  2  East,  87 ;  Call 
v.  Dunning,  4  East,  5.3)  that  the  execution  of  a  deed  cannot  be 
proved  by  the  admission  of  a  party  to  it.  Here  it  was  proposed  to 
vol.  xi.  — 14 
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prove  the  very  matter  in  issue,  viz.,  the  contents  of  the  schedule, 
and  that  it  included  the  debt  in  question,  merely  by  the  verbal 
admission  of  the  defendant  Bloxam  v.  JElsee,  Ey.  &  M.  187,  1  (X 
&  P.  588,  is  a  distinct  authority  against  the  reception  of  such 
evidence.  That  was  an  action  by  assignees  of  a  bankrupt  for  the 
infringement  of  a  patent  granted  to  the  bankrupt ;  and  the  defend- 
ant's counsel  having  proposed  to  ask  an  adverse  witness  whether 
he  had  not  heard  the  bankrupt  say  that  by  a  deed  between  him 
and  one  D.  an  interest  in  the  patent  belonged  to  D.,  Lord  Tenter- 
den  interposed,  saying  emphatically:  "I  am  clearly  of  opinion 
that  no  question  can  be  asked  as  to  what  the  bankrupt  has  said  as 
to  the  contents  of  a  written  instrument,  without  the  production  of 
the  instrument,  or  an  account  of  its  non-production ;  and  I  give 
my  opinion  distinctly,  in  order  that  it  may  be  renewed  by  a  bill  of 
exceptions,  or  in  any  other  mode  the  counsel  for  the  defendant 
may  think  proper."  That  ruling  does  not  appear  to  have  been 
questioned,  and  no  case  appears  to  have  been  decided  the  other 

way,  until  that  of  Earle  v.  Pickcn,  where  Park,  J.,  certainly 
[*  667]  laid  it  down  as  a  general  rule  of  law,  that "  what  a  *  party 

says  is  evidence  against  himself,  as  an  admission,  whether 
it  relate  to  the  contents  of  a  written  paper,  or  to  anything  else." 
There,  however,  the  admission  did  not  necessarily  involve  the  con- 
tents of  a  written  instrument,  but  only  imported  that  the  party  to 
whom  it  referred  had  in  some  form  or  other  made  an  agreement 
with  the  defendant  for  the  purchase  of  an  estate.  [Parke,  B. 
Other  subsequent  cases  to  the  same  effect  are  referred  to  in  Phil- 
lipps  on  Evidence,  Vol.  I.  p.  364,  and  a  reason  is  given  for  the 
admissibility  of  the  evidence.  In  one  sense,  no  doubt,  the  best 
evidence  is  the  production  of  the  instrument  itself ;  but  the  ques- 
tion is,  whether  the  admission  by  the  party  himself  of  its  contents 
is  not  receivable,  as  affording  a  presumption  of  truth,  whereas 
parol  evidence  of  its  contents  aliunde,  without  its  non-produc- 
tion being  first  accounted  for,  leads  to  a  contrary  presumption.] 
The  admission  of  such  evidence  is  of  dangerous  precedent,  since 
thereby  as  well  the  rule  which  enjoins  the  calling  of  the  sub- 
scribing witness,  as  also  the  reading  of  the  instrument  itself, 
is  dispensed  with.  Of  the  cases  cited  in  the  place  just  referred  to, 
Sewell  v.  Stubbs,  1  C.  &  P.  73,  was  anterior  to  Bloxam  v.  JEltee,  and 
probably  gave  occasion  to  Lord  Tenterden's  emphatic  expression 
of  his  opinion  to  the  contrary.    Doe  d.  Waithman  v.  Miles,  4  Camp. 
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475,  1  Stark.  181  (16  R.  R  805),  and  Doe  d.  Lowden  v.  Watson, 
2  Stark.  230,  also  occurred  before  Bloxam  v.  Msec.  In  Newman  v. 
Stretch,  Moo.  &  M.  .338,  the  declarations  of  a  bankrupt  on  his 
return,  that  he  had  absented  himself  to  avoid  a  writ  against  him, 
were  held  sufficient  evidence  of  an  act  of  bankruptcy,  without  any 
other  proof  of  the  existence  of  the  writ,  or  of  the  debt  on  which  it 
was  founded.  But  there  the  evidence  was  not  necessarily  used  to 
prove  the  contents  of  the  writ  The  bankrupt  might  go  away  to 
avoid  writs,  though  none  were  actually  issued  against  him. 
But  such  evidence  has  in  no  *  case  been  admitted,  where  [*  668] 
the  contents  of  the  deed  or  written  instrument  were 
directly  in  issue.  This  is  no  doubt  a  point  of  great  importance, 
and  it  is  desirable  that  it  should  be  settled  by  a  distinct  decision 
of  the  Court. 

On  a  subsequent  day,  Erie  and  Busby  appeared  to  support  the 
rule,  but 

Parke,  B.,  said:  The  Court  do  not  think  it  necessary  to 
trouble  Mr.  Erie  in  support  of  the  rule  in  this  case ;  as  we  who 
heard  the  argument  (my  Brother.  Alderson,  who  is  absent,  as  well 
as  ourselves)  entertain  no  doubt  that  the  defendant's  own  declara- 
tions were  admissible  in  evidence  to  prove  the  identity  of  the  debt 
sued  for,  with  that  mentioned  in  the  schedule,  although  such 
admissions  involved  the  contents  of  a  written  instrument  not  pro- 
duced ;  and  I  believe  my  Lord  Abinger,  who  was  not  present  at 
the  argument,  entirely  concurs. 

The  authority  of  Lord  Tenterden  at  Nisi  Prius,  in  the  case  of 
Bloxam  v.  Elsee,  is  no  doubt  to  the  contrary :  but  since  that  case 
as  well  as  before,  there  have  been  many  reported  decisions,  that 
whatever  a  party  says,  or  his  acts  amounting  to  admissions,  are 
evidence  against  himself,  though  such  admissions  may  involve 
what  must  necessarily  be  contained  in  some  deed  or  writing ;  for 
instance,  a  statement  by  a  party,  or  one  under  whom  he  claims, 
that  an  estate  had  been  conveyed  to  or  from  such  person,  or  that 
such  person  filled  the  character  of  assignee,  which  could  only  be 
by  deed,  or  the  like  (see  Dickinson  v.  Coward,  1  B.  &  Aid.  679). 
Many  of  these  cases  are  collected  in  the  1st  vol.  of  Messrs.  Phil- 
lipps  &  Amos,  p.  364 ;  and  any  one,  experienced  in  the  conduct  of 
causes  at  Nisi  Prius,  must  know  how  constant  the  practice  is. 
Indeed,  if  such  evidence  were  inadmissible,  the  difficulties 
*  thrown  in  the  way  of  almost  every  trial  would  be  nearly  [*  669] 
insuperable. 
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The  reason  why  such  parol  statements  are  admissible,  without 
notice  to  produce,  or  accounting  for  the  absence  of  the  written 
instrument,  is,  that  they  are  not  open  to  the  same  objection  which 
belongs  to  parol  evidence  from  other  sources,  where  the  written 
evidence  might  have  been  produced ;  for  such  evidence  is  excluded 
from  the  presumption  of  its  untruth,  arising  from  the  very  nature 
of  the  case,  where  better  evidence  is  withheld ;  whereas  what  a 
party  himself  admits  to  be  true,  may  reasonably  be  presumed  to 
be  so.  The  weight  and  value  of  such  testimony  is  quite  another 
question.  That  will  vary  according  to  the  circumstances,  and  it 
may  be  in  some  cases  quite  unsatisfactory  to  a  jury.  But  it  is 
enough  for  the  present  purpose  to  say  that  the  evidence  is 
admissible. 

Lord  Abinger,  C.  B.,  said  he  was  not  present  at  the  argument, 
but  concurred  in  what  was  said  by  Parke,  B. ;  and  stated  that  he 
had  always  considered  it  as  clear  law,  that  a  party's  own  state- 
ments were  in  all  cases  admissible  against  himself,  whether  they 
corroborate  the  contents  of  a  written  instrument  or  not. 

Gurney,  B.,  and  Rolfe,  B.,  concurred.  Rule  absolute. 

ENGLISH  NOTES. 

"The  Queen's  Case"  has  been  so  frequently  cited  as  the  leading 
authority  upon  the  several  points  of  law  put  to  the  Judges,  that  it  is 
thought  best  to  print  it  entire.  The  law  upon  some  of  the  points  has 
been  altered  by  Statute  as  will  be  presently  shown.  For  the  well- 
known  proposition  forming  the  first  paragraph  of  the  rule  above  given, 
the  opinion  of  the  Judges  in  answer  to  the  question  on  p.  187,  supra, 
is  usually  cited  as  the  leading  authority.  Illustrations  of  the  rule 
might  be  multiplied  indefinitely.  Thus,  where  it  appears  that  there 
is  a  written  lease,  or  an  agreement  for  a  lease,  parol  evidence  is  in- 
admissible to  prove  the  fact  of  tenancy:  Brewer  v.  Palmer  (1800), 
3  Esp.  213;  Bex  v.  Rawden  (1828),  8  B.  &  C.  708,  3  M.  &  R.  42; 
Fenn  v.  Griffith  (1830),  6  Bing.  533,  4  Moo.  &  P.  299;  Twyman  v. 
Knowles  (1853),  13  C.  B.  222,  22  L.  J.  C.  P.  143;  or  to  show  the 
terms  and  conditions  of  the  tenancy:  Turner  v.  Power  (1828),  7  B. 
&  C.  625,  M.  &  M.  131;  or  that  it  is  a  tenancy  under  a  particular 
person:  Doe  v.  Harvey  (1832),  8  Bing.  239,  1  Moo.  &  Sc.  374.  So  a 
landlord  cannot  be  called  in  an  action  between  third  parties  to  prove 
that  rent  is  owing  to  him  without  producing  the  lease:  Augustin  v. 
Challis  (1847),  1  Ex.  279,  17  L.  J.  Ex.  73. 

Similarly,  a  party  cannot  recover  on  a  claim  for  work  and  labour 
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where  it  appears  that  he  was  employed  to  do  the  work  under  a  written 
contract  which  is  not  produced:  Buxton  v.  Cornish  (1844),  12  M.  & 
W.  426,  ID.  &  L.  585,  13  L.  J.  Ex.  91;  and  where  the  plaintiff  had 
built  a  house  for  the  defendant  under  a  written  contract,  and  sued  him 
for  works  done  about  the  house  which  he  alleged  were  extras,  not  in- 
cluded in  the  contract,  he  could  not  prove  that  they  were  not  included 
without  producing  the  contract :  Vincent  v.  Cole  (1828),  3  C.  &  P.  481, 
M.  &  M.  258.  But  in  an  action  for  work  and  labour  it  was  held  that 
after  the  plaintiff  had  established  his  case  by  other  evidence,  he  was 
not  precluded  from  recovering  by  the  defendant's  proving  the  existence 
of  an  unstamped  agreement  which  they  had  not  given  him  notice  to 
produce:  Stephens  v.  Finney  (1818),  8  Taunt.  327,  2  Moore,  349. 

In  an  action  for  the  price  of  goods  supplied  under  a  written  contract 
which  referred  for  the  terms  of  payment  to  an  arrangement  in  writing 
which  could  not  be  produced  for  want  of  being  stamped,  it  was  held  that 
the  plaintiff  could  not  recover,  as  she  could  not  prove  the  terms  of  pay- 
ment: Delay  v.  Alcock  (1855),  4  El.  &  Bl.  660,  24  L.  J.  Q.  B.  68, 
1  Jur.  (N.  S.)  498. 

It  is  also  generally  true  that  where  a  document  comes  in  question  in 
a  case,  and  is  relevant  to  the  issue,  its  contents  cannot  be  proved  by 
parol  evidence.  The  rule  was  carried  to  perhaps  an  extreme  rigour  on 
the  trial  of  an  action  before  the  Queen's  Bench  (jn  1849)  for  piracy  of 
musical  copyright.  A  piece  of  music  having  been  shown  to  a  witness 
skilled  in  music,  and  the  witness  having  been  asked,  for  the  purpose  of 
showing  that  it  was  not  first  published  in  England,  whether  he  had  not 
seen  copies  of  it  for  sale  abroad  at  a  certain  date,  it  was  held  that  the 
question  was  rightly  disallowed  as  relating  to  the  contents  of  a  docu- 
ment not  produced :  Boosey  v.  Davidson  (1849),  13  Q.  B.  257,  18  L.  J. 
Q.  B.  174.  But  upon  this  case  being  referred  to  in  the  argument  in 
Geralopulo  v.  Wieler  (1851),  10  C.  B.  690,  Jervis,  C.  J.  (at  p.  696), 
makes  the  interlocutory  remark :  "I  once  cited  that  case  in  the 
Exchequer  ;  but  I  did  not  find  it  treated  with  much  respect."  In 
an  action  for  a  libel  in  imputing  to  the  plaintiff  that  he  was  a  rebel 
by  reason  of  his  belonging  to  a  certain  association — the  plea  having 
justified  the  libel  —  it  was  held  that  the  defendant  could  not  ask  the 
plaintiff  in  cross-examination  whether  his  name  appeared  in  a  book 
containing  the  names  of  members  of  the  association:  Darby  v.  Ouseley 
(1856),  1  H.  &  N.  1,  25  L.  J.  Ex.  227,  2  Jur.  (N.  S.)  497. 

As  appears  from  the  second  part  of  the  rule,  the  admission  of  a  party 
may,  however,  always  be  used  against  him,  notwithstanding  that  the 
fact  admitted  is  evidenced  by  writing.  The  authority  most  often  cited 
in  support  of  this  proposition  is  Slatterie  v.  Pooley,  "No,  10,  p.  208, 
supra,  which  has  accordingly  been  selected  as  the  ruling  case;  but  it 
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is  also  supported  by  many  other  cases.  Thus  an  admission  by  a  party 
that  he  owed  a  certain  sum  on  a  bill  of  exchange  was  held  admissible, 
though  no  notice  to  produce  the  bill  had  been  given:  Fryer  v.  Brown 
(1824),  Ryan  &  Moody,  145.  A  witness  was  allowed  to  be  asked 
whether  he  had  not  heard  the  opposite  party  say  that  a  person  had 
agreed  to  give  a  certain  sum  for  an  estate,  though  the  fact  was  evi- 
denced by  a  written  agreement  not  produced :  Earle  v.  Picken  (1833), 
5  Carr.  &  Payne,  542.  In  an  action  on  an  account  stated  the  indebted- 
ness of  the  defendant  may  be  proved  by  his  own  parol  admission,  not- 
withstanding that  it  is  evidenced  by  a  written  agreement:  Newhall  v. 
Holt  (1840),  6M.&W.  662,  4  Jur.  610.  The  verbal  statements  of  a 
tenant  as  to  the  terms  of  his  holding  are  admissible,  though  it  was 
created  by  adopting  a  former  demise  in  writing:  Howard  v.  Smith 
(1841),  3  Man.  &  Gr.  254,  3  Scott,  N.  R.  574. 

A  plaintiff  in  order  to  prove  that  he  had  executed  an  indenture  was 
allowed  to  give  in  evidence  an  admission  by  the  defendant  that  he 
(the  plaintiff)  had  done  so:  King  v.  Cole  (1848),  2  Ex.  628,  17  L.  J. 
Ex.  283;  and  a  party  was  held  entitled  to  put  in  a  copy  of  a  deed,  in- 
dorsed upon  which  was  a  memorandum  signed  by  the  opposite  party  to 
the  effect  that  it  was  a  true  copy :  Boulter  v.  Feplotv  (1850),  9  C.  B. 
493.  As  to  the  risk  which  attends  the  application  of  this  doctrine  in 
cases  where  the  admission  is  not  made  in  the  course  of  the  proceedings, 
but  is  proved  by  the  evidence  of  other  witnesses,  reference  may  be 
made  to  Bloxham  v.  Elsee,  p.  210,  supra  ;  the  note  to  Earle  v.  Picken 
(1833),  supra;  Lawless  v.  Queale  (1845),  8  L.  R.  Ir.  382,  and  Boulter 
v.  Peplow,  supra.  It  is  to  be  observed  that  in  Sanders  v.  KameU 
(1858),  1  F.  &  F.  356,  Channell,  £.,  observes  (at  p.  357)  that  the 
doctrine  contained  in  Slatterie  v.  Pooley  is  one  not  to  be  extended. 

Where  the  writing  and  the  parol  evidence  are  collateral  and  inde- 
pendent modes  of  proving  the  fact  in  question,  the  former  will  not 
exclude  the  latter.  For  example,  the  payment  of  money  may  be  proved 
by  parol  evidence,  notwithstanding  that  there  is  a  written  receipt: 
Jacob  v.  Lindsay  (1801),  1  East,  460;  Bambert  v.  Cohen  (1803),  4  Esp. 
213,  6  R.  R.  854. 

Where  a  verbal  demand  and  a  demand  in  writing  were  made  at  the 
same  time  with  a  view  to  bringing  trover  for  goods,  and  the  one  did 
not  refer  to  the  other,  evidence  of  the  verbal  demand  was  held  suffi- 
cient: Smith  v.  Young  (1808),  1  Camp.  439.  In  an  action  for  use  and 
occupation,  it  was  proved  by  an  auctioneer  that  the  premises  had  been 
let  by  him  to  the  defendant  at  an  auction  for  £16  a  year,  and  on  cross- 
examination  the  auctioneer  admitted  that  the  terms  were  written  down 
on  a  paper  which  was  handed  to  the  defendant,  when  the  lot  was 
knocked  down.    This  paper  was  held  inadmissible  for  want  of  a  stamp. 
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But  Lord  Ellenborough  ruled  that  the  paper,  not  being  signed,  was 
collateral  to  the  taking,  and  that  the  parol  evidence  was  admissible: 
Ramsbottom  v.  Tunbridge  (1814),  2M.&S.  434,  15  R.  R.  302.  An 
admission  of  a  debt  originally  verbal,  but  immediately  put  in  writing, 
may  be  proved  by  parol :  Singleton  v.  Barrett  (1832),  2  C.  &  J.  368, 
1  L.  J.  Ex.  134. 

For  the  cases  in  which  secondary  evidence  of  a  document  is  admis- 
sible, see  Section  IV.  post. 

As  to  the  rules  under  the  second  and  third  branches  (pp.  185,  187, 
supra)  of  the  Queen's  Case,  the  law  is  altered  by  17  &  18  Vict.  c.  125, 
s.  24,  and  28  Vict.  c.  18,  s.  5,  which  enacts  for  the  purposes  of  civil 
and  criminal  proceedings  respectively,  that  a  witness  may  be  cross* 
examined  as  to  previous  statements  made  by  him  in  writing  without 
producing  the  writing,  but  if  it  is  intended  to  contradict  him  by 
the  writing,  his  attention  must  be  drawn  to  the  parts  of  the  writing 
intended  to  be  so  used;  provided  that  the  Judge  may  call  for  the 
document  itself. 

AMERICAN  NOTES. 

Mr.  Greenleaf  cites  the  Queen* $  Case  very  frequently,  and  the  doctrine  of 
the  first  branch  of  the  Rule  is  too  familiar  and  elementary  to  need  the  cita- 
tion of  authorities.  See  note,  28  Am.  St.  Rep.  24.  Both  cases  are  embraced 
in  Thayer 's  Cases  on  Evidence.  The  Queen's  Case  is  cited  and  approved,  as 
to  cross-examination,  in  Gaffney  v.  People,  50  New  York,  416 ;  and  see  New- 
comb  v.  Griswold,  24  ib.  298. 

Mr.  Chamberlain  says  in  notes  to  Best  on  Evidence,  p.  216 :  "  Whether 
Slatterie  v.  Pooley  is  law  in  this  country,  is  in  dispute." 

Mr.  Greenleaf  cites  Slatterie  v.  Pooley  "  as  the  leading  English  case  on 
this  point,"  remarking  that  it  "  has  not  been  universally  accepted  as  law," 
citing  Irish  cases,  and  some  from  New  York,  Jennet  v.  Joliffe,  6  Johnson,  9 ; 
Welland  Canal  v.  Hathaway,  8  Wendell,  480,  both  cited  and  followed  in  Sher- 
man v.  People,  13  Hun,  575,  in  which  the  Court  said :  "  It  seems  to  be  the 
rule  in  this  State  that  the  admissions  of  a  party  are  competent  evidence 
only  when  parol  evidence  of  the  fact  sought  to  be  shown  by  such  admis- 
sions would  be  competent."  So  the  defendant's  admission  that  his  house 
was  mortgaged  was  held  incompetent.  So  in  Kain  v.  Larkin,  131  N.  Y.  312, 
it  was  held  that  the  testimony  of  a  party,  taken  in  the  form  of  a  deposition, 
subscribed  by  him,  must  be  proved  by  the  deposition,  and  that  the  admission 
of  oral  evidence  of  it  by  the  referee  before  whom  it  was  taken,  was  error. 
Citing  People  v.  Hinchman,  75  Mich.  587,  to  the  same  effect. 

The  New  York  doctrine  was  adopted  in  Ware  v.  Roberson,  18  Alabama, 
105,  where  it  was  held  that  the  admissions  of  a  party,  out  of  Court,  of  the 
contents  of  a  judgment  against  him,  are  inadmissible.  (Followed  in  Fralick 
v.  Presley,  29  Alabama,  457  ;  65  Am.  Dec.  413,  as  to  the  contents  of  an  exist- 
ing deed.)  And  in  Rumbough  v.  South  Imp.  Co  ,  112  North  Carolina,  751 ;  84 
Am.  St.  Rep.  528,  it  was  held  the  declarations  of  the  president  of  a  corpora- 
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tion  were  not  admissible  to  prove  the  contents  of  a  letter  written  by  him  as 
to  the  authority  of  another  officer,  the  letter  not  being  produced  nor  its 
absence  accounted  for.  In  Petree  v.  Wilson,  104  Alabama,  157,  it  was  held 
that  an  attested  chattel  mortgage  could  not  be  proved  as  evidence  of  title 
by  admissions  of  its  execution,  without  laying  the  proper  predicate.  The 
Court  said,  "  No  rule  is  better  settled." 

The  New  York  cases  were  also  followed  in  Thread  gill  v.  White,  11  Iredell 
Law  (Nor.  Car.),  592,  which  contains  the  most  cogent  argument  against  the 
English  doctrine  of  any  of  the  American  decisions.  The  Court  said  :  "It 
seems  to  be  in  direct  opposition  to  principle,  the  evidence  being  received  as 
primary,  and  the  production  of  the  deed,  and  notice  to  produce  it  and  direct 
proof  of  its  execution  being  dispensed  with.  For  if  it  be  attempted  to  prove 
the  contents  by  a  person  who  has  read  it,  the  law  will  not  hear  him,  even 
after  proof  of  execution,  unless  the  non-production  of  the  deed  be  accounted 
for ;  and  the  reason  is  that  the  law  will  not  trust  to  the  frail  memory  of  any 
man  upon  that  point,  when  the  higher  grade  of  evidence,  constituted  by  the 
instrument  itself,  is  kept  back.  There  is  evidently  the  same  reason  for 
refusing  the  evidence  of  a  person  who  depends  upon  his  recollection  of  what 
the  party  said  of  the  contents.  That  is  indeed  going  a  step  farther  than  in 
the  former  instance,  Bince  there  is  not  only  danger  that  the  witness  may  have 
misunderstood  or  not  fully  remembered  what  the  party  said,  but  also  that  the 
party  may  not  have  remembered  and  understood  the  terms  and  effect  of  the 
deed  correctly.  The  incongruity  will  be  the  more  readily  seen,  if  we  suppose 
the  same  witness  who  is  called  to  prove  the  party's  admissions  of  the  contents 
of  a  deed,  to  state  also,  upon  further  examination,  that  he,  upon  his  own 
knowledge  and  remembrance,  could  state  the  contents,  and  that  they  were 
entirely  different  from  those  stated  by  the  party,  so  as  to  show  that  the  party 
by  mistake  understood  the  deed  to  operate  more  strongly  against  him  than  in 
fact  it  did.  Would  it  not  seem  as  strange  a  thing  as  can  be,  that  the  better 
recollections  of  the  witness,  as  they  may  be,  of  the  contents  of  the  instrument 
—  which  perhaps  he  attested  —  should  not  be  admissible,  while  his  recollec- 
tions of  the  party's  declared  and  mistaken  recollections  as  to  the  contents 
should  be  sufficient  to  establish  them?  There  is  clearly  in  each  case  the 
danger  that  the  Court  and  jury  may  be  misled ;  on  which  the  rule  of  evidence 
rests  which  rejects  inferior  evidence  because  better  may  be  had,  and  upon 
that  ground  requires  the  production  of  deeds  as  the  best  proof  of  their  con- 
tents. In  this  country,  that  view  seems  to  have  been  generally  taken  of  the 
question."   Citing  the  New  York  cases. 

Slatterie  v.  Pooley  and  its  following  were  pointedly  condemned  by  the 
Court  of  Errors  and  Appeals  of  New  Jersey  (thirteen  Judges,  including  the 
Chancellor,  Chief  Justice,  and  six  lay  Judges),  inCumberland  M.  F.  Ins. 
Co.  v.  Gillinan,  48  New  Jersey  Law,  495),  by  a  vote  of  11  to  2,  the  dissenters 
being  laymen.  The  Chief  Justice  said :  "  But  these  decisions  are  all  of 
modern  date,  originating  in  the  year  1840,  and  have  not  received  anything 
like  universal  approval  by  the  Courts  of  this  country,  and  it  is  certain  that 
they  are  opposed  to  the  immemorial  administration  of  the  law  in  this  State." 
u  With  us  the  ancient,  and  as  it  is  deemed,  the  safe  principle,  has  prevailed, 
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that  the  document  is  the  primary,  and  the  admission  of  its  contents  secondary 
evidence,  and  that  the  latter  cannot  be  resorted  to  as  long  as  the  former  is 
available."  Bat  the  Court  held  that  the  admission  of  an  insured  party  in  his 
proofs  of  loss  was  receivable  to  prove  the  existence  of  the  policy,  because  it 
was  "so  formal  as  to  put  it  on  a  level  with  admissions  in  a  course  of  law." 
"The  confessions  of  a  party  have  never  been  considered  evidence  of  the 
m  execution  of  a  specialty  "  :  Jenner  v.  Joliffe,  supra, 

Mr.  Greenleaf  distinguishes  between  an  admission  of  the  formal  execution 
and  of  the  existence  of  a  writing,  excluding  the  former  and  admitting  the 
latter  (1  Evidence,  sect.  96). 

The  doctrine  of  Slatterie  v.  PooUy  is  however  probably  generally  preva- 
lent in  this  country :  Loomis  v.  Wadhams,  8  Gray  (Mass.),  557;  Blackington  v. 
Rockland,  66  Maine,  332 ;  Edgar  v.  Richardson,  33  Ohio  State,  581 ;  81  Am. 
Rep.  571 ;  Edwards  v.  Tracy,  62  Penn.  State,  374 ;  Taylor  v.  Peck,  21  Grattan 
(Virginia),  11,  all  but  one  citing  Slatterie  v.  Pooley.  The  doctrine  was  estab- 
lished in  Pennsylvania  in  1810,  by  Widdifield  v.  Widdifield,  2  Binney,  245,  in 
which  it  was  held  that  a  partnership  was  provable  by  acts  or  declarations, 
although  it  was  formed  by  written  articles,  the  Court  observing :  "  It  does  not 
appear  that  there  was  any  intention  to  give  evidence  of  the  contents  of  the 
articles  of  partnership.  How  are  the  world  to  know  anything  about  instru- 
ments of  writing  made  in  secret  between  persons  in  trade?"  Cited  and 
applied  in  Cutler  v.  Estate  of  Thomas,  25  Vermont,  73,  as  between  creditors 
and  the  partners.  (The  head  note  misstates  the  decision  as  being  that  "  If 
the  question  be  inter  se,  the  only  competent  evidence  of  partnership  would 
be  the  articles  themselves."  The  Court  simply  said:  "  Though  it  should  be 
conceded  that,"  &c.,  as  above,  "  yet  the  same  principle  will  not  apply  when 
the  suit  is  by  a  creditor  of  the  partnership,"  &c.)  The  same  doctrine  in 
McEcoy  v.  Bock,  37  Minnesota,  402. 

In  Morey  v.  Hoyt,  62  Connecticut,  542 ;  19  Lawyer's  Rep.  Annotated,  615, 
the  question  was  carefully  considered.  The  Court  said  :  "  The  rule  that  the 
oral  admissions  of  a  party  against  himself  and  those  claiming  under  him, 
although  relating  to  the  contents  of  a  writing,  are  primary  evidence,  seems  to 
be  well  established,  whatever  we  may  think  of  its  wisdom.  So  far  as  we  are 
aware,  this  Court  has  never  had  occasion  to  consider  this  rule,  but  elsewhere 
the  weight  of  authority  is  in  its  favor.  It  is  established  in  England,  as  shown 
by  the  authorities  cited.  '  Primary  evidence  means  the  document  itself,  pro- 
duced for  the  inspection  of  the  Court,  ...  or  an  admission  of  its  contents, 
proved  to  have  been  made  by  a  party  whose  admissions  are  relevant ' :  Stephen 
Dig.  art.  64  ;  Earl  v.  Picken,  5  Car.  &  P.  542;  Slatterie  v.  Pooley,  6  Mees.  & 
W.  664 ;  Reg.  v.  Basingstroke,  14  Q.  B.  611 ;  Taylor  Ev.  par.  410.  It  seems  to 
be  the  prevalent  rule  in  this  country:  1  Greenl.  Ev.  15th  ed.  par.  98;  Smith 
v.  Palmer,  6  Cush.  (Mass.)  513;  Loomis  v.  Wadhams,  8  Gray,  557;  Blackington 
v.  Rockland,  66  Me.  332;  Woherton  v.  State,  16  Ohio,  173 ;  47  Am.  Dec.  373; 
Edgar  v.  Richardson,  33  Ohio  State,  581 ;  31  Am.  Rep.  571 ;  Edioards  v.  Tracy, 
62  Penn.  State,  374 ;  Taylor  v.  Peck,  21  Gratt.  11.  The  wisdom  of  this  rule  is 
questioned  by  Judge  Taylor  in  his  work  on  Evidence,  and  from  the  cases 
cited  in  note  a  to  the  paragraph  from  Greenleaf  cited  above,  it  would  seem 
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that  the  Courts  in  Ireland  dissent  from  it,  as  do  also  the  New  York  Courts. 
The  weight  of  authority  however,  as  before  stated,  seems  to  be  in  its  favor, 
and  we  see  no  reason  why  it  should  not  be  applied  in  a  case  like  the  one  at 
bar,"  —  the  case  of  the  contents  of  a  letter. 

But  the  conversations  of  one  on  trial  for  passing  a  counterfeit  bank  note, 
after  passing  it,  on  the  subject  of  its  genuineness,  are  not  admissible  to  prove 
the  fact  that  it  was  counterfeit,  without  the  production  of  the  bill  or  proof  „ 
that  it  was  destroyed:  Commonwealth  v.  Bigelow,  8  Metcalf  (Mass.),  235. 
The  Court  concede  that  after  legal  proof  that  it  was  counterfeit,  the  evidence 
would  have  been  competent  to  show  his  guilty  knowledge. 

Parol  evidence  is  competent  to  establish  ownership  of  personal  property, 
although  the  owner  got  title  by  a  writing  still  existing  :  Gallagher  v.  London 
Assur.  Corp.,  149  Perm.  State,  25. 

No.  11.  —  MERES  v.  ANSELL. 
(1771.) 

RULE. 

Parol  evidence  is  not  admissible  to  contradict  an  agree- 
ment in  writing. 

Meres  v.  AnselL 

8  Wilson  275-277. 

Evidence.  —  Contract  in  Writing.  — Parol, 

[275]      Parol  evidence  shall  not  be  admitted  to  contradict  an  agreement  in 
writing. 

Trespass  quare  claumm  /regit,  treading  down  the  grass,  digging 
the  soil,  &c,  in  Millcroft ;  the  defendant  pleaded ;  1st,  Not  guilty ; 
2nd,  A  license. 

This  cause  was  tried  at  the  last  assizes  before  Lord  Mansfield, 
when  a  verdict  was  found  for  the  defendant.  And  now  Serjeants 
Leigh  and  Glynn  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  upon  this  ground,  (viz.)  that  Lord  Mansfield  admitted  parol 
evidence  to  be  given  at  the  trial,  which  contradicted  an  agreement 
in  writing,  to  which  the  same  person,  who  was  admitted  to  give 
such  parol  evidence,  was  a  subscribing  witness,  and  had  himself 
the  custody  of  the  written  agreement. 

Upon  Lord  Mansfield's  report,  the  facts  appearing  upon  the 
trial  were,  that  Meres  and  H.  had  the  occupation  of  certain  closes 
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of  land  of  Meres,  called  Millcroft  and  Boreham's  Field,  and  that 
the  defendant  Ansell  and  his  partner  came  to  this  agreement 
with  them  by  a  memorandum  in  writing,  signed  by  all  the  said 
four  parties,  and  attested  by  one  Joseph  Matthews,  whereby  it 
was  agreed  by  defendant  Ansell  and  his  partner  to  exchange  their 
copper-mill,  &c,  with  Meres  and  H.,  in  consideration  of  the  grass 
and  vesture  of  hay,  to  be  taken  by  Ansell  and  partner  from  off 
Boreham's  Meadow,  and  articles  were  to  be  made  accord- 
ingly, *this  was  in  the  year  1765,  but  no  mention  in  [*276] 
the  agreement  is  made  of  the  close  called  Millcroft,  in 
which,  4c,  and  only  a  special  particular  interest  in  Boreham 
Meadow. 

It  further  appears  by  Lord  Mansfield's  report,  that  the  defend- 
ant Ansell  and  his  servants  by  his  order  walked  in  Millcroft,  and 
trod  down  the  grass  there  growing  as  high  as  their  knees,  on  pur- 
pose to  have  it  determined  at  law,  whether  the  defendant  Ansell 
and  partner  were  not  intitled  to  the  possession  of  Millcroft  as  well 
as  the  hay  of  Boreham  Meadow ;  so  that  here  is  a  clear  trespass 
proved. 

Matthews  the  subscribing  witness  was  subpoenaed  to  give  evi- 
dence on  the  part  of  the  defendant,  but  was  called  by  the  plaintiff, 
when  he  produced  and  proved  the  written  agreement,  and  further 
deposed,  that  it  was  at  the  same  time  (when  the  written  agree- 
ment was  made)  agreed  by  the  parties  by  parol,  that  Ansell  and 
partner  should  not  only  have  the  hay  from  off  Boreham  Meadow, 
but  also  the  whole  possession  of  the  soil  and  produce  both  of  Bore- 
ham Meadow  and  Millcroft;  and  the  report  further  says,  that 
there  was  another  witness  to  prove  the  same  matter.  The  defend- 
ant called  no  witness,  whereupon  it  was  left  to  the  jury  who 
found  a  verdict  for  the  defendant,  and  Lord  Mansfield  reports  he 
is  not  dissatisfied  with  the  verdict. 

Serjeant  Burland  for  the  defendant —  Submitted  it  to  the  Court, 
that  Matthews  was  the  plaintiffs  witness,  and  that  what  he  had 
deposed  extra  the  written  agreement,  was  no  more  than  an  ex- 
planation thereof,  which  was  frequently  admissible ;  but 

Per  Curiam  :  We  are  all  clearly  of  opinion  that  the  verdict  is 
wrong,  and  must  be  set  aside ;  that  no  parol  evidence  is  admissible 
to  disannul  and  substantially  to  vary  a  written  agreement;  the 
parol  evidence  in  the  present  case  totally  annuls  and  substantially 
alters  and  impugns  the  written  agreement   Indeed  in  some  cases 
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of  wills  and  deeds,  where  there  are  two  Johns  named,  or  two 
Blackacres  mentioned,  parol  evidence  may  be  admitted  to  explain 
which  John,  or  which  Blackacre  was  meant  and  intended  by  the 
will  or  deed.  The  rules  of  evidence  are  universally  the  same  in 
Courts  of  law  and  Courts  of  equity.  Suppose  a  bill  in  equity  was 
to  be  brought  by  the  defendant  to  have  a  specific  performance  of 
this  agreement,  the  Court  would  not  admit  parol  evidence. 

You  cannot  depart  from  the  writing,  but  may  argue  touching 
the  operation  thereof.  If  a  man  agrees  in  writing  to  sell  Black- 
acre  for  £1000,  shall  parol  evidence  be  admitted  that  he 
[*277]  *  intended  Whiteacre  should  also  pass?  Certainly  it 
shall  not.  This  appeared  to  be  a  wilful  trespass,  no 
license  was  proved ;  the  agreement  only  extends  to  taking  the  hay 
of  Boreham  Meadow.  And  expressio  unius  est  exclusio  alterius. 
Upon  the  whole,  we  have  not  the  least  doubt,  but  that  there  ought 
to  be  a  new  trial.  So 

Per  Totam  Curiam  a  new  trial  was  granted. 

ENGLISH  NOTES. 

"By  the  general  rules  of  the  common  law  if  there  be  a  contract 
which  has  been  reduced  into  writing,  verbal  evidence  is  not  allowed 
to  be  given  of  what  passed  between  the  parties,  either  before  the 
written  instrument  was  made  or  during  the  time  that  it  was  in  a  state 
of  preparation,  so  as  to  add  to  or  substract  from,  or  in  any  manner  to 
vary  or  qualify  the  written  contract,"  per  Denman,  C.  J.,  in  Goss  v. 
Nugent  (1833),  5  B.  &  Ad.  58,  at  p.  64.  Thus,  where  a  party  occupied 
premises  under  a  written  agreement,  parol  evidence  was  not  admitted 
to  show  an  understanding  that  his  rent  was  to  commence  at  a  later 
date  than  that  named  in  the  agreement:  Henson  v.  Cooper  (1842), 

3  Scott,  N.  R.  48,  nor  in  an  action  for  breach  of  warranty  on  a  sale  of 
goods  upon  a  written  contract  was  evidence  received  which  went  to 
show  that  the  seller's  agent  at  the  time  of  the  sale  represented  the 
goods  to  be  of  a  particular  quality :  Harnor  v.  Groves  (1855),  15  C.  B. 
667,  24  L.  J.  C.  P.  53. 

Parol  evidence  was  rejected  which  varied  the  terms  of  a  bill  of 
exchange:  Abrey  v.  Crux  (1869),  L.  R.,  5  C  P.  37,  39  L.  J.  C.  P.  9, 

4  R.  C.  195.  Similarly,  where  a  house  and  furniture  were  let  by 
written  agreement,  a  previous  verbal  promise  to  put  in  more  furniture 
could  not  be  shown:  Angell  v.  Duke  (1875),  32  L.  T.  320,  23  W.  R. 
548;  and  where  in  an  action  against  one  of  several  joint  and  several 
sureties  to  recover  the  balance  of  the  debt  it  appeared  that  the  plaintiff 
had  previously  by  letter  without  the  defendant's  knowledge  agreed  to 
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release  another  of  the  sureties  from  "all  debts  due"  by  him,  evidence 
of  a  prior  verbal  agreement  to  reserve  rights  against  the  sureties  was 
held  inadmissible:  Mercantile  Bank  of  Sidney  v.  Taylor  (1893), 
1893,  A.  C.  317. 

Evidence  may  however  be  brought  which,  without  contradicting 
the  writing,  shows  that  it  does  not  contain  all  the  contract,  part  of 
which  has  been  verbally  entered  into:  Jeffery  v.   Walton  (1816), 

1  Starkie;  Harris  v.  Rickett  (1859),  4  H.  &  N.  1,  28  L.  J.  Ex.  47; 
Lindley  v.  Lacy  (1864),  17  C.  B.  (N.  S.)  578,  34  L.  J.  C.  P.  7,  10  L. 
T.  273,  13  W.  R.  80;  Malpas  v.  London  &  South  Western  Railway 
Co.  (1866),  L.  R.,  1  C.  P.  336,  35  L.  J.  C.  P.  166,  13  L.  T.  710,  14 
W.  R.  391;  Morgan  v.  Griffith  (1871),  L.  R.,  6  Ex.  70,  40  L.  J.  Ex. 
46,  23  L.  T.  783,  19  W.  R.  957;  Pearson  v.  Pearson  (1884),  27  Ch. 
D.  145,  54  L.  J.  Ch.  37.  So  in  an  action  by  a  lessee  for  specific  per- 
formance of  a  written  agreement  to  let  premises  "which  are  to  be 
built  at  a  cost  not  to  exceed  £400,  at  the  annual  rent  of  £75,"  evidence 
was  admitted  of  a  contemporaneous  parol  proviso  that  if  the  outlay 
exceeded  £400,  the  rent  should  be  raised  in  proportion :  Williams  v. 
Jones  (1888),  36  W.  R.  573.  And  where  the  appellant  had  deposited 
with  the  respondent  bank  his  title  deeds  to  certain  property,  in  order 
to  secure  a  cash  credit,  and  afterwards  executed  an  absolute  conveyance 
of  the  property  to  the  bank,  pursuant  to  an  agreement  recited  therein 
that  the  price  should  be  paid  by  deducting  a  sum  from  the  amount  due, 
evidence  was  admitted  with  a  view  to  showing  that  the  relationship 
of  mortgagee  and  mortgagor  still  subsisted,  though  the  particular 
evidence  adduced  was  held  insufficient :  Barton  v.  Bank  of  New  South 
Wales  (1890),  15  App.  Cas.  379. 

Nor  will  parol  evidence  be  excluded  which  shows  that  a  contract 
is  subject  to  a  condition  which  suspends  its  operation :  Pym  v.  Camp- 
bell (1856),  6  El.  &  Bl.  370,  25  L.  J.  Q.  B.  277;  Wallis  v.  Littell 
(1861),  11  C.  B.  (N.  S.)  369,  31  L.  J.  C.  P.  100;  Davis  v.  Jones 
(1856),  17  C.  B.  625,  25  L.  J.  C.  P.  91.  So  where  a  bill  of  exchange 
was  indorsed  and  delivered  for  the  purpose  of  retiring  former  bills  and 
on  the  express  condition  that  the  former  bills  should  be  returned  by 
the  next  post:  Bell  v.  Lord  Ingestre  (1848),  4  R.  C.  203.  In  that 
case  the  evidence  appears  to  have  been  contained  in  a  letter,  but  the 
Court  would  clearly  have  admitted  parol  evidence  to  the  same  effect. 

A  party  may  show  that  a  writing  was  never  meant  to  be  an  agree- 
ment, but  was  made  for  some  other  purpose,  Clever  v.  Kirkman 
(1875),  33  L.  T.  672,  24  W.  R.  159,  but  not  that  it  was  a  mere  blind, 
never  intended  to  have  any  operation,  Fenwick  v.  Brinkworth  (1860), 

2  F.  &  F.  86.  Where  letters  do  not  contain  the  terms  finally  agreed 
upon,  they  will  not  exclude  parol  evidence  of  these  terms :  Johnson  v. 


222 


EVIDENCE. 


Ho.  11. — Meret  v.  AasdL  — Notes. 


Appleby  (1874),  L.  R.,  9  C.  P.  158,  43  L.  J.  C.  P.  146,  30  L.  T.  261, 
22  W.  R.  515. 

It  is  competent  to  the  parties  to  a  written  agreement  not  under  seal, 
at  any  time  before  breach,  to  supersede  it  by  a  new  contract  not  in 
writing:  per  Denman,  C.  J.,  in  Goss  v.  Nugent,  supra. 

Parol  evidence  is  admissible  for  the  purpose  of  showing  that  a 
written  contract  is  illegal  or  fraudulent :  Paxton  v.  Popham  (1814), 
9  East,  408;  Doe  d.  Chandler  v.  Ford  (1835),  3  Ad.  &  El.  649;  AtU 
wood  v.  Small  (1838),  6  CI.  &  Fin.  232. 

Evidence  has  been  admitted  to  show  the  true  consideration  for 
a  written  contract.  For  example,  that  the  consideration  for  a  deed  was 
larger  than  that  appearing  on  its  face,  Bex  v.  Inhabitants  of  Scam- 
mondem  (1789),  3  T.  R.  474,  1  R.  R.  752;  Clifford  v.  Tyrrell  (1845), 
1  Y.  &  C.  138,  14  L.  J.  Ch.  390;  or  that,  where  a  deed  was  expressed 
to  be  in  consideration  of  esteem  and  other  good  considerations,  it  was 
made  in  consideration  of  a  marriage,  Tull  v.  Parlett  (1829),  M.  &  M. 
472.  Where  a  written  agreement  purported  to  be  made  in  considera- 
tion of  a  sum  of  money,  evidence  was  admitted  of  another  consideration 
viz.,  that  one  of  the  parties  should  vote  for  the  winding  up  of  a  society; 
In  re  Barnstaple  Second  Annuitant  Society  (1884),  50  L.  T.  424.  In 
a  contract  in  restraint  of  trade  partly  verbal  and  partly  written,  parol 
evidence  is  admissible  to  prove  the  consideration :  Cooper  v.  Southgate 
(1894),  63  L.  J.  Q.  B.  670. 

Where  the  terms  of  a  guarantee  apply  equally  well  to  a  past  as  to 
a  future  consideration,  evidence  may  be  brought  to  show  which  is 
meant:  Edwards  v.  Jevons  (1849),  8  C.  B.  436,  19  L.  J.  C.  P.  50; 
Bainbridge  v.  Ward  (1850),  16  Q.  B.  89,  20  L.  J.  Q.  B.  7. 

But  though  parol  evidence  is  not  in  general  admissible  to  vary  a 
written  document,  it  may  in  many  cases  be  brought  for  the  purpose  of 
explaining  it.  Thus  it  is  available  for  the  interpretation  of  a  writing 
in  a  foreign  language:  Duchess  Di  Sora  v.  Phillips  (1863),  33  L.  J. 
Ch.  129.  It  may  also  be  used  to  show  that  an  expression  is  used  not 
in  its  primary,  but  in  some  special  technical  or  customary  sense,  as 
that  a  statement  that  a  ship  would  sail  in  October  meant  that  she 
would  not  sail  before  the  25th  of  that  month,  Chaurand  v.  Angerstein 
(1791),  1  Peake,  61;  that  "month"  in  a  charter-party  means  calendar 
month,  although  at  this  time,  and  before  the  Interpretation  Act,  1889, 
the  prima  facie  interpretation  of  the  word  was  a  lunar  month,  Jolly  v. 
Young  (1794),  1  Esp.  186;  that  "  days  "  in  a  bill  of  lading  means 
working  days,  Cochran  v.  Retburg  (1800),  3  Esp.  121;  that  among 
miners  the  word  "  level"  meant  something  different  from  horizontal, 
Clayton  v.  Oreyson  (1836),  5  Ad.  &  El.  302,  4  N.  A  M.  602,  g.  c.  6 
N.  &  M.  694;  that  by  the  usage  of  the  hop  trade  "pocket  "  means 
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112  lb,  Spicer  v.  Cooper  (1841),  1  Q.  B.  424,  1  G.  &  D.  62.  And 
where  by  charter-party  a  ship  was  to  proceed  to  a  port  and  deliver  at 
such  dock  there  as  ordered  on  arrival;  in  an  action  subsequently 
brought  for  demurrage,  evidence  was  admitted  that  by  the  custom  of 
that  port  a  ship  was  not  considered  to  have  arrived  until  she  had 
obtained  a  discharging  berth  within  the  dock :  Steamship  Co.  "  Norden " 
v.  Dempsey  (1876),  1  C.  P.  D.  654,  45  L.  J.  C.  P.  764,  24  W.  R.  984, 
9  R.  C.  204. 

But  the  Court  will  not  admit  this  kind  of  evidence  where  the  relation 
of  the  parties  is  not  shown  to  be  such  that  the  alleged  usage  would  affect 
them:  Holt  v.  Collyer  (1881),  16  Ch.  D.  718,  50  L.  J.  Ch.  311,  44  L. 
T.  214,  29  W.  R.  502.  There  should  be  a  distinct  averment  in  the 
pleadings  as  to  the  particular  words  to  which  the  evidence,  is  to  be 
directed,  and  the  precise  technical  meaning  which  is  intended  to  be 
attributed  to  them :  per  Lord  Watson,  in  Sutton  v.  Ciceri  (1890),  15 
App.  Cas.  144,  62  L.  T.  742. 

That  a  custom  or  usage  of  trade  cannot  be  set  up  to  contradict  the 
terms  of  an  express  contract  has  been  already  shown  under  "  Custom," 
Kos.  7  &  8,  and  notes,  8  R.  C.  349  et  seq.  But  evidence  is  admissible 
to  show  that  a  term  or  incident  not  expressed  in  a  written  contract  has 
been  added  to  it  by  some  custom  or  usage  of  trade,  subject  to  which 
the  contract  was  entered  into.  Such  a  oustom  must  be  general :  Mac- 
kenzie  v.  Dunlop  (1856),  3  Macq.  22,  2  Jur.  (N.  S.)  957;  Plaice  v. 
Allcock  (1866),  4  F.  &  F.  1074:  reasonable;  Paxton  v.  Courtnay 
(1860),  2  F.  &  F.  131:' and  legal;  Neilson  v.  James  (1882),  9  Q.  B.  D. 
546,  51 L.  J.  Q.  B.  369,  46  L.  T.  791.  It  must  not  vary  the  document: 
Menzies  v.  Lightfoot  (1871),  L.  R.,  11  Eq.  459,  40  L.  J.  Ch.  561:  and 
it  should  be  clear  that  both  parties  contracted  with  reference  to  it; 
Kirchener  v.  Venus  (1859),  12  Moore,  P.  C.  361,  7  W.  R.  455.  Thus 
evidence  is  admissible  of  a  custom  among  ship-brokers  that  an  "intro- 
ducing broker"  is  entitled  to  commission  on  every  charter  effected 
through  him:  Gibson  v.  Crick  (1862),  1  H.  &  C.  142;  Allan  v. 
Sundius  (1862),  1  H.  &  C.  123,  31  L.  J.  Ex.  307. 

A  custom  of  a  port  for  ships  to  discharge  first  on  the  quay  and 
thence  into  lighters  was  held  not  inconsistent  with  a  provision  in  the 
bill  of  lading  that  the  cargo  should  be  delivered  from  the  ship's  tackles 
at  the  port:  Marzetti  v.  Smith  (1883),  49  L.  T.  580.  A  custom  with 
regard  to  grain  cargoes  coming  to  the  port  of  London,  that  if  the  mer- 
chant did  not  demand  delivery  within  twenty-four  hours  after  the 
ship's  arrival  she  is  entitled  to  discharge  on  the  quay,  is  not  inconsist- 
ent with  a  stipulation  in  the  bill  of  lading  that  the  goods  were  "to  be 
received  on  the  quay  at  London  and  delivered  thereupon  by  the  person 
appointed  by  the  steamship's  agents,  &c,  the  merchandise  to  be  re- 
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-ceived  and  delivered  according  to  the  customs  and  usages  of  the  respec- 
tive ports."   Aste  v.  Stumore  (1884),  1  Cababe  &  Ellis,  319. 

But  where  a  charter-party  provided  clearly  that  the  expense  of  un- 
loading was  to  be  borne  by  the  merchant,  evidence  of  a  custom  to 
charge  the  ship-owner  was  rejected:  The  Nifa  (1892),  1892,  P.  411,  62 
L.  J.  P.  12,  69  L.  T.  56.  A  broker  who  buys  without  disclosing  his 
principal's  name,  is  liable  to  be  sued  as  principal  by  a  custom  of  the 
oil  market:  Dale  v.  Humfrey  (Ex.  Ch.  1858,  in  action  Humfrey  v. 
Dale),  El.  Bl.  &  EL,  1004,  27  L.  J.  Q.  B.  390,  2  R.  C.  468,  in  notes. 
Similarly  by  custom  of  the  London  dry  goods  market:  Imperial  Bank 
v.  London  and  St.  Catherine's  Dock  Co.  (1875),  5  Ch.  D.  195,  46  L. 
J.  Ch.  335;  and  of  the  fruit  market:  Fleet  v.  Murton  (1871),  L.  R.,  7 
Q.  B.  126,  14  L.  J.  Q.  B.  49,  26  L.  T.  181,  20  W.  R.  97,  2  R.  C.  468, 
in  notes.  And  a  similar  liability  attaches  to  a  selling  broker  by  a 
custom  of  the  hop  trade:  Pike  v.  Ongley  (1887),  18  Q.  B.  D.  708,  56 
L.  J.  Q.  B.  373,  35  W.  R.  534.  But  evidence  of  such  a  custom  was 
rejected  where  the  written  contract  made  by  the  brokers  contained  a 
clause  by  which  disputes  were  to  be  settled  by  them;  since  if  the 
custom  had  been  incorporated,  the  brokers  might  have  been  made 
judges  in  their  own  cause:  Barrow  v.  Dyster  (1884),  13  Q.  B.  D.  635, 
51  L.  T.  573,  33  W.  R.  199.  Evidence  was  admitted  of  a  custom  of 
the  London  corn  trade  by  which  a  corn  factor  instructed  by  his  prin- 
cipal to  sell  "on  his  account  "  might  sell  in  his  own  name:  Johnston 
v.  Usbome  (1840),  11  Ad.  &  E.  549,  3  P.  &  D.  236;  of  a  custom  of  the 
building  trade  by  which  the  expression  "  weekly  accounts  of  the  work 
done  "  occurring  in  a  building  contract  referred  to  day  work  only  and 
did  not  extend  to  extra  work :  Myers  v.  Sari  (1860),  30  L.  J.  Q.  B.  9; 
and  of  a  custom  of  the  tobacco  trade  by  which  all  sales  are  by  sample, 
though  not  expressed  to  be  so  in  the  bought  and  sold  notes:  Syers  v. 
Jonas  (1848),  2  Ex.  111.  A  usage  of  the  theatrical  profession  accord- 
ing to  which  an  actor  is  paid  only  during  the  theatrical  season  was 
admitted  to  explain  a  written  contract,  by  which  an  actor  was  engaged 
for  three  years  at  a  salary  of  a  certain  sum  per  week:  Grant  v.  Mad- 
dox  (1846),  15  M.  &  W.  737,  16  L.  J.  Ex.  227. 

Evidence  of  the  usages  and  practice  of  the  House  of  Commons  was 
held  admissible  for  the  purpose  of  explaining  the  Parliamentary  Oaths 
Act,  1866,  and  the  standing  orders  of  the  House  with  regard  to  the 
making  and  subscribing  of  the  oath:  Attorney- General  v.  Bradlaugh 
(1885),  14  Q.  B.  D.  667,  54  L.  J.  Q.  B.  205,  52  L.  T.  589,  33  W. 
R.  673. 

Parol  evidence  is  admissible  for  the  purpose  of  explaining  a  latent 
ambiguity,  that  is  to  say  an  ambiguity  which  does  not  appear  upon  the 
face  of  the  document,  but  is  raised  by  external  circumstances.  The 
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general  rales  on  this  subject  have  been  fully  explained  under  the  title 
"  Ambiguity,"  Nos.  2  <fc  3,  and  notes,  2  R.  C.  718-739.  The  following 
cases  also  show  the  application  of  the  rule  to  the  ascertainment  of  the 
subject-matter  of  a  contract :  Macdonald  v.  Longbottom  (1860),  1  El. 
&  El.  977,  29  L.  J.  Q.  B.  256;  Chadwickv.  Mayor  of  Burnley  (1864), 
12  W.  R.  1077;  Waldron  v.  Jacob  (1871),  5  Ir.  Rep.  Eq.  131;  Cham- 
bers  v.  Kelly  (1873),  7  Ir.  Rep.  C.  L.  231.  Where  in  an  action  on  a 
contract  the  evidence  discloses  that  there  is  a  latent  ambiguity  in  the 
written  instrument  and  it  is  necessary  to  resort  to  other  documents 
and  to  parol  evidence  to  solve  that  ambiguity,  the  question  ceases  to  be 
one  of  mere  construction  of  the  instrument  for  the  Judge,  but  (where 
the  action  is  tried  by  a  jury)  is  a  proper  question  of  fact  to  be  sub- 
mitted to  the  jury.  Hordern  v.  Commercial  Union  Insurance  Co. 
(1887),  56  L.  J.  P.  C.  78;  and  see  Smith  v.  Thompson  (1849),  8  C.  B. 
44,  18  L.  J.  C.  P.  314.  And  see  Hills  v.  London  Gas  Light  Co. 
(1857),  27  L.  J.  Ex.  60,  a  case  relating  to  the  construction  of  the  speci- 
fication for  a  patent. 

Where,  on  the  other  hand,  the  ambiguity  is  patent,  that  is  to  say 
where  the  ambiguity  (or  suggested  ambiguity)  appears  on  the  writing 
itself,  parol  evidence  is  not  admissible:  Saunderson  v.  Piper  (1839), 
2  R.  C.  707  et  seq.  In  that  case  the  question  is  one  of  construction 
and  is  for  the  Judge :  Smith  v.  Thompson,  supra.  It  will  be  observed 
that  in  Saunderson  v.  Piper,  supra,  the  Court  construed  the  document 
by  holding  that  the  sum  written  in  the  body  of  the  instrument  pre- 
vailed over  the  figures  in  the  corner.  And  this  construction  is  adopted 
by  the  Bills  of  Exchange  Act,  1882,  s.  9,  (2).    See  4  R.  C.  137. 

AMERICAN  NOTES. 

To  cite  authorities  to  substantiate  this  Rule  would  be  superfluous  and 
tedious.  It  embodies  one  of  the  few  legal  principles  which  has  always  been 
unanimously  recognized  in  this  country.  It  would  be  impossible  to  find  a 
judicial  opinion  here  to  the  effect  that  a  written  agreement  may  be  contra- 
dicted by  parol.  But  the  modifications,  explanations,  and  limitations  of  the 
general  doctrine  constitute  a  great  body  of  adjudication,  and  form  the  subject 
of  an  independent  treatise  by  the  present  writer.  Perhaps  it  may  be  useful 
—  and  this  may  be  as  convenient  a  place  as  any — to  state  the  substance 
of  this  qualifying  doctrine,  accompanied  by  the  citation  of  a  few  leading 
decisions  in  each  instance,  which  will  also  frequently  serve  to  substantiate 
the  Rule. 

Parties.  —  Parol  evidence  is  admissible  to  identify  the  parties  to  a  written 
contract.  Harris  v.  Johnston,  3  Cranch  (U.  S.  Sup.  Ct),  311 ;  Scardan  v. 
Wright,  13  Pickering  (Mass  ),  523.  As  to  show  the  payee  intended  in  a 
sealed  promise  naming  no  payee :  BarJdey  v.  Tarrant,  20  South  Carolina,  574 ; 
47  Am.  Rep.  853.  Or  a  mistake  in  a  name  :  Bowen  v.  Slaughter,  24  Georgia, 
vol.  xi.  — 15 


226 


EVIDENCE. 


Ko.  11.  —  Xerei  v.  AbmQ.  —  Kotes. 


338 ;  71  Am.  Dec.  135.  And  so  to  show  an  undisclosed  principal :  Salmon  Falls 
M.  Co.  v.  Goddard,  14  Howard  (U.  S.  Sup.  Ct.),  453;  Coleman  v.  First  N. 
Bank,  53  New  York,  388  ;  Rose  v.  Hoyden,  35  Kansas,  106 ;  57  Am.  Rep.  145. 
(But  see  Schenck  v.  Spring  L.  B.  L  Co.,  47  New  Jersey  Eq.  44.)  But  evidence 
that  a  contract  in  the  name  of  a  principal,  and  signed  apparently  as  agent, 
was  intended  as  the  contract  of  the  signer  alone  is  not  admissible :  Artcher  v. 
Douglass,  5  Denio  (N.  Y.),  509;  Sprigg  v.  Bank  of  ML  Pleasant,  10  Peters 
(U.  S.  Sup.  Ct.),  266 ;  14  ib.  201  ;  Northwestern  Dist.  Co.  v.  Brant,  69  Illinois, 
658 ;  18  Am.  Rep.  631.  A  contract  under  seal  made  an  agent,  not  disclosing 
a  principal,  cannot  be  attributed  to  a  principal  by  parol :  Briggs  v.  Partridge, 
64  New  York,  357.  One  signing  apparently  as  principal  cannot  evade  that 
liability  by  parol :  Bulwinkle  v.  Cramer,  27  South  Carolina,  376  ;  Cream  City 
Glass  Co.  v.  Friedlander,  84  Wisconsin,  53;  36  Am.  St.  Rep.  895. 

Strangers.  —  The  rule  applies  only  to  controversies  between  parties  to  the 
instrument  and  their  privies,  and  not  to  third  persons,  nor  to  one  of  the 
parties  and  a  third  person  :  Lee  v.  A dsit,  37  New  York,  78 ;  Horn  v.  Hansen, 
56  Minnesota,  43 ;  22  Lawyers'  Rep.  Annotated,  617 ;  Clapp  v.  Huron  County 
B.  Co.,  50  Ohio  State,  528.  Still  the  writing  is  always  the  best  evidence,  and 
must  be  produced  if  producible :  Clow  v.  Brown,  134  Indiana,  287. 

Consideration.  —  Failure,  or  original  lack  of  consideration,  may  be  shown 
as  between  the  parties:  Stackpole  v.  Arnold,  11  Massachusetts,  27;  6  Am. 
Dec.  150;  Baird  v.  Baud,  145  New  York,  659.  So  even  as  to  sealed  in- 
struments where  by  statute  the  seal  is  only  prima  facie  evidence  of  con- 
sideration: Anthony  v.  Harrison,  74  New  York,  613;  Aller  v.  Alter,  40  New 
Jersey  Law,  446.  So  to  show  the  real  consideration  and  purpose,  although 
it  contradicts  the  recital,  an  1  to  contradict  the  acknowledgment  of  payment, 
but  not  to  cut  down  or  increase  the  consideration  expressly  agreed  upon, 
unless  to  correct  a  mistake,  nor  to  defeat  the  instrument :  McCrea  v.  Purmort, 
16  Wendell  (N.  Y.),  460;  30  Am.  Dec.  103;  Goodspeed  v.  Fuller,  46  Maine, 
141  ;  71  Am.  Dec.  572;  Stullv.  Thompson,  154  Penn.  State,  43;  Baumv.  Lynn, 
72  Mississippi,  932  ;  30  Lawyers'  Rep.  Annotated,  441 ;  Emmettv.  Penoyer,  76 
Hun  (N.  Y.),  551;  Boyce  v.  Wilson,  32  Maryland,  122.  So  to  show  that 
an  absolute  transfer  of  personalty  was  merely  for  security :  McKinster  v. 
Bahcock,  26  New  York,  378  ;  Wichita  University  v.  Schweiter,  50  Kansas,  672 ; 
Lamson  v.  Moffat,  61  Wisconsin,  153.  So  that  a  mortgage  of  land  was 
intended  as  an  indemnity :  Kimball  v.  Myers,  21  Michigan,  276 ;  4  Am.  Rep. 
487.  So  to  supply  a  consideration :  Philomath  College  v.  Hartless,  6  Oregon, 
158 ;  25  Am.  Rep.  510. 

Formation  and  delivery. — It  may  be  shown  that  the  writing  was  not  to 
become  binding  until  the  performance  of  some  condition  resting  in  parol: 
Reynolds  v.  Robinson,  110  New  York,  654;  Brown  v.  East.  Slate  Co.,  134  Mas- 
sachusetts, 590;  Blewift  v.  Boorum,  142  New  York,  357;  Branson  v.  Oregonian 
Ry.  Co.,  11  Oregon,  161 ;  Burke  v.  Dulaney*  153  United  States,  228.  Or  that 
an  apparent  contract  never  had  a  legal  existence :  Pollard  v.  Vinton,  105 
United  Slates,  7;  Cross  v.  Nat.  F.  Ins.  Co.,  132  New  York,  133;  Michelsv. 
Olmstead,  157  United  States,  198 ;  Bedell  v.  Wilder,  65  Vermont,  406;  36  Am. 
St.  Rep.  871. 
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Illegality.  —  It  may  be  shown  that  an  executory  contract  in  writing  was 
for  a  purpose  forbidden  by  law :  Martin  v.  Clarke,  8  Rhode  Island,  389 ;  5 
Am.  Rep.  586  (champerty) ;  Friend  v.  MUler,  52  Kansas,  139 ;  39  Am.  St. 
Rep.  340;  Donley  v.  Tindall,  32  Texas,  43;  5  Am.  Rep.  234  (confederate 
money) ;  Sherman  v.  Wilder,  106  Massachusetts,  537  (lease  for  prostitution) ; 
Peck  v.  Doran  Wright  Co.  57  Hun  (N.  Y.  Sup.  Ct.),  343  (wager  contract) ; 
Brown  v.  Kinsey,  81  North  Carolina,  245  (illicit  intercourse) ;  Gray  v.  Hook,  4 
New  York,  449  (to  divide  fees  of  office).  But  such  a  contract  executed  may 
not  be  impeached  by  any  party  to  it :  Bernard  v.  Taylor,  23  Oregon,  416 ; 
White  v.  Hunter,  23  New  Hampshire,  138;  Gisafv.  Neval,  81  Penn.  State,  354. 
A  contract  apparently  invalid  may  be  shown  to  be  valid  :  De  Wolf  v.  Johnson, 
10  Wheaton  (U.  S.  Sup.  Ct),  367  (usurious  contract  purged) ;  Western  frc.  Co. 
v.  Kilderhouse,  87  New  York,  430. 

Fraud.  —  Fraud,  undue  influence,  gross  inequality,  or  duress  may  be 
shown :  Jackson  v.  King,  4  Cowen  (N.  Y.\  207 ;  15  Am.  Dec.  354 ;  Twambley 
v.  Rickard,  Massachusetts  [to  appear] ;  Ewing  v.  Smith,  132  Indiana,  205. 
Under  this  head  come  cases  of  constructive  fraud,  which  are  arranged  ante, 
vol.  6,  p.  876. 

Mistake.  —  A  mutual  mistake  as  to  a  collateral  matter  not  going  to  the 
essence  of  the  contract  will  not  invalidate  it :  Wheat  v.  Cross,  31  Maryland, 
99;  1  Am.  Rep.  28;  Sample  v.  Bridgforth,  72  Mississippi,  293.  Evidence  of 
a  mere  mistake  is  incompetent  at  law  to  contradict  a  deed :  Howes  v.  Barker, 
3  Johnson  (N.  Y.),  506;  3  Am.  Dec.  526  (quantity);  Holmes  v.  Simons,  4  De- 
8aussure  (So.  Car.),  149 ;  4  Am.  Dec.  606 ;  Christ  v.  Diffenbach,  1  Sergeant  & 
Rawle  (Penn.),  464 ;  7  Am.  Dec.  624  (omission  of  covenant) ;  Hartt  v.  Rector, 
13  Missouri,  497  ;  53  Am.  Dec.  157  (different  location);  Puts  v.  Brown,  49 
Vermont,  86 ;  24  Am.  Rep.  114  (name) ;  Inhab.  of  Reading  v.  Inhab.  of  Weston, 
8  Connecticut,  117 ;  20  Am.  Dec.  97 ;  Hale  v.  Jewell,  7  Greenleaf  (Maine), 
435;  22  Am.  Dec.  212  (to  show  deed  intended  as  mortgage).  A  mistake  of 
insertion  or  omission  by  an  insurer  may  be  shown:  Flynn  v.  Eq.  L.  Ins.  Co. 
78  New  York,  568 ;  34  Am.  Rep.  561 ;  Cooper  v.  Farmers'  M.  F.  Ins.  Co.  50 
Penn.  State,  299;  88  Am.  Dec.  544.  Mutual  mistake  of  fact  may  be  shown 
in  an  action  to  reform:  Gillespie  v.  Moon,  2  Johnson  Chancery  (N.  Y.),  585; 
7  Am.  Dec.  559;  Glass  v.  Hulbert,  102  Massachusetts,  24;  3  Am.  Rep.  418. 
So  of  a  mistake  of  law  affecting  the  written  expression  of  the  agreement: 
Adsit  v.  Adsit,  2  Johnson  Chancery  (N.  Y.),  448;  Benson  v.  Markoe,  37  Min- 
nesota, 30;  5  Am.  St.  Rep.  816;  Dinwiddie  v.  Self,  145  Illinois,  290;  Lee  v. 
Percival,  85  Iowa,  639;  Pitcher  v.  Hennessey,  48  New  York,  415;  Griswold  v. 
Hazard,  141  United  States,  260  (mistake  on  one  side  and  fraud  or  unfairness 
on  the  other)  ;  Park  Bros,  Co.  v.  Blodgeit  Clapp  Co.,  64  Connecticut,  28 ; 
Goode  v.  Riley,  153  Massachusetts,  585;  Shenandoah,  frc.  R.  Co.  v.  Dunlop,  86 
Virginia,  346. 

Modification,  frc.  —  Extension  of  time  or  change  of  manner  of  performance 
may  be  shown,  as  to  an  unsealed  contract,  and  before  breach  and  for  a  new 
consideration,  a  waiver,  variance,  discharge  or  amendment  of  it :  Keating  v. 
Price,  I  Johnson  Cases  (N.  Y.),  22;  1  Am.  Dec.  92;  Emerson  v.  Slater,  22 
Howard  (U.  S.  Sup.  Ct.),  42 ;  Cummings  v.  Arnold,  3  Metcalf  (Mass.),  486;  37 
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Am.  Dec  155;  Bannon  v.  C.  AuUman  Co.  80  Wisconsin,  307  ;  27  Am.  St. 
Rep.  37;  Holloway  v.  Frick,  149  Penn.  State,  178;  Brady  v.  Cassidy,  145  New 
York,  171.  (Some  cases  hold  that  there  is  no  necessity  for  a  new  considera- 
tion :  Brown  v.  Everhard,  52  Wisconsin,  205 ;  Thomas  v.  Borne*,  156  Massa- 
chusetts, 581.)  Even  in  respect  to  sealed  instruments,  in  equity:  Pechner  v. 
Phoznix  Ins.  Co.  65  New  York,  207.  A  contract  under  seal  may  be  shown  to 
have  been  extended:  Grange  v.  Palmer,  56  Hun  (New  York  Sup.  Ct.),  481; 
or  discharged  by  performance  of  a  new  parol  agreement :  McCreery  v.  Day, 
119  New  York,  1;  16  Am.  St.  Rep.  793;  Vanderlin  v.  Hovis,  152  Penn.  State, 
11.  Waiver  of  a  warranty  or  of  a  breach  of  condition  in  an  insurance  policy 
may  be  shown :  Insurance  Co.  v.  Wilkinson,  13  Wallace  (U.  S.  Sup.  Ct.),  222; 
Thomas  v.  Com.  Un.  Ass.  Co.  162  Massachusetts,  29 ;  44  Am.  St  Rep.  323; 
and  cases  in  Browne  on  Parol  Evidence,  pp.  106-115. 

Patent  Ambiguities.  —  Lord  Bacon's  maxim  that  a  patent  ambiguity  is 
not  explainable  by  parol,  which  received  early  countenance  in  this  country 
(Storcrv.  Freeman,  6  Massachusetts,  435  ;  4  Am.  Dec.  155;  Newcomer  v.  Kline, 
11  Gill  &  Johnson  (Maryland),  457 ;  37  Am.  Dec.  74),  is  now  almost  univer- 
sally discarded :  Herring  v.  Boston  Iron  Co.  1  Gray  (Mass.),  138;  Fish  v.  Hub- 
bard's Admr's,  21  Wendell  (N.  Y.),  651;  Shore  v.  Miller,  80  Georgia,  93;  12 
Am.  St.  Rep.  239 ;  Aultman  v.  Clifford,  55  Minnesota,  159 ;  43  Am.  St.  Rep.  478, 
Ganson  v.  Madigan,  15  Wisconsin,  153,  holding  that  evidence  is  admissible  of 
the  situation  and  relations  of  the  parties  and  all  the  circumstances,  including 
their  conversations  and  declarations,  to  explain  even  a  patent  ambiguity. 
(But  contra:  Haughton  v.  Sartor,  71  Mississippi,  357.)  The  famous  maxim 
now  amounts  only  to  this :  an  incurable  ambiguity  is  fatal. 

Incomplete  Agreements.  — When  the  writing  does  not  express  nor  appear  to 
express  the  entire  agreement,  or  there  is  an  unexpressed  collateral  agreement, 
parol  evidence  is  competent  to  annex  the  omitted  portion,  if  it  does  not  con- 
flict with  the  instrument:  Blossom  v.  Griffin,  13  New  York,  569;  Huckestein 
v.  Kelly  J-  Co.  152  Penn.  State,  631 ;  Hersom  v.  Henderson,  21  New  Hamp- 
shire, 224;  53  Am.  Dec.  185;  Green  v.  Batson,  71  Wisconsin,  54;  5  Am.  St. 
Rep.  194;  Aultman  v.  Clifford,  55  Minnesota,  159;  43  Am.  St.  Rep.  478; 
Wendlinger  v.  Smith,  75  Virginia,  309  ;  40  Am.  Rep.  727;  Thomas  v.  Barnes, 
166  Massachusetts,  581;  Richards  v.  Day,  137  New  York,  183.  Even  where 
the  instrument  is  sealed :  Blewitt  v.  Boorum,  142  New  York,  357 ;  as  that  the 
lessor  should  not  engage  in  a  rival  business :  Welz  v.  Rhodius,  87  Indiana,  1 ; 
44  Am.  Rep.  747.  But  no  warranty  can  be  added  by  parol  to  a  lease :  Dutton 
v.  Gerrish,  9  Cushing  (Mass.),  89;  55  Am.  Dec.  45;  WUcox  v.  Cate,  65  Ver- 
mont, 478 :  Naimberg  v.  Young,  44  New  Jersey  Law,  331 ;  43  Am.  Rep.  380  ; 
Smith  v.  Williams,  1  Murphey  (Nor.  Car.),  426  ;  4  Am.  Dec.  564.  Nor  in 
general  to  any  writing  (certainly  not  if  it  expresses  any  warranty) :  Seitz  v. 
Brewers9  Ref.  Co.,  141  United  States,  510 ;  McCray  Ref.  Co.  v.  Woods,  99  Michi- 
gan, 269;  41  Am.  St.  Rep.  599 ;  Milwaukee  Boiler  Co.  v.  Duncan,  87  Wisconsin, 
120;  Diebold  Safe  (r  Lock  Co.  v.  Huston,  55  Kansas,104  ;  28  Lawyers'  Rep. 
Annotated,  53;  Mast  v.  Pearce.  58  Iowa,  579  ;  43  Am.  Rep.  125.  But  contra: 
Chapin  v.  Dobton,  78  New  York,  74;  34  Am.  Rep.  512;  AuUman  v,  Clifford, 
supra.   The  additional  matter  must  be  clearly  collateral  and  consistent  with 
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the  writing :  Boyle  v.  Agawam  Canal  Co.  22  Pickering  (Mass.),  381 ;  33  Am. 
Dec.  749 ;  Smith  v.  Deere,  48  Kansas,  416 ;  Taylor  v.  Davis,  82  Wisconsin,  455; 
Read  v.  Bank  of  Attica,  124  New  York,  671.  Thus  a  bill  of  sale  may  not  be 
shown  to  be  a  mere  mortgage ;  Bryant  v.  Crosby,  36  Maine,  562 ;  '58  Am.  Dec 
767.  So  as  to  leases ;  Hukill  v.  Guffey,  37  West  Virginia,  425 ;  Tmcy  v.  Union 
Iron  Works,  104  Missouri,  193;  Wodockv.  Robinson,  148  Penn.  State,  403; 
Costello  v.  Eddy,  128  New  York,  650.  If  the  paper  provides  that  no  verbal 
agreement  not  therein  expressed  shall  be  recognized,  this  is  conclusive: 
HalloweU  v.  Lierz,  171  Pa.  St.  577. 

Mercantile  contracts.  —  Parol  evidence  is  admissible  to  show  the  nature 
and  qualities  of  the  subject  matter  and  the  situation  of  the  parties,  to  explain 
any  ambiguous  term  or  phrase,  even  to  contradict  the  usual  meaning  thereof : 
Bradley  v.  Washington  Steam  P.  Co.  13  Peters  (U.  S.  Sup.  Ct.),  89 ;  Barry  v. 
Bennett,  7  Metcalf  (Mass.),  354  ("ton");  Noyes  v.  Canfield,  27  Vermont.  79 
("  freight ");  Ganson  v.  Madigan,  15  Wisconsin,  144 ;  82  Am.  Dec.  659  ("  team  "); 
Phosnix  Iron  Co.  v.  Samuel,  Penn.  St.  [to  appear],  (" early  spring");  Agawam 
Bank  v.  Strever,  18  New  York,  502  ("  incurred").  For  this  purpose  the  con- 
versations and  acts  of  the  parties  at  and  about  and  subsequent,  are  competent : 
Gray  v.  Harper,  1  Story  (U.  S.  Sup.  Ct),  574;  Hart  v.  Hammett,  18  Vermont, 
127:  Ganson  v.  Madigan,  supra;  Thorington  v.  Smith,  8  Wallace  (U.  S.  Sup. 
Ct.),  1;  Stoops  v.  Smith,  100  Massachusetts,  63;  Goodrich  v.  Stevens,  5  Lan- 
sing (N.  Y.  Sup.  Ct.),  230.  (Conversations  excluded:  Titchenell  v.  Jackson, 
26  West  Virginia,  469.)  In  such  cases  the  practical  interpretation  of  the 
parties  is  very  influential:  Chicago  v.  Sheldon,  9  Wallace  (U.  S.  Sup.  Ct),  50: 
Vermont  St.  M.  E.  Church  v.  Brose,  104  Illinois,  206 ;  Janesville  Cotton  Mills 
v.  Ford,  82  Wisconsin,  416  ("square  inch  of  water") ;  Bement  v.  Claybrook, 
Indiana,  31  N.  E.  Rep.  556  ("  large  trees  ").  But  such  evidence  is  incompetent 
to  contradict  the  intrinsic  meaning  of  the  language  or  its  meaning  as  settled 
by  usage :  The  Delaware,  14  Wallace  (U.  S.  Sup.  Ct.),  579 ;  Palmer  v.  Albee,  50 
Iowa,  429  ("twenty  acres  ");MReid  v.  Ins.  Co.  90  New  York,  382  ("lying  at 
anchor  ")  ;  Brady  v.  Cassidy,  104  New  York,  147  ("stock  on  hand  "). 

Usage.  ^-  Proof  of  a  general  usage  of  trade  is  competent  to  attach  to  words 
a  peculiar  and  extraordinary  meaning,  whether  they  are  apparently  ambigu- 
ous or  not;  Astor  v.  Union  Ins.  Co.,  7  Cowen  (N.  Y.),  202  ("  for")  :  Miller  v. 
Stevens,  100  Massachusetts,  518;  1  Am.  Rep.  139  ("barrels")  ;  Mercer  ire.  Co. 
v.  McKee's  Adm'r.,11  Penn.  State,  170  ("screened  coal");  Barton  v.  Mo 
Kelway,  22  New  Jersey  Law,  165  ("one  foot  high")  ;  Goodrich  v.  Stevens,  5 
Lansing  (N.  Y.  Sup.  Ct),  230  ("crop");  Momingstar  v.  Cunningham,  110 
Indiana,  328;  59  Am.  Rep.  211  ("products");  Hanley  v.  Canadian  P.  Co. 
21  Ontario  Appeals,  119  ("car-load");  Myers  v.  Walker,  24  Illinois,  133 
("season") ;  Singleton  v.  St.  Louis  Ins.  Co.,  66  Missouri,  63;  27  Am.  Rep.  321 
("spitting  of  blood") ;  Hatch  v.  Douglas,  48  Connecticut,  116;  40  Am.  Rep. 
154.  So  of  usage  to  annex  incidents ;  Oelricks  v.  Ford,  23  Howard  (U.  S. 
Sup.  Ct.),  63 ;  McPherson  v.  Cox,  86  New  York,  472 ;  Holmes  v.  Whitaker,  23 
Oregon,  319;  Robinson  v.  United  States,  13  Wallace  (U.  S.  Sup.  Ct),  863; 
SchnUzer  v.  Print  Works,  114  Massachusetts,  123 ;  Farmers9,  &c.  Bank  v.  Cham- 
plain,  ire.  Co.,  18  Vermont,  131 ;  Mand  v.  Trail,  92  Indiana,  521 ;  47  Am.  Rep. 


'230 


EVIDENCE. 


Ho.  11.  —  Km  v.  AxlmII.—  Votes. 


163  (away  going  crop).  But  evidence  is  not  competent  to  show  any  usage 
that  is  vague,  inconclusive,  unreasonable,  absurd,  unlawful  or  contradictory 
of  the  express  agreement :  National  Bank  v.  Burkhardt,  100  United  States,  686 ; 
Markham  v.  Jaudon,  41  New  York,  235 ;  Fairly  v.  Wappoo  Mills,  44  South 
Carolina,  227 ;  29  Lawyers'  Rep.  Annotated,  215 ;  Collender  v.  Dinsmore,  55 
New  York,  200;  14  Am.  Rep.  224;  Randall  v.  Smith,  63  Maine,  105;  18  Am. 
Rep.  200;  Rogers  v.  Woodruff,  23  Ohio  State,  632;  13  Am.  Rep.  276;  Will- 
mering  v.  McGaughey,  30  Iowa,  205;  6  Am.  Rep.  673;  Sweeney  v.  Thomason, 
9  Lea  (Tennessee),  359 ;  42  Am.  Rep.  676 ;  Greensiine  v.  Borchard,  50  Michi- 
gan, 434 ;  45  Am.  Rep.  51  (usage  to  employ  whitewood  instead  of  "  walnut") ; 
Groat  v.  Gile,  51  New  York,  431  (that  sale  of  sheep  did  not  carry  wool). 

Negotiable  Instruments.  —  Subject  to  commercial  law  as  to  rights  of  inno- 
cent purchaser  for  value,  the  following  principles  obtain :  Parol  evidence  is 
admissible  to  show  that  a  note  was  not  issued  at  its  date :  Bayley  v.  Tabor,  5 
Massachusetts,  286 ;  4  Am.  Dec.  57 ;  or  to  show  the  true  date :  Biggs  v.  Piper, 
86  Tennessee,  589.  To  show  incapacity  of  signer :  Voreis  v.  Nussbaum,  131 
Indiana,  267;  16  Lawyers'  Rep.  Annotated,  45.  To  identify  parties:  Jen- 
kins v.  Bass,  88  Kentucky,  397 ;  21  Am.  St.  Rep.  344 ;  Stockton  S.  &  L.  Soc. 
v.  Giddings,  96  California,  84 ;  31  Am.  St.  Rep.  181.  To  show  an  agreement 
for  rebate :  Michigan  M.  L.  Ins.  Co.  v.  Williams,  155  Penn.  State,  405 ;  but  not 
to  supply  an  entire  omission  of  the  amount :  Hollen  v.  Davis,  59  Iowa,  444 ; 
44  Am.  Rep.  688 ;  nor  contradict  the  amount :  Eaves  v.  Henderson,  17  Wendell 
(N.  Y.),  190.  To  extend  the  time  of  payment  as  between  the  parties :  Blake 
v.  Coleman,  22  Wisconsin,  415;  99  Am.  Dec.  53.  To  explain  ambiguity  in 
character  of  funds  in  which  it  is  payable :  Thompson  v.  Ketcham,  8  Johnson 
(N.  Y.),  190;  5  Am.  Dec.  332.  Not  to  show  a  condition  as  against  third 
parties:  Adams  v.  Wilson,  12  Metcalf  (Mass.),  138;  45  Am.  Dec.  240;  Brown 
v.  Hull,  1  Denio  (N.  Y.),  400.  Nor  even  as  between  immediate  parties: 
Walker  v.  Crawford,  56  Illinois,  444 ;  8  Am.  Rep.  701  \  Osborne  v.  Taylor,  58 
Connecticut,  439.  But  the  delivery  may  be  shown  to  be  conditional :  Burke 
v.  Dulaney,  153  United  States,  228;  Sweet  v.  Stevens,  7  Rhode  Island,  375; 
McFarland  v.  Sikes,  54  Connecticut,  250;  1  Am.  St.  Rep.  111.  An  oral  dis- 
charge may  be  shown  between  original  parties  :  Buchanon  v.  Adams,  49  New 
Jersey  Law,  636 ,  60  Am.  Rep.  666.  Lack  or  failure  or  illegality  of  considera- 
tion or  wrongful  diversion  may  be  shown :  Stackpole  v.  Arnold,  11  Massachu- 
setts, 27 ;  6  Am.  Dec.  150 ;  Friend  v.  Miller,  52  Kansas,  139 ;  39  Am.  St.  Rep. 
340 ;  even  to  show  that  it  was  intended  as  a  mere  receipt :  Smith  v.  Rowley,  34 
New  York,  367;  Brook  v.  Latimer,  44  Kansas,  431;  21  Am.  St.  Rep.  292; 
(contra:  City  Bank  v.  Adams,  45  Maine,  455).  To  explain  memoranda: 
Makepeace  v.  Harvard  College,  10  Pickering  (Mass.),  298.  To  explain  obscu- 
rities intrinsic  or  from  wear :  Paine  v.  Ringold,  43  Michigan,  341.  To  show 
an  oral  guaranty:  Milks  v.  Rich,  80  New  York,  269;  36  Am.  Rep.  615.  To 
show  an  agreement  to  renew,  if  subsequent  and  for  value :  M'dls  Co.  Nat.  Bank 
v.  Perry,  72  Iowa,  15;  2  Am.  St.  Rep.  228.  To  show  an  oral  acceptance: 
Ward  v.  Allen,  2  Metcalf  (Mass.),  53.  To  show  waiver  or  excuse  for  omission 
of  protest :  Dye  v.  Scott,  35  Ohio  State,  194 ;  35  Am.  Rep.  604  (contempora- 
neous promise  to  pay ;  contra :  Farwell  v.  St.  Paul  Trust  Co.,  45  Minnesota, 
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495 ;  22  Am.  St.  Rep.  742) ;  Fletcher  v.  Pienton,  69  Indiana,  281 ;  35  Am. 
Rep.  214  (lack  of  funds);  Wright  v.  Andreios,  70  Maine,  86;  35  Am.  Rep. 
308  (indorser  secured).  To  prove  or  explain  alterations:  Brown  v.  Straw, 
6  Nebraska,  536;  29  Am.  Rep.  369;  Nicholson  v.  Cojnbs9  90  Indiana,  515;  46 
Am.  Rep.  229 ;  Hartley  v.  Corboy,  150  Penn.  State,  23.  To  show  forgery  or 
ratification  thereof :  Wilbur  v.  Stoepel,  82  Michigan,  344 ;  21  Am.  St.  Rep.  568; 
Shisler  v.  Van  Dike,  92  Penn.  State,  447 ;  37  Am.  Rep.  702 ;  Rudd  v.  Matthews, 
79  Kentucky,  479 ;  42  Am.  Rep.  231.  To  show  fraud  or  duress :  Millard  v. 
Barton,  13  Rhode  Island,  601 ;  43  Am.  Rep.  51 ;  Phillips  v.  Meily,  106  Penn. 
State,  536.  To  show  and  correct  mistake :  Claxon  v.  Demaree,  14  Bush  (Ken- 
tucky), 173 (amount);  Paysant  v.  Ware,  1  Alabama (N.  S.)  160 (date);  Hopkins, 
v.  Ins.  Co.,  57  Iowa,  204  (form).  To  prove  or  disprove  bond  fide  holding: 
Chrysler  v.  Renois,  43  New  York,  209.  Not  to  dispute  maker's  signature, 
short  of  forgery,  as  against  innocent  holder  for  value :  Dalrymple  v.  Hillenbrand, 
62  New  York,  5  (copartnership)  ;  Edmunds  v.  Rose,  51  New  Jersey  Law,  547 
(married  woman).  To  show  real  relation  of  parties :  Colgrove  v.  Rockwell,  24 
Connecticut,  584;  Holmes  v.  First  Nat.  Bank,  38  Nebraska,  326;  41  Am.  St. 
Rep.  733 ;  Hubbard  v.  Gurney,  64  New  York,  457.  But  not  to  injury  of  third 
parties :  Hoge  v.  Lansing,  35  New  York,  136  ;  Stephens  v.  Monongahela  Nat. 
Bank,  88  Penn.  State,  157 ;  32  Am.  Rep.  438 ;  Stack  v.  Beach,  74  Indiana,  571 ; 
39  Am.  Rep.  113  (indorsement  without  recourse  or  to  identify  maker) ;  Martin 
v.  Cole,  104  United  States,  30.  Contra :  Cake  v.  Pottsville  Bank,  116  Penn. 
State,  264 ;  2  Am.  St.  Rep.  600 ;  Brewer  v.  Woodward,  54  Vermont,  581 ;  41 
Am.  Rep.  857;  Perkins  v.  Catlin,  11  Connecticut,  213;  29  Am.  Dec.  282.  In 
case  of  indorsement  before  payee,  to  show  real  position  and  relations :  Burton 
v.  Hansford,  10  West  Virginia,  470:  27  Am.  Rep.  571;  Chaddocky.  Van  Ness, 
35  New  Jersey  Law,  517  ;  10  Am.  Rep.  256 ;  Houck  v.  Graham,  106  Indiana, 
195:  55  Am.  Rep.  727  ;  Rey  v.  Simpson,  22  Howard  (U.  S.  Sup.  Ct.),  341. 
To  explain  ambiguous  language  of  an  order :  Brill  v.  Tuttle,  81  New  York,  454. 
To  show  custom  as  to  protest:  Chicopee  Bank  v.  Eager,  9  Metcalf  (Mass.), 
583  ;  or  days  of  grace :  Mills  v.  Bank,  11  Wheaton  (U.  S.  Sup.  Ct.),  431. 

Deeds. — As  to  execution  by  agent  and  ratification,  see  notes  to  Steiglitz 
v.  Egginton,  ante,  vol.  8.  p.  622.  Parol  evidence  is  competent  to  show  no 
delivery  or  a  conditional  delivery :  Dietz  v.  Farrish,  79  New  York,  520 ; 
Hawkes  v.  Pike,  105  Massachusetts,  560.  To  show  lack  of  capacity  in  grantor : 
Dexter  v.  Hall,  15  Wallace  (U.  S.  Sup.  Ct.),  20;  Van  Deusen  v.  Sweet,  51  New 
York,  383 ;  Allis  v.  Billings,  6  Metcalf  (Mass.),  415 ;  Bensell  v.  Chancellor,  5 
Wharton  (Penn.),  371;  31  Am.  Dec.  561.  To  show  an  unexpressed  con- 
sideration :  McClanahan  v.  Henderson,  2  A.  K.  Marshall  (Kentucky),  388 ;  12 
Am.  Dec.  412.  To  contradict  the  recital  of  receipt  of  consideration,  or  to 
show  an  additional,  smaller,  or  different  one :  Goodspeed  v.  Fuller,  46  Maine, 
141;  McCrea  v.  Purmort,  16  Wendell  (N.  Y.),  460;  30  Am.  Dec.  103;  Wil- 
kinson v.  Scott,  17  Massachusetts,  249;  Hall  v.  Solomon,  61  Connecticut,  476; 
29  Am.  St.  Rep.  218.  But  not  as  between  the  parties  to  show  an  entire  lack 
of  consideration  :  Hammond  v.  Woodman,  41  Maine,  177;  66  Am.  Dec.  219; 
Finlayson  v.  Finlayson,  17  Oregon,  347;  3  Lawyers'  Rep.  Annotated,  801. 
(Otherwise  as  to  mortgages :  Baird  v.  Baird,  145  New  York,  659 ;  28  Lawyers* 
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Rep.  Annotated,  375.  A  deed  may  be  shown  to  be  a  mere  mortgage :  Ryan  v. 
Dox,  34  New  York,  307;  90  Am.  Dec.  696 ;  Hassam  v.  Barrett,  115  Massachu- 
setts, 256;  Logue's  Appeal,  104  Penn.  State,  136;  Peugh  v.  Davis,  96  United 
States,  332.  As  between  the  parties  the  consideration  may  not  be  impeached 
for  illegality:  Inhabitants  of  Worcester  v.  Eaton,  11  Massachusetts,  875 ;  Hill  v. 
Freeman,  73  Alabama,  200;  49  Am.  Rep.  48;  Gisafv.  Neval,  81  Penn.  State, 
356 ;  Ellis  v.  Higgins,  32  Maine,  34;  Dotdey  v.  Tindatl,  32  Texas,  43 ;  5  Am. 
Rep.  234.  (Otherwise  as  to  a  mortgage :  Peed  v.  McKee,  42  Iowa,  689;  20 
Am.  Rep.  631.)  An  unacknowledged  deed  may  be  proved  by  parol:  West- 
ha/er  v.  Patterson,  120  Indiana,  459 ;  16  Am.  St.  Rep.  330.  Between  the 
parties  the  acknowledgment  is  impeachable  only  for  fraud,  collusion,  or  impo- 
sition :  Miller  v.  Railway  Co.,  132  United  States,  690 ;  Cover  v.  Manaway,  115 
Penn.  St.  338;  2  Am.  St.  Rep.  552 ;  Kerr  v.  Russell,  69  Illinois,  666 ;  18  Am. 
Rep.  634.  And  inadmissible  to  impeach  it  as  against  an  innocent  grantee : 
Kerr  v.  Russell,  supra;  except  to  show  want  of  jurisdiction  in  the  officer: 
Edinburgh  Am.  L.  M.  Co.  v.  Peoples,  102  Alabama,  241 ;  14  Southern  Reporter, 
656.  Any  ambiguity  is  explainable :  Stone  v.  Clark,  1  Metcalf  (Mass.),  378 ;  35 
Am.  Dec.  370 ;  Hall  v.  Davis,  36  New  Hampshire,  569 ;  Lanman  v.  Crooker,  97 
Indiana,  163 ;  49  Am.  Rep.  437 ;  Cox  v.  Hart,  145  United  States,  376 ;  Prentiss 
v.  Brewer,  17  Wisconsin,  635;  86  Am.  Dec.  730;  Palmer  v.  Farrell,  129  Penn. 
State,  162 ;  15  Am.  St  Rep.  708 ;  Kinney  v.  Hooker,  65  Vermont,  333 ;  36 
Am.  St.  Rep.  864 ;  Houston  v.  Bryan,  78  Georgia,  181 ;  6  Am.  St.  Rep.  252. 
As  to  boundaries  :  declarations  and  admissions  of  one  deceased,  while  in  pos- 
session, claiming  ownership,  and  pointing  out  boundaries  are  admissible  to 
show  true  boundaries :  Jackson  v.  McCall,  10  Johnson,  377;  6  Am.  Dec.  343 ; 
Hooten  v.  Comerford,  152  Massachusetts,  591;  23  Am.  St.  Rep.  861;  but  only 
as  against  his  interest :  Coi-bleysv.  Ripley,  22  West  Virginia,  154 ;  46  Am.  Rep. 
502.  Doubtful  boundaries,  even  of  private  estates,  are  generally  provable  by 
reputation,  and  by  declarations  of  disinterested  persons  before  legal  controversy : 
Tucker  v.  Smith,  68  Texas,  473;  Sasser  v.  Herring,  3  Devereux  Law  (North  Car.), 
340;  Sample  v.  Robb,  16  Penn.  State,  305;  Thoen  v.  Roche,  hi  Minnesota,  135; 
47  Am.  St.  Rep.  600;  City  of  Racine  v.  Emerson,  85  Wisconsin,  80 ;  39  Am.  St. 
Rep.  819.  Contra :  Long  v.  Cotton,  116  Massachusetts,  414 ;  Chapman  v.  Twitchell, 
37  Maine,  59 ;  58  Am.  Dec.  773 ;  Curtis  v.  Aaronson,  49  New  Jersey  Law,  68 ;  60 
Am.  Rep.  584 ;  Hunnicutt  v.  Peyton,  102  United  States,  363.  Acquiescence 
in  a  different  location  is  provable  if  the  description  is  vague  or  ambiguous  or 
obscure,  or  the  monuments  are  destroyed,  but  not  otherwise  unless  long 
enough  to  bar  a  recovery  in  ejectment :  Jackson  v.  Bowen,  1  Caines  (N.  Y.), 
363  ;  Rockwell  v.  Adams,  7  Cowen  (N.  Y.),  761 ;  Baldwin  v.  Brown,  16  New 
York,  359;  Reed  v.  McCourt,  41  New  York,  441.  A  practical  location  is 
binding  in  case  of  dispute  of  an  indefinite,  uncertain,  or  obscure  description, 
but  in  no  other :  Dams  v.  Townsend,  10  Barbour  (New  York  Sup.  Ct.),  333 ; 
Vosburgh  v.  Teator,  32  New  York,  561 ;  Turner  v.  Baker,  64  Missouri,  218. 
Parol  evidence  is  competent  to  engraft  a  resulting  trust :  Boyd  v.  McLean,  1 
Johnson  Chancery  (N.  Y.),  582 ;  Blodgett  v.  Hildreth,  103  Massachusetts,  484; 
Pritchard  v.  Brown,  4  New  Hampshire,  397 ;  17  Am.  Dec.  431 ;  Smitheal  v. 
Gray,  1  Humphreys  (Tennessee),  491 ;  34  Am.  Dec.  664.    So  of  a  construct- 
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ive  trust :  Bowler  v.  Curler,  21  Nevada,  158 ;  37  Am.  St.  Rep.  501.  To  show 
a  material  alteration  after  execution  by  consent :  WooUey  v.  Constant,  4  John- 
son (N.  Y.),  54;  4  Am.  Dec  246.  But  not  to  add  a  condition  or  reserva- 
tion, nor  add,  enlarge,  or  contradict  a  covenant :  Cabot  v.  Christie,  42  Vermont, 
121 ;  1  Am.  Rep.  313 ;  Button  v.  Gerrish,  9  Cushing  (Mass.),  89 ;  55  Am.  Dec. 
45;  Cook  v.  Combs,  39  New  Hampshire,  592  ;  75  Am.  Dec.  241;  Martin  v. 
Hamlin,  18  Michigan,  354 ;  100  Am.  Dec.  181 ;  Leonard  v.  Clough,  133  New 
York,  292 ;  MacLeod  v.  Skiles,  81  Missouri,  595 ;  51  Am.  Rep.  254 ;  Mattison  v. 
Chicago,  £c.  R.  Co.,  42  Nebraska,  545 ;  Lloyd  v.  Farrell,  48  Penn.  State,  73 ;  86 
Am.  Dec.  563 ;  Flynn  v.  Boumeuf  143  Massachusetts,  277  ;  53  Am.  Rep.  135. 
To  the  contrary  effect :  Carr  y.  DooUy,  119  Massachusetts,  294 ;  McCormick 
y.  Cheevers,  124  ML  262 ;  Durkin  v.  Cobleigh,  156  ibid.  108;  32  Am.  St  Rep. 
436;  Green  v.  Batson,  71  Wisconsin,  54;  5  Am.  St.  194.  An  oral  condition 
between  execution  and  delivery  is  provable :  Remington  v.  Palmer,  62  New 
York,  31. 

Specific  Performance.  —  In  actions  for  specific  performance  of  contracts  to 
convey,  parol  evidence  is  competent  to  show  possession  under  and  part  per- 
formance of  an  oral  contract,  or  one  defective  under  the  statute  of  frauds,  or 
that  the  title  is  defective,  or  surprise,  mistake,  or  fraud,  or  an  unperformed 
condition  precedent,  or  a  breach  of  the  contract :  Whiitemore  v.  Farrington,  76 
New  York,  452;  Baldwin  v.  Palmer,  10  ibid.  233;  Lewis  v.  Gollner,  129  New 
York,  227 ;  26  Am.  St.  Rep.  516. 

Receipt. — A  mere  receipt,  so  far  as  it  does  not  embody  or  constitute  a 
contract,  may  be  explained  or  contradicted  by  parol :  Witzler  v.  Collins,  70 
Maine,  290  ;  35  Am.  Rep.  327 ;  De  Lavallette  v.  Wendt,  75  New  York,  579  ;  31 
Am.  Rep.  495;  Raymond  v.  Roberts,  2  Aikens  (So.  Car.),  204;  16  Am.  Dec. 
698  ;  Payson  v.  Lamson,  134  Massachusetts,  593. 

Releases.  —  A  formal  release  may  not  be  contradicted,  limited,  or  added  to 
by  parol :  Brady  v.  Read,  94  New  York,  631 ;  Pratt  v.  Castle,  91  Michigan, 
484 ;  White  v.  Richmond  (re.  R.  Co.,  110  North  Carolina,  456. 

Bill  of  Lading.  —  Bare  recitals  may  be  contradicted  as  between  the  parties : 
Miller  v.  Hannibal,  (re.  R.  Co.,  90  New  York,  430 ;  43  Am.  Rep.  179;  Dean  v. 
Driggs,  137  New  York,  274;  83  Am.  St.  Rep.  721 ;  The  Delaware,  14  Wallace 
(U.  S.  Sup.  Ct.),  601 ;  Richards  v.  Doe,  100  Massachusetts,  524.  As  to  recital 
of  receipt  of  property  as  against  a  transferee,  see  ante,  vol.  4,  p.  678.  As  to 
setting  up  mistake  as  against  contractual  language  as  to  quantity  of  cargo, 
Bee  ante,  vol.  8,  p.  508.  Non-assent  by  shipper  to  stipulations  may  be  shown : 
Madan  v.  Sherard,  73  New  York,  329;  29  Am.  Rep.  153;  Booi-man  v.  Am. 
Ex.  Co.,  21  Wisconsin,  152.  Requirement  of  prompt  delivery  may  be  shown 
by  parol :  Central  Trust  Co.  v.  Savannah  Sfc.  R.  Co.,  69  Federal  Reporter,  683. 

Subscriptions.  —  Parol  evidence  is  competent  to  show  that  no  expenditure 
has  been  made  or  incurred  on  the  faith  of  a  voluntary  unsealed  or  sealed  sub- 
scription, or  the  contrary :  Trustees  v.  Stewart,  1  New  York,  581 ;  Cottage  St. 
Meth.  Church  v.  Kendall,  121  Massachusetts,  528 ;  23  Am.  Rep.  286 ;  Trustees 
v.  Garvey,  53  Illinois,  401 ;  5  Am.  Rep.  51 :  Philomath  College  y.  Hartless,  6 
Oregon,  158;  25  Am.  Rep.  510;  1  Pomeroy's  Eq.  Juris.,  sect.  383.  So, 
to  show  the  death  of  the  subscriber  before  expenditure :  Twenty4hird  Street  B. 
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Church  v.  Cornell,  117  New  York,  601.  To  show  fulfilment  of  condition  of  a 
conditional  subscription  :  Williams  College  v.  Danforth,  12  Pickering  (Mass.), 
541 ;  Lafayette  Co.  M.  Corp.  v.  lit/land,  80  Wisconsin,  29 ;  Roberts  v.  Cobb, 
103  New  York,  600.  To  impeach  the  good  faith  of  other  subscriptions,  the 
obtaining  of  which  was  made  a  condition  precedent :  New  York  Ex.  Co.  v. 
De  Wolf,  31  New  York,  273.  But  an  unexpressed  condition  may  not  be 
added  :  Sourse  v.  Marshall,  23  Indiana,  194;  Crane  v.  Elizabeth  Lib.  Ass'n,  29 
New  Jersey  Law,  302 ;  Burhans  v.  Johnson,  15  Wisconsin,  287.  And  a  sub- 
scription to  stock  may  not  be  varied  except  for  fraud  or  mistake  :  Turnpike 
Co.  v.  Thorp,  13  Connecticut,  173 ;  Gilman  v.  Veazie,  24  Maine,  202.  Where 
one  subscribes  for  stock  expressly  as  trustee,  the  real  owner  may  be  shown  : 
Cole  v.  Satsop  R.  Co.,  9  Washington,  487 ;  Stover  v.  Flack,  30  New  York,  64. 

Bonds.  —  It  may  be  shown  that  the  bond  is  not  as  it  was  when  signed : 
Richards  v.  Day,  137  New  York,  183.  The  character  in  which  the  obligor 
signed  may  be  shown,  as  whether  principal,  surety,  or  witness  :  Burke  v. 
Cruger,  8  Texas,  66 ;  58  Am.  Dec.  102 ;  Richardson  v.  Boynton,  12  Allen 
(Mass.),  138;  90  Am.  Dec.  141.  If  not  executed  by  all  named  in  it,  a  con- 
ditional delivery  may  be  shown :  Pawling  v.  United  States,  4  Cranch  (U.  S. 
Sup.  Ct.),  219;  State  Bank  v.  Evans,  15  New  Jersey  Law,  155;  Fletcher  v. 
Austin,  11  Vermont,  447;  Ward  v.  Churn,  18  Grattan  (Virginia),  801;  Guild 
v.  Thomas,  54  Alabama,  414;  25  Am.  Rep.  703.  But  otherwise  if  perfect 
on  its  face,  or  not  delivered  expressly  on  condition :  Dair  v.  United  States, 
16  Wallace  (U.  S.  Sup.  Ct  ),  1;  State  v.  Peck,  53  Maine,  284;  Milletl  v. 
Parker,  2  Metcalf  (Kentucky),  608;  Russell  v.  Freer,  56  New  York,  67 
(overruling  People  v.  Bostwick,  32  ibid.  445)  ;  State  v.  Potter,  63  Missouri, 
212 ;  21  Am.  Rep.  440 ;  State  v.  Pepper,  31  Indiana,  76  ;  Carroll  County  v. 
Ruggles,  69  Iowa,  269;  58  Am.  Rep.  223;  Hall  v.  Parker,  37  Michigan,  590; 
26  Am.  Rep.  540;  Trustees  v.  Sheik,  119  Illinois,  579;  59  Am.  Rep.  830; 
Taylor  County  v.  King,  73  Iowa,  153;  5  Am.  St.  Rep.  667  ;  Whilaker  v.  Rich- 
ards, 134  Penn.  State,  191 ;  19  Am.  St.  Rep.  681.  An  agreed  mode  of  pay- 
ment and  discharge  different  from  that  specified  may  be  shown  :  Walters  v. 
Walters,  12  Iredell  Law  (Nor.  Car.),  28;  55  Am.  Dec.  401 ;  Chester  v.  Bank  of 
Kingston,  16  New  York,  336  ;  Worrell  v.  Forsyth,  141  Illinois,  22.  Municipal 
bonds  may  be  impeached  by  failure  to  comply  with  the  statutes,  even  in  the 
hands  of  innocent  transferees,  unless  they  contain  recitals  of  regular  issue : 
Comm'rs  v.  Aspinwall,  21  Howard  (U.  S.  Sup.  Ct),  539:  Marsh  v.  Fulton 
County,  10  Wallace  (U.  S.  Sup.  Ct.),  683;  Bissell  v.  City  of  Kankakee,  64 
Illinois,  249;  16  Am.  Rep.  554.  And  so  where  no  power  to  issue  them 
existed :  Town  of  Coloma  v.  Eaves,  92  United  States,  491 ;  Starin  v.  Town  of 
Genoa,  23  New  York,  439.  Rut  ratification  may  be  shown  of  bonds  issued 
with  power  but  irregularly :  Supervisors  v.  Schenck,  5  Wallace  (U.  S.  Sup.  Ct.), 
772 ;  State  v.  Van  Home,  7  Ohio  State,  327 ;  Alvord  v.  Syracuse  Sav.  Bank,  98 
New  York,  603 ;  Mercer  County  v.  Hubbard,  45  Illinois,  142 ;  Railroad  Co.  v. 
Marion  County,  36  Missouri,  295. 

Judgments.  —  On  a  plea  of  res  judicata,  evidence  is  admissible  to  show  that 
a  particular  matter  came  in  question  and  was  under  consideration :  Bowe  v. 
Wilkins,  105  New  York,  322 ;  Atchison  frc.  Ry.  Co.  v.  Forney,  35  Nebraska, 
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607;  37  Am.  St.  Rep.  450;  Young  v.  Black,  7  Cranch  (U.  S.  Sup.  Ct.),  565. 
Or  the  contrary:  Parker  v.  Thompson,  3  Pickering  (Mass.),  429;  Phillips  v. 
Berick,  16  Johnson  (N.  Y),  136.  And  to  show  the  grounds  of  the  decision : 
Munro  v.  Meech,  94  Michigan,  596;  LUlis  v.  Emigrant  Ditch  Co.,  95  California, 
553.  A  judgment  record  of  another  State  or  country  may  be  impeached  for 
fraud  or  lack  of  jurisdiction,  but  not  otherwise ;  SheUon  v.  Tiffin,  6  Howard 
(U.  S.  Sup.  Ct),  163;  Sewall  y.  Sewall,  122  Massachusetts,  156;  23  Am.  Rep. 
299 ;  Rand  v.  Hanson,  154  Massachusetts,  87 ;  26  Am.  St.  Rep.  210 ;  Pennoyer 
v.  Neff,  95  United  States,  714;  Kerr  v.  Ken-,  41  New  York,  272 ;  notes,  ante, 
vol.  5,  p.  745.  A  judgment  of  a  domestic  court  of  general  jurisdiction  may 
not  be  collaterally  impeached  if  it  shows  jurisdiction  on  its  face:  Cook  v. 
Darling,  18  Pickering  (Mass.),  393;  Sears  v.  Terry,  26  Connecticut,  273; 
Yaple  v.  Titus,  41  Penn.  St.  202;  Callin  v.  Ellison,  13  Ohio  State,  446;  Ed- 
gerton  v.  Edgerton,  12  Montana,  122,  and  cases  cited.  But  contra :  Ferguson 
v.  Crawford,  70  New  York,  253;  26  Am.  Rep.  589;  Mastin  v.  Gray,  19  Kan- 
sas, 458 ;  27  Am.  Rep.  149 ;  Pollard  v.  Wegener,  13  Wisconsin,  569 ;  McMinn 
v.  Whelan,  27  California,  300.  A  judgment  of  a  court  of  inferior  and  limited 
jurisdiction  is  collaterally  impeachable :  Hess  v.  Cole,  23  New  Jersey  Law, 
116;  Williamson  v.  Berry,  8  Howard  (U.  S.  Sup.  Ct.),  495;  Sears  v.  Terry,  26 
Connecticut,  273.  Parol  evidence  is  admissible  to  identify  the  parties  :  Gar- 
wood v.  Garwood,  29  California,  514.  And  to  prove  that  the  record  is  lost  or 
destroyed  and  to  show  its  contents :  Mandeville  v.  Reynolds,  68  New  York, 
528;  Stockbridge  v.  West  Stockbridge,  12  Massachusetts,  400;  Renner  v.  Bank, 
9  Wheaton,  581.  But  not  to  contradict  the  record  as  to  the  character  of  the 
cause  of  action :  Pickell  v.  Jerrauld,  Indiana,  ;  27  Northeastern  Rep'r, 
433. 

Awards.  —  Most  of  the  American  cases  hold  that  an  award  is  not  conclu- 
sive as  to  matters  which  might  have  been,  but  were  not  submitted :  Morse  on 
Arbitration  and  Award,  p.  492;  King  v.  Savory,  8  Cushing  (Mass.),  312; 
Hopson  v.  Doolittle,  13  Connecticut,  236 ;  Mt.  Desert  v.  Tremont,  75  Maine,  252 ; 
Whittemore  v.  Whittemore,  2  New  Hampshire,  26 ;  Hewitt  v.  Furman,  16  Ser- 
geant &  Rawle  (Penn.)  135 ;  Lee  v.  Dolan,  39  New  Jersey  Equity,  193 ;  K eat  on 
v.  Mulligan,  43  Georgia,  308;  Briggs  v.  Brewster,  23  Vermont,  100;  Engle- 
man's  ExW  v.  Engleman,  1  Dana  (Kentucky),  437.  But  contra,  and  agreeing 
with  Smith  v.  Johnson,  15  East,  213,  are :  Stipp  v.  Wash.  Hall  Co.  5  Blackford 
(Indiana),  473;  McJimsey  v.  Traverse,  1  Stewart  (Alabama),  244;  18  Am. 
Dec.  43;  Gardener  v.  Oden,  24  Mississippi,  382;  Webster  v.  Lee,  5  Massachu- 
setts, 334 ;  Wheeler  v.  Van  Hou/en,  12  Johnson  (New  York),  312;  Ott  v. 
Schroeppel,  5  New  York,  482.  If  matter  was  unintentionally  omitted,  it  may 
be  shown,  and  the  award  is  not  a  bar :  Robinson  v.  Morse,  26  Vermont,  392. 
Under  a  submission  of  all  matters  "  in  dispute,"  an  award  is  not  a  bar  as  to 
a  matter  not  then  in  dispute,  although  existing :  Newnan  v.  Wood,  Martin  & 
Yerger  (Tennessee),  190.  It  may  be  shown  that  the  award  was  in  excess  of 
the  submission:  Dodds  v.  Hakes,  114  New  York,  260. 

Assessment.  —  A  defective  or  ambiguous  description  in  an  assessment  for 
taxation  is  not  curable  by  parol  evidence :  Power  v.  Bowdle,  3  North  Dakota, 
107 ;  21  Lawyers'  Rep.  Annotated,  328 ;  44  Am.  St.  Rep.  511 ;  Keith  v.  Hoyden, 
26  Minnesota,  212. 
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No.  12.  —  GRIFFITS  v.  PAYNE. 
(1839.) 

RULE. 

Evidence  of  a  fact  collateral  to  the  issue  is  not  admis- 
sible. So  where  the  issue  was  whether  an  acceptance  sued 
on  was  a  forgery,  evidence  that  other  bills  having  on  them 
forgeries  of  the  defendants'  signature  had  been  circulated 
by  the  plaintiff,  was  held  inadmissible. 

OriffltB  v.  Payne 

11  Adolphus  &  Ellis,  131-133. 

Evidence.  —  Collateral  issue*  —  Forgery, 

[131]       Assumpsit  by  indorsee  against  acceptor  of  a  bill;  plea,  non  accepit; 

defence,  that  the  alleged  acceptance  was  a  forgery.  Defendant  offered 
evidence  that  a  collection  of  bills,  having  on  them  forgeries  of  his  signature,  had 
been  in  plaintiff's  possession,  and  that  some  of  such  bills  had  been  circulated  by 
him.  Held  inadmissible,  unless  distinct  proof  were  given  that  the  bill  on  which 
the  action  was  brought  had  formed  part  of  the  collection. 

Assumpsit,  on  several  bills  of  exchange,  by  indorsee  against 
acceptor.  Pleas,  as  to  each  bill,  that  defendant  did  not  accept ; 
and  issues  thereon. 

On  the  trial,  before  Tindal,  C.  J.,  at  the  last  Surrey  assizes, 
the  bills  were  produced.  They  were  all  drawn  by  a  person 
named  Skull,  in  1837,  on  the  17th  May,  17th  July,  20th  Sep- 
tember, 22nd  November,  27th  November,  respectively; 
[*  132]  payable,  the  fourth  at  three  *  months,  the  other  four  at 
two  months,  after  date ;  the  first  and  last  for  £40,  the  other 
three  for  £50.  The  defendant's  name  appeared  on  each  as  acceptor; 
and  evidence  was  given  by  the  plaintiff  to  prove  the  handwriting, 
and  by  the  defendant  to  prove  that  the  signatures  were  forged. 
For  the  defendant,  also,  Skull's  wife  was  called,  who  deposed  that 
Skull  had  suddenly  left  his  house  on  27th  April  1837;  two 
days  after  which  the  plaintiffs  brother,  Thomas  Griffits,  called  at 
Skull's  house,  asked  Skull's  wife  for  her  husband's  books,  bills, 
and  cash  box,  and  took  away  the  cash  box,  all  the  bills  he  could 
find,  and  other  papers  besides.  It  was  then  proposed  to  prove 
that,  among  the  bills  so  taken,  either  loose  or  in  the  cash  box, 
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were  several  bills  on  which  the  defendant's  signature  appeared, 
which  signature  was  forged ;  and  that  the  plaintiff  had  been 
circulating  such  forged  bills  since ;  and  it  was  contended,  on  the 
part  of  the  defendant,  that  the  jury  would  be  at  liberty  to  infer, 
if  they  thought  fit,  that  the  bills  on  which  the  action  was  brought 
formed  part  of  the  bills  so  taken  from  Skull's  house.  This  evi- 
dence was  objected  to  on  behalf  of  the  plaintiff ;  and  the  Lord 
Chief  Justice  rejected  it.  Verdict  for  the  plaintiff.  In  this  term,1 
Petersdorff  moved  for  a  new  trial,  on  account  of  the  rejection 
of  this  evidence.  It  is  not  easy  to  state  any  general  principle 
determining  what  facts  are  to  be  excluded,  as  merely  collateral. 
But  here  the  jury  might  have  inferred  that  the  dealing  with  all 
the  bills,  including  those  on  which  the  action  was  brought,  was  a 
single  transaction.  [Lord  Denman,  C.  J.  Gould  you  give 
such  *  evidence  on  an  indictment  for  forgery?]  That  [*133] 
test  was  suggested  at  wiai  prius  by  Tindal,  C.  J. ;  but  it 
seems  too  strict.  Yet,  even  on  such  an  indictment,  guilty  knowl- 
edge in  the  particular  instance  may  be  proved  by  other  transac- 
tions;  Bex  v.  Wylie,  1  Bos.  &  P.  (N.  B.)  92;  and,  generally,  in 
criminal  cases  evidence  may  be  given  of  a  criminal  act,  distinct 
from  that  which  is  the  subject  of  the  indictment,  if  the  whole 
form  one  transaction;  Bex  v.  Ellis,  6  B.  &  C.  145.  Gibson  v. 
Hunter,  2  H.  Bl.  288,  is  an  authority  for  the  admission  of  this 
evidence;  and  the  case  seems  to  fall  within  the  principle  of 
Barber  v.  Gingell,  3  Esp.  60.  The  learned  Judge  would  have 
admitted  this  evidence  if  there  had  been  distinct  proof  that  the 
bills  on  which  the  action  was  brought  were  among  those  taken : 
if  so,  the  evidence  was  admissible  as  one  step  in  establishing  that 
material  fact.  [Patteson,  J.  There  are  two  nisi  prius  cases 
against  you ;  Viney  v.  Brass,  1  Esp.  293 ;  and  Balcetti  v.  Serani, 
1  Peake,  192.]  In  both  those  cases  the  plaintiff  was  a  bond  fide 
party :  here  the  evidence  proposed  was  that  the  plaintiff  had 
dealt  with  the  other  forged  instruments,  and  his  bona  fides  was 
impeached.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  the  Lord  Chief  Justice  did  right  in  excluding  the 
evidence  offered,  as  it  clearly  would  have  been  inadmissible  on 
an  indictment  for  forgery,  and  therefore  was  so  on  this  issue. 

Bule  refused. 

1  Friday,  Norember  8th.  Before  Lokd  Denman  C.  J.,  Patteson,  Williams, 
and  Coleridge  Js. 
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ENGLISH  NOTES. 

Where  the  question  between  a  landlord  and  tenant  was  whether  rent 
was  payable  quarterly  or  half-yearly,  evidence  of  the  mode  in  which 
other  tenants  paid  was  held  inadmissible :  Carter  v.  Pryke  (1792),  1 
Peake,  130.  To  prove  that  a  publican  was  supplied  with  good  beer  by 
a  brewer,  it  is  not  sufficient  merely  to  show  that  good  beer  was  at  that 
time  supplied  to  other  publicans:  Holcombe  v.  Hewson  (1810),  2 
Camp.  391,  11  E.  R.  746.  Where  in  an  action  for  goods  sold,  the 
question  was  whether  credit  was  given  to  defendant's  wife  or  to  her 
father,  evidence  that  other  persons  had  given  credit  to  the  father  was 
rejected:  Smith  v.  Wilkins  (1833),  6  C.  &  P.  180.  Where  the  ques- 
tion was  whether  a  person  had  committed  a  felony  by  hiring  a  piano 
and  selling  it  at  once,  it  was  held  that  evidence  as  to  optical  instru- 
ments alleged  to  have  been  obtained  by  him  from  another  tradesman 
could  not  be  given:  Wilton  v.  Edwards  (1834),  6  C.  &  P.  677.  In  an 
action  for  a  quarter's  salary  for  taking  a  child  from  a  school  without 
giving  a  quarter's  notice,  it  was  held  that  evidence  was  inadmissible 
that  another  person  had  taken  her  children  from  the  school  without 
giving  notice  or  paying  a  quarter's  salary:  Delamotte  v.  Lane  (1840), 
9  C.  &  P.  261  and  where  in  an  action  for  goods  sold  and  delivered  the 
question  was  whether  the  sale  was  absolute  or  conditional,  it  was  held 
incompetent  to  the  defendant  to  show  that  the  plaintiff  had  made  con- 
tracts with  other  persons  subject  to  the  alleged  condition :  Hollingham 
v.  Head  (1858),  4  C.  B.  (N.  S.)  388,  27  L.  J.  C.  P.  241. 

Evidence  has  been  admitted  in  some  cases  where  the  matter  proved 
would  prima  facie  appear  to  be  merely  collateral.  In  order  to  entitle 
a  party  to  give  such  evidence  he  must  satisfy  the  Court  that  the  collat- 
eral fact  which  he  proposes  to  prove  will  when  established,  be  capable 
of  affording  a  reasonable  presumption  or  inference  as  to  the  matter  in 
dispute  and  also  that  the  evidence  which  he  proposes  to  adduce  will  be 
reasonably  conclusive:  per  Lord  Watson  in  Metropolitan  Asylum 
District  Managers  v.  Hill  (1882),  47  L.  T.  29.  The  circumstances  in 
which  such  evidence  is  admitted  may  be  illustrated  by  several  cases. 
Thus,  where  the  question  was  whether  an  embankment  had  caused  the 
choking  up  of  a  harbour,  evidence  was  admitted  that  other  harbours 
similarly  situated,  where  there  was  no  embankment,  had  begun  to  be 
choked  up:  Folkerv.  Chadd  (1782),  3  Doug.  157.  In  order  to  raise 
the  inference  that  the  acceptor  of  a  bill  of  exchange  knew  that  the 
payee  was  a  fictitious  person,  or  had  given  the  drawer  authority  to 
draw  bills  on  him  payable  to  a  fictitious  person,  evidence  is  admissible 
of  his  having  accepted  other  bills  in  circumstances  which  showed  such 
knowledge  or  authority:  Gibson  v.  Hunter  (1794),  2  H.  Bl.  288. 
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In  order  to  prove  that  a  meeting  presided  over  by  a  certain  person 
was  assembled  in  futherance  of  a  conspiracy,  resolutions  read  and  pro- 
posed by  that  person  at  another  meeting  are  admissible :  Bedford  v. 
Birley  (1822),  3  Starkie,  76.  Where  two  persons  who  jointly  rented  a 
furnished  bed-room  were  taken  into  custody  therein  charged  with 
jointly  stealing  articles  therefrom,  and  pawnbrokers'  duplicates  were 
found  on  one  of  them,  it  was  held  that  these  were  receivable  against 
the  other  on  a  plea  of  justification  to  an  action  for  false  imprisonment 
brought  by  that  other:  Atkinson  v.  Wame  (1834),  6  C.  &  P.  687. 
Where  it  was  alleged  as  special  damage  that  a  firm  .had  declined  to 
deal  with  the  plaintiff,  because  his  bill  had  been  dishonoured,  it  was 
held  that  witnesses  might  be  asked  whether  other  bills  of  the  plaintiffs 
had  not  been  dishonoured,  but  that  they  could  not  be  asked  as  to  any 
particular  bill  unless  it  was  produced :  Whitaker  v.  Bank  of  England 
(1834),  6  C.  &  P.  700.  Evidence  of  former  transactions  between 
parties  is  receivable  for  the  purpose  of  explaining  the  terms  used  in 
their  written  contracts :  Bourne  v.  Gateliff  (1844),  11  CI.  &  Fin.  45. 
Where,  in  an  action  for  work  done  and  materials  supplied  to  certain 
houses  on  the  order  of  a  third  person,  the  defendant  denied  that  he  was 
the  owner  of  the  houses  or  the  real  principal,  evidence  was  admitted 
that  other  persons  had  received  orders  from  defendant  to  do  work  at 
the  same  houses  without  showing  that  plaintiff  knew  of  their  orders  at 
the  time  he  did  his  work:  Woodward  v.  Buchanan  (1870),  L.  R.  5  Q. 
B.  285,  39  L.  J.  Q.  B.  71,  22  L.  T.  123.  In  an  action  for  personal 
injuries  caused  by  plaintiffs  horse  shying  at  a  heap  of  road  scrapings 
placed  by  the  defendants  by  the  side  of  the  public  highway,  evidence 
that  other  horses  had  shied  at  the  same  heap  on  the  same  day  was  held 
admissible  as  going  to  show  that  it  was  a  public  nuisance:  Brown 
v.  Eastern  &  Midland  By.  Co.  (1889),  22  Q.  B.  D.  391,  58  L.  J. 
Q.  B.  212. 

Where  in  an  action  for  pulling  down  a  wall  the  issue  was  whether 
certain  common  land  was  the  freehold  of  the  lord  of  the  manor  over 
which  the  plaintiff  had  a  right  of  common,  or  the  freehold  of  plaintiff, 
it  was  held  that  leases  of  minerals  granted  by  the  lord  to  other  persons 
in  other  parts  of  the  uninclosed  waste  land  were  not  receivable  unless 
it  was  first  shown  that  the  locus  in  quo  formed  part  of  one  entire  waste 
to  which  these  leases  were  applicable:  Tyrwhittv.  Wynne  (1819),  2  B. 
&  Aid.  654,  21  R.  R.  398. 

As  to  the  circumstances  in  which  evidence  of  a  customary  right  in  a 
manor  has  been  admitted  with  a  view  to  showing  a  similar  right  in  a 
neighbouring  manor,  see  Duke  of  Somerset  v.  France  (1725),  1  Str. 
654,  661;  Bowe  v.  Brenton  (1828),  8  B.  &  C.  758. 
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AMERICAN  NOTES. 

Greenleaf  says  (1  Evidence,  sect.  52) :  "  This  rule  excludes  all  evidence  of 
collateral  facts,  or  those  which  are  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact  or  matter  in  dispute ;  and  the 
reason  is  that  such  evidence  tends  to  draw  away  the  minds  of  the  jurors  from 
the  point  in  issue,  and  to  excite  prejudice  and  mislead  them ;  and  moreover 
the  adverse  party  having  had  no  notice  of  such  a  course  of  evidence,  is  not 
prepared  to  rebut  it." 

So  evidence  of  the  escape  of  noxious  substances  by  water  from  defendant's 
factory  to  other  lands  than  those  of  the  plaintiff  was  rejected :  Lincoln  v. 
Taunton  C.  M.  Co.,  9  Allen  (Mass.),  181.  So  an  officer  charged  with  miscon- 
duct may  not  show  that  other  officers  were  accustomed  to  act  in  the  same  way : 
Cutter  v.  Howe,  122  Massachusetts,  641.  In  an  action  to  recover  money  got 
by  fraud,  evidence  of  similar  frauds  on  another  in  a  similar  but  distinct 
transaction  is  inadmissible :  Mckay  v.  Russell,  3  Washington,  378 ;  28  Am. 
St.  Rep.  44;  Jordan  v.  Osgood,  109  Massachusetts,  457;  12  Am.  Rep.  731.  In 
an  action  for  injury  to  one  who  crawled  under  a  car  blockading  a  street, 
evidence  of  other  blockades  previously,  or  of  a  custom  to  crawl  under  such 
cars,  is  inadmissible :  Rumpel  v.  Oregon,  frc.  R.  Co.,  Idaho  [to  appear] ;  22 
Lawyers'  Rep.  Annotated,  725.  The  fact  that  A.  has  drawn  several  notes  in  a 
certain  form  is  irrelevant  to  the  issue  of  the  form  of  notes  in  controversy :  Iron 
Ml.  Bank  v.  Murdock,  62  Missouri,  70.  On  the  question  of  a  right  to  travel 
on  a  railroad  ticket  after  the  time  limited,  the  fact  that  he  has  used  other 
similar  tickets  after  the  time  limited  is  irrelevant :  Bill  v.  Syracuse,  frc.  R.  Co., 
63  New  York,  101.  So  of  abusive  language  by  a  passenger  to  a  conductor 
on  a  previous  day :  Baltimore  $  Ohio  R.  Co.  v.  Barger,  80  Maryland,  28 ;  26 
Lawyers'  Rep.  Annotated,  220. 

In  order  to  determine  whether  certain  facts  constitute  negligence,  evi- 
dence of  their  effect  in  other  similar  conditions  may  be  given.  As  the  effect 
on  horses  of  a  flag  hung  across  a  street :  Bemis  v.  Temple,  162  Massachusetts, 
342;  26  Lawyers'  Rep.  Annotated,  254;  and  to  this  effect,  Crocker  v.  Mo 
Gregor,  76  Maine,  282 ;  49  Am.  Rep.  611 ;  House  v.  Metcalf,  27  Connecticut, 
631;  Morse  v.  Richmonrl,  41  Vermont,  435;  98  Am.  Dec.  600;  Chicago  v. 
Powers,  42  Illinois,  169;  89  Am.  Dec.  418  ;  Shea  v.  Glen  dale  E.  F.  Co.,  162 
Massachusetts,  463. 

In  an  action  for  an  injury  by  an  electric  shock,  evidence  that  others  suf- 
fered in  the  same  way  at  the  same  time  is  competent :  Block  v.  Milwaukee  St. 
Ry.  Co.,  89  Wisconsin,  371;  27  Lawyers'  Rep.  Annotated,  365. 

On  the  question  of  contributory  negligence  on  the  part  of  a  servant,  evi- 
dence has  been  admitted  to  show  that  he  acted  as  others  similarly  situated 
were  in  the  habit  of  doing:  Whitsett  v.  Chicago,  See  Ry.  Co.,  67  Iowa,  150. 

On  the  question  of  contributory  negligence  in  circumstances  of  sudden 
peril,  the  conduct  of  others  on  the  same  occasion  may  be  shown :  Twomley  v. 
Cent.  Park,  frc.R.  Co.,  69  New  York,  158;  25  Am.  Rep.  162;  Mobile,  frc.  R.  Co. 
v.  Ashcrafl,  48  Alabama,  15.  So  also  when  there  is  no  peril,  a  passenger 
may  follow  the  conduct  of  other  passengers  in  making  his  exit  from  the 
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carrier's  coaches :  Missouri  P.  Ry.  Co.  v.  Long,  81  Texas,  253 ;  26  Am.  St. 
Rep.  811. 

In  an  action  for  false  representation  of  a  man's  solvency,  evidence  that  he 
was  reputed  solvent  in  the  community  is  competent:  Forbes  v.  Howe,  102 
Massachusetts,  427 ;  Slingerland  v.  Bennett,  6  Thompson  &  Cook  (New  York 
Sup.  Ct.),  446. 

In  an  action  against  A.  for  work  done  by  8.  at  the  order  of  C,  the  defense 
being  that  it  was  done  for  C.  as  contractor,  A.  may  show  that  he  had  con- 
tracted with  C.  that  he  should  do  it:  Regan  v.  Dickinson,  105  Massachusetts, 
112. 

On  the  question  of  insanity,  the  insanity  of  relatives  may  be  proved: 
State  v.  Hoyt,  47  Connecticut,  518 ;  36  Am.  Rep.  89 ;  Walsh  v.  People,  88 
New  York,  458. 

On  the  question  of  paternity,  the  child  may  be  shown  to  the  jury :  State 
v.  Smith,  54  Iowa,  104;  Gaunt  v.  State,  50  New  Jersey  Law,  490;  Finnegan  v. 
Dugan,  14  Allen,  197;  State  v.  Woodruff,  67  North  Carolina,  89;  GUmanton  v. 
Ham,  38  New  Hampshire,  108;  State  v.  Arnold,  13  Iredell  Law  (Nor.  Car.), 
184;  Crow  v.  Jordan,  49  Ohio  State,  655;  32  Northeastern  Reporter,  750. 
Contra:  State  v.  Danforth,  48  Iowa,  43;  30  Am.  Rep.  387;  Petrie  v.  Howe, 
4  Thompson  &  Cook  (New  York  Supr.  Ct.),  85 ;  People  v.  Carney,  29  Hun 
(New  York  Supr.  Ct.),  47;  Hanawalt  v.  State,  64  Wisconsin,  84 ;  54  Am.  Rep. 
588;  Reitz  v.  State,  33  Indiana,  187;  Overlook  v.  Hall,  81  Maine,  348;  Clark 
v.  Bradstreet,  80  Maine,  454;  6  Am.  St.  Rep.  221.  See  "Practical  Tests  in 
Evidence,"  4  Green  Bag,  558. 

To  determine  a  question  of  race  the  jury  may  look  at  the  person :  Jones 
v.  Jones,  45  Maryland,  151 ;  Garvin  v.  State,  52  Mississippi,  207 ;  Warlick  v. 
White,  86  North  Carolina,  139 ;  41  Am.  Rep.  453.  But  not  to  determine  hia 
age:  Ihinigerv.  State,  53  Indiana,  251. 

And  testimony  by  witnesses  of  resemblance  or  lack  of  resemblance  is 
incompetent:  Eddy  v.  Gray,  4  Allen  (Mass.),  435;  Jones  v.  Jones,  45  Mary- 
land, 144;  Keniston  v.  Rowe,  16  Maine,  38.  Contra:  Paulk  v.  State,  52 
Alabama,  427. 

On  the  question  of  damages  by  diminution  of  rental  value  caused  by  the 
erection  of  an  elevated  street  railway,  it  is  not  permissible  to  show  the  rental 
value  of  other  property  in  the  same  vicinity  before  and  after  the  construction 
of  the  railway :  Jamieson  v.  Elevated  Ry.  Co.,  147  New  York,  322 ;  Witmark  v. 
Elevated  Ry.  Co.,  76  ibid.  302. 

Evidence  of  other  similar  frauds  is  competent  if  they  were  committed  at 
or  about  the  same  time  as  that  in  question,  and  the  same  motive  may  reason- 
ably be  supposed  to  prompt  them  all :  Mc Canker  v.  Enright,  64  Vermont,  488 ; 
83  Am.  St.  Rep.  938 ;  Cary  v.  Hotailing,  1  Hill  (N.  Y.),  311 ;  37  Am.  Dec.  323 ; 
Eastman  v.  Premo,  49  Vermont,  355;  24  Am.  Rep.  142 ;  Perkins  v.  Prout,  47 
New  Hampshire,  387;  93  Am.  Dec.  449;  Hall  v.  Naylor,  18  New  York,  588; 
75  Am.  Dec.  269. 

As  to  proof  of  other  slanderous  words,  see  ante,  vol.  9,  p.  84. 

On  the  issue  whether  vines  died  from  lack  of  water,  which  it  was  defend- 
ant's duty  to  furnish,  evidence  that  vines  of  others  similarly  situated  died 
vol.  xi.  — 16 
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although  abundantly  watered,  is  competent:  Remy  v.  Olds,  California,  21 
Lawyers'  Rep.  Annotated,  645. 

On  the  question  whether  a  fire  was  of  incendiary  origin,  evidence  of  an 
attempt  on  the  same  night  to  set  fire  to  a  neighboring  building  is  relevant : 
Faucett  v.  Nichols,  64  New  York,  377. 

Values  may  be  proved  by  the  value  of  similar  property  in  similar  circum- 
stances :  Benham  v.  Dunbar,  103  Massachusetts,  365 ;  Isbell  v.  N.  Y.,  frc.  R. 
Co.,  27  Connecticut,  393;  71  Am.  Dec.  73;  Atchison,  jr.  R.  Co  v.  Harper,  19 
Kansas,  529 ;  Cross  v.  Wilkin*,  43  New  Hampshire,  332 ;  Melvin  v.  Bullard, 
35  Vermont,  268  (not  so  as  to  vessels :  Blanchard  v.  Steamboat  Co.,  59  New 
York,  292). 

In  actions  for  negligence,  evidence  of  personal  habit  has  sometimes  been 
admitted.  Thus  in  an  action  for  personal  injuries  evidence  that  plaintiff  was 
in  the  habit  of  getting  on  defendant's  train  and  riding  for  a  short  distance 
and  dropping  off  is  admissible  upon  the  issue  as  to  whether  he  boarded  the 
train  on  the  day  in  question  as  a  passenger  and  was  thrown  off  by  the  con- 
ductor, or  boarded  it  as  a  trespasser  and  jumped  off  upon  seeing  the  conductor : 
Preston  v.  Hannibal  St.  J.  R.  Co.,  132  Missouri,  111 ;  33  South  Western  Rep'r, 
783.  To  the  same  effect :  Anglo-American,  frc.  Co.  v.  Baier,  20  Illinois  Ap.  376 ; 
Parkinson  v.  Nashua  jr  L.  R.  Co.,  61  New  Hampshire,  416.  In  the  last  case 
the  court  concede  that  their  ruling  is  contrary  to  the  weight  of  authority  else- 
where. In  Thompson  v.  Railroad  Co.,  72  Mississippi,  715,  an  action  by  a  boy 
thirteen  years  old,  a  trespasser  on  a  freight  train,  for  injury  sustained  in 
jumping  from  it  while  moving  at  the  order  of  the  conductor,  evidence  was 
approved  to  show  that  he  and  his  companions  were  in  the  habit  of  boarding 
and  jumping  from  trains  so  moving,  to  the  knowledge  of  the  conductors.  In 
Berg  v.  Parsons,  90  Hun  (New  York  Supr.  Ct.),  267,  evidence  that  a  contractor 
was  habitually  careless  in  blasting  was  allowed. 

But  evidence  that  a  boy  made  a  practice  of  jumping  from  an  elevator  while 
in  motion  is  inadmissible  upon  the  question  whether  an  injury  received  while 
he  was  attempting  to  leave  the  car  was  due  to  his  attempt  to  jump  from  it 
while  in  motion,  or  to  the  fact  that  it  was  improperly  started  before  he  had 
time  to  get  out:  Baker  v.  Irish,  172  Penn.  State,  528.  To  the  same  effect: 
Brennan  v.  Friendship,  67  Wisconsin,  223 ;  Chase  v.  Maine  Cent.  R.  Co.,  77 
Maine,  62  ;  52  Am.  Rep.  744 :  "  the  best  authorities  clearly  sustain  the  doc- 
trine that  the  fact  of  a  person  having  once  or  many  times  in  his  life  done  a 
particular  act  in  a  particular  way  does  not  prove  that  he  has  done  the  same 
thing  in  the  same  way  upon  another  and  different  occasion ; "  citing  Morris  v. 
Ea*t  Haven,  41  Connecticut,  252 ;  Baldwin  v.  Railroad,  4  Gray  (Mass.),  333. 
The  last  case  holds  that  evidence  of  reputation  for  carelessness  is  incompe- 
tent, but  that  perhaps  evidence  of  actual  carelessness  in  the  management 
of  horses  would  be  competent,  citing  Adams  v.  Carlisle,  21  Pickering  (Mass.), 
146,  an  obiter  expression  by  Shaw,  C.  J.  But  in  the  Connecticut  case  above, 
evidence  was  explicitly  held  collateral  and  inadmissible  to  show  that  a  man 
had  driven  carefully  on  other  occasions ;  the  court  observing :  "  where  the 
question  is  how  in  a  particular  case  a  man  managed  a  restive  horse  in  the 
midst  of  danger  and  difficulties,  nothing  could  be  gained  by  ascertaining  how 
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he  had  driven  a  gentle  horse  upon  some  country  road,  where  no  danger  or 
difficulties  existed.  It  might  as  well  be  proved  that  a  party  was  negligent  on 
a  certain  occasion  by  showing  that  he  had  been  negligent  on  other  occasions, 
where  other  parties  had  been  injured."  The  Court  also  advert  to  the  fact  that 
such  evidence  might  raise  "  interminable  collateral  questions  "  as  to  the  ex- 
ercise of  due  care  on  such  other  occasions.  See  Atlanta  $  W.  P.  R.  Co.  v. 
Smithy  94  Georgia,  107. 

It  is  inadmissible  to  show  a  man's  habit  of  gambling  when  drunk :  Thomp- 
son v.  Bowie,  4  Wallace  (U.  S.  Sup.  Ct.),  463;  or  his  habit  of  lying:  Com- 
monwealth v.  Kennon,  130  Massachusetts,  39 ;  or  his  habit  of  taking  usury : 
Ross  v.  Ackerman,  46  New  York,  210 ;  Jackson  v.  Smith,  7  Cowen  (New  York), 
717 ;  or  his  habit  of  being  abusive  :  Baltimore  jr  O.  R.  Co.  v.  Barger,  80  Mary- 
land, 23 ;  26  Lawyers'  Rep.  Annotated,  220. 

In  order  to  show  notice  to  the  owner  of  the  vicious  propensity  of  an 
animal,  the  exhibition  of  it  on  former  occasions  and  complaints  thereof 
to  the  owner  may  be  proved :  Godeau  v.  Blood,  52  Vermont,  251 ;  36  Am. 
Rep.  751 ;  Green,  frc.  R.  Co.  v.  Bresmer,  97  Penn.  State,  103 ;  Muller  v.  Mc- 
Kesson, 73  New  York,  195 ;  29  Am.  Rep.  123 ;  Rider  v.  White,  65  New  York, 
54 ;  22  Am.  Rep.  600.  So  the  habit  of  a  horse  for  shying,  balking,  or  other 
viciousness  may  be  shown  by  instances  before  and  after  the  one  in  question : 
Maggi  v.  Cutis,  123  Massachusetts,  535;  Chamberlain  v.  Enfield,  43  New 
Hampshire,  356. 

Where  evidence  of  the  particular  negligence  of  employees  has  been  given, 
evidence  of  their  general  skill,  care,  and  competency  is  not  admissible  in 
rebuttal :  Hays  v.  Millar,  77  Penn.  State,  238 ;  18  Am.  Rep.  445. 

In  his  notes  to  Stephen's  Digest  of  Evidence,  Mr.  Chase  cites  the  following 
authorities  :  On  the  question  of  a  right  to  travel  on  a  railroad  ticket  after  the 
limited  time,  evidence  that  the  passenger  has  been  allowed  to  do  so  in  other 
instances  is  irrelevant :  Hill  v.  Syracuse,  Sfc.  R.  Co.,  63  New  York,  101.  On 
the  question  of  value  of  a  vessel,  evidence  of  value  of  other  vessels  with  which 
she  might  be  compared  is  irrelevant :  Blanchardv.  Steamboat  Co.,  59  New  York, 
292 ;  but  see  Carr  v.  Moore,  41  New  Hampshire,  131.  On  the  question  how 
much  hay  a  horse,  not  in  ordinary  condition,  ate  in  eight  weeks,  evidence  of 
how  much  an  ordinary  hor3e  ate  in  a  week  is  irrelevant:  Carlton  v.  Hescox, 
107  Massachusetts,  4 10.  On  the  question  of  the  safety  of  a  sidewalk,  evidence 
that  others  had  slipped  at  the  same  point  while  it  was  in  the  same  condition, 
is  admissible:  District  of  Columbia  v.  Armes,  107  United  States,  519  ;  Quinlan 
Y.Utica,  11  Hun  (N.  Y.  Sup.  Ct),  217  ;  74  New  York,  603 ;  Aurora  v.  Brown, 
12  Bradwell  (Illinois  Appellate  Ct.),  122;  Calkins  v.  Hartford,  33  Connecticut, 
57;  87  Am.  Dec.  194;  Kent  v.  Lincoln,  32  Vermont,  591;  contra:  Collins  v. 
Dorchester,  6  Cushing  (Mass.),  396;  Bauer  v.  Indianapolis,  99  Indiana,  56. 
On  the  question  whether  an  act  or  structure  which  frightened  a  horse  was  dan- 
gerous for  use  of  the  highway  with  horses,  evidence  of  the  fright  of  other 
horses  thereby  is  competent :  Crocker  v.  McGregor,  76  Maine,  282 ;  49  Am, 
Rep.  611 ;  Gordon  v.  Maine  Sf  B.  R.  Co.,  58  New  Hampshire,  396;  House  v. 
Met  calf,  27  Connecticut,  631.  On  the  question  whether  an  attachment  will 
work  successfully  on  a  certain  loom,  evidence  that  it  has  so  worked  on  an- 
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other  like  loom  is  competent :  Brierly  v.  Miles,  128  Massachusetts,  291.  On 
the  question  whether  a  fire  was  set  by  sparks  from  a  railway  engine,  evidence 
that  other  engines  of  like  construction  have  scattered  sparks  at  the  same 
locality  is  admissible.  Crist  v.  Erie  R.  Co.,  58  New  York,  638;  Grand  T.  R. 
Co.  v.  Richardson,  91  United  States,  454 ;  Pennsylvania  R.  Co.  v.  Stranahan,  79 
Penn.  State,  405;  Boyce  v.  Cheshire  R.  Co.,  43  New  Hampshire,  627;  Slosson 
v.  Railroad  Co.,  60  Iowa,  215;  Atchison,  Sfc.  R.  Co.  v.  Stanford,  12  Kansas, 
354;  15  Am.  Rep.  362;  Loringv.  Worcester,  Sfc.  R.  Co.,  131  Massachusetts, 
469.  On  the  question  whether  a  fire  was  of  incendiary  origin,  evidence  of  an 
incendiary  attempt  on  the  same  night  on  a  neighboring  building  was  allowed : 
Faucett  v.  Nichols,  64  New  York,  377 ;  Mead  v.  Husted,  52  Connecticut,  53 ; 
52  Am.  Rep.  554.  On  the  question  whether  a  vessel  in  tow  foundered  through 
intrinsic  defects  or  from  careless  management,  evidence  that  she  had  been 
frequently  safely  towed  with  as  heavy  a  load  at  as  high  speed  is  competent : 
Baird  v.  Daly,  68  New  York,  547. 

As  to  proof  of  previous  similar  accidents  there  is  a  difference  of  opinion. 
On  a  question  of  overloading  of  a  wagon,  evidence  that  on  other  occasions  the 
wagon  had  been  overloaded,  was  excluded :  Whitney  v.  Gross,  140  Massa- 
chusetts, 232.  So  where  the  question  was  of  negligence  of  a  foreman,  pre- 
vious negligent  acts  were  excluded :  Halt  v.  Nay,  144  Massachusetts,  186. 
Where  a  horse  had  taken  fright  at  a  box-car  on  the  highway,  evidence 
that  horses  had  previously  been  so  frightened  was  held  incompetent.  Cleve- 
land, frc.  R.  Co.  v.  Wynant,  114  Indiana,  525.  So  as  to  a  horse  injured  by 
the  defective  construction  of  a  railway  and  highway  crossing:  Hudson  v. 
Chicago,  frc.  R.  Co.,  59  Iowa,  581.  So  of  a  passenger  stepping  off  a  train : 
Smith  v.  Cent.  R.  B.  Co.,  Georgia  [to  appear].  So  of  a  man  falling  into  a 
turn-table  while  passing  on  a  street  in  a  dark  night:  Early  v.  Lake  Shore,  fcc. 
R.  Co.,  Michigan  [to  appear].  See  Hudson  v.  Chicago,  jrc.  R.  Co.,  59  Iowa,  581 ; 
44  Am.  Rep.  692 ;  Collins  v.  Inhabitants  of  Dorchester,  6  Cushing  (Mass.),  396; 
Parker  v.  Portland  Pub.  Co  ,  69  Maine,  173 ;  31  Am.  Rep.  262 ;  Bait,  Susq. 
R.  Co.  v.  Woodruff,  4  Maryland,  242 :  59  Am.  Dec.  72  (emission  of  sparks 
from  locomotive  engine) ;  Leans  v.  Eastern  Railroad,  60  New  Hampshire,  187. 
So  evidence  that  others  had  passed  safely  is  incompetent :  Branch  v.  Libhey,  78 
Maine,  321 ;  57  Am.  Rep.  810.  So  in  Temperance  Hall  Ass'n  v.  Giles,  33  New 
Jersey  Law,  260,  the  question  being  as  to  the  safety  of  an  area,  evidence  that 
10,000  people  had  passed  and  repassed  it  every  year  without  accident  was 
held  inadmissible.  In  Aldrich  v.  Inhabitants  of  Pelham,  1  Gray  (Mass.),  511, 
Shaw,  C.  J  ,  said :  "If  it  was  competent  for  defendant  to  prove  that  other 
persons,  with  carriages  and  vehicles  of  a  certain  width,  had  passed  there  with- 
out collision,  it  would  be  competent  for  the  plaintiff  to  rebut  it,  by  proving 
instances  in  which  other  persons,  driving  with  equal  care  and  with  carriages 
of  equal  width,  had  met  with  accidents  by  collision.  Each  of  these  circum- 
stances would  present  a  distinct  issue,  and  involve  the  consequences  con- 
templated in  Collins  v.  Dorchester,  6  Cush.  396,  and  be  directly  repugnant  to 
the  rule  adopted  and  sanctioned  in  that  case."  In  Louisville,  $*c.  R.  Co.  v. 
Berry,  88  Kentucky,  222 ;  21  Am.  St.  Rep.  329,  an  action  for  injury  to  a  boy 
thrown  under  a  train  at  a  platform,  evidence  that  he  was  in  the  habit  of 
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jumping  on  the  train  at  that  point  and  had  been  warned  against  doing  so, 
was  excluded.  To  similar  effect :  Southern  R.  Co.  v.  Kendrick,  40  Mississippi, 
374 ;  90  Am.  Dec.  332;  Bridger  v.  Asheville,  £c.  R.  Co.,  27  South  Carolina,  450 ; 
13  Am.  St.  Rep.  653 ;  Hodges  v.  Bearse,  129  Illinois,  87.  Evidence  that  other 
railroad  companies  maintained  bridges  similar  to  the  one  complained  of  was 
rejected  in  Louisville,  £c.  R.  Co.  v.  Wright,  115  Indiana,  378.  See  Engel  v. 
Smith,  82  Michigan,  1 ;  Bremner  v.  Inhabitants,  83  Maine,  415 ;  23  Am.  St. 
Rep.  782;  Mathews  v.  Cedar  Rapids,  80  Iowa,  459;  20  Am.  St.  Rep.  436; 
Phillips  v.  Town  of  Willow,  70  Wisconsin,  6 ;  5  Am.  St.  Rep.  114 ;  Cleveland, 
Sfc.  R.  Co.  v.  Wynant,  114  Indiana,  525 ;  5  Am.  St.  Rep.  644.  A  ferry  com- 
pany charged  with  loss  of  animals,  may  not  show  that  the  boat  had  been 
long  and  safely  used :  Lewis  v.  Smith,  107  Massachusetts,  334.  Evidence  that 
for  a  few  days  after  an  accident  on  a  railroad  trestle,  trains  were  run  quite 
slowly,  and  afterwards  resumed  the  former  dangerous  speed,  is  not  compe- 
tent: Anderson  v.  Chicago,  jr<?.  R.  Co.,  87  Wisconsin,  195;  23  Lawyers'  Rep. 
Annotated,  203. 

In  other  cases  such  evidence  has  been  held  competent  to  characterize  an 
act  or  circumstances,  and  on  the  point  of  knowledge  in  or  notice  to  persons 
charged  with  duties  concerning  premises  or  appliances,  or  keeping  competent 
servants :  Pennsylvania  Railroad  Co.  v.  Books,  57  Penn.  State,  339 ;  98  Am. 
Dec.  229 ;  Darling  v.  Westmoreland,  52  New  Hampshire,  401 ;  13  Am.  Rep.  55; 
Kent  v.  Lincoln,  32  Vermont,  591 ;  Quinlan  v.  Utica,  74  New  York,  603 ; 
House  v.  Metcalf,  27  Connecticut,  632;  Chicago  v.  Powers,  42  Illinois,  169;  89 
Am.  Dec.  418;  District  of  Columbia  v.  Armes,  107  United  States,  519;  City  of 
Delphi  v.  Lowery,  74  Indiana,  520  ;  39  Am.  Rep.  98;  Mobile,  frc.  R.  Co.  v. 
Ashcraft,  48  Alabama,  15;  Augusta  v.  Hafers,  61  Georgia,  48;  34  Am.  Rep. 
95;  Osborne  v.  Bell,  62  Michigan,  218;  Wooley  v.  Grand  St.,  $c.  R.  Co.,  83 
New  York,  121 ;  Morse  v.  Minneapolis,  frc.  R.  Co.,  30  Minnesota,  465;  Sheldon 
v.  Hudson  R.  R.  Co.,  14  New  York,  218;  67  Am.  Dec.  155  (three  judges  dis- 
senting); Henry  v.  So.  P.  R.  Co.,  50  California,  176;  Hoyt  v.  Jeffers,  30 
Michigan,  181;  GUman  v.  Eastern  R.  Co.,  10  Allen  (Mass.),  233;  87  Am. 
Dec.  635;  Longabaugh  v.  Virg.,  &c.  R.  Co.,  9  Nevada,  271;  Grand  T.  R.  Co. 
v.  Richardson,  91  United  States,  454 ;  Crocker  v.  McGregor,  76  Maine,  282 ; 
49  Am.  Rep.  611  (escape  of  steam  on  highway,  frightening  horse).  In 
Whitney  v.  Inhab.  of  Leominster,  136  Massachusetts,  25,  an  action  for  injury 
by  a  defect  in  a  highway,  the  defence  was  that  plaintiff  was  driving  too  fast, 
and  defendant  was  allowed  to  prove  that  the  horse  had  trotted  a  mile  in  three 
minutes.  In  Kennon  v.  Gilmer,  5  Montana,  257 ;  51  Am.  Rep.  45,  an  action 
for  injury  by  a  vicious  horse,  evidence  of  his  viciousness  before  and  after  was 
allowed.  So  as  to  emission  of  sparks  from  engine :  Campbell  v.  Missouri  P. 
R.  Co.,  121  Missouri,  340  ;  25  Lawyers'  Rep.  Annotated,  175.  In  an  action  by 
a  servant  against  his  master  for  injury  by  a  fellow-servant,  the  reputation  of 
the  latter  for  intemperance  may  be  shown :  Norfolk,  Sfc.  R.  Co.  v.  Hoover,  79 
Maryland,  253 ;  47  Am.  St.  Rep.  392.  In  Brewing  Co.  v.  Bauer,  50  Ohio 
State,  560;  40  Am.  St.  Rep.  686,  an  action  for  injury  to  a  servant  by  an 
unsafe  appliance,  evidence  that  it  had  previously  behaved  in  the  same  manner 
was  allowed,  the  Court  observing:  "The  reasoning  in  the  Massachusetts 
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cases  cited  above,  and  relied  on  by  the  plaintiff  in  error,  has  generally  been 
regarded  as  unsound,  and  for  this  reason  the  decisions  have  not  generally 
been  followed  by  the  Courts  of  other  States.,,  "  A  fact  that  illustrates  as  by 
an  experiment  the  condition  of  the  subject  matter  of  the  issue  in  controversy, 
is  not  collateral  to  the  issue,  but  is  direct  evidence  bearing  upon  it : "  Waller 
v.  Westfeld,  39  Vermont,  251.  In  Simmons  v.  New  Bedford,  frc.  Co.,  97  Massa- 
chusetts, 361 ;  93  Am.  Dec.  99,  an  action  by  a  steamboat  passenger  for  an 
injury  by  the  falling  upon  him  of  a  small  boat  suspended  above  deck, 
caused  by  the  weight  of  passengers  sitting  in  it,  evidence  was  allowed  to 
show  that  passengers  had  been  frequently  in  the  habit  of  sitting  in  it.  So 
in  an  action  for  injury  to  goods  by  the  fall  of  a  warehouse,  evidence  was 
admitted  to  show  the  fall  of  other  storehouses  built  by  defendant  in  the  same 
row:  Carson  v.  Godley,  26  Penn.  State,  111;  67  Am.  Dec.  404.  So  on  a 
question  of  the  safety  of  a  sidewalk,  evidence  of  former  similar  accidents  was 
allowed:  City  of  Augusta  v.  Hafers,  61  Georgia,  48;  34  Am.  Rep.  95. 

In  an  action  for  an  injury  through  a  defective  highway,  evidence  of  the 
condition  of  the  highway  at  and  about  the  point  in  question,  before  or  after 
the  accident,  within  such  a  time  as  renders  it  probable  that  no  change  has 
taken  place,  is  admissible :  Woodcock  v.  Worcester,  138  Massachusetts,  268 ; 
Bailey  v.  Trumbull,  31  Connecticut,  581 ;  Walker  v.  Westfteldt  39  Vermont, 
246 ;  Sherman  v.  Kortright,  52  Barbour  (N.  Y.  Sup.  Ct.),  267. 

On  the  question  whether  a  fire  was  caused  by  sparks  from  defendant's 
engines,  evidence  that  other  fires,  before  and  after,  at  other  points  on  the  same 
road,  had  been  caused  by  its  engines,  is  admissible :  Campbell  v.  Missouri  P. 
R.  Co.  121  Missouri,  340;  25  Lawyers'  Rep.  Annotated,  175 ;  Sheldon  v.  Hudson 
R.  R.  Co.,  14  New  York,  218;  67  Am.  Dec.  155;  Grand  Trunk  R.  of  Canada 
v.  Richardson,  91  United  States,  470. 

Evidence  of  occurrences  on  the  same  day,  but  some  hours  before  a  fatal 
affray,  is  admissible  on  a  prosecution  for  murder,  on  the  question  of  self- 
defence,  where  they  were  a  part  of  the  same  occurrences  that  terminated  in 
the  killing:  People  v.  Ilecker,  109  California,  451;  30  Lawyers'  Rep.  Anno- 
tated, 403. 

As  to  the  admissibility  of  evidence  of  subsequent  repairs  or  precautions 
there  is  a  similar  but  not  so  serious  a  conflict.  That  such  evidence  is  incom- 
petent: Nalley  v.  Hartford  Carpet  Co.,  51  Connecticut,  524;  50  Am.  Rep.  47; 
Dougan  v.  Transp.  Co.,  56  New  York,  1 ;  Baird  v.  Daly,  G8  ibid.  551 ;  Hudson 
v.  Railroad  Co.,  59  Iowa,  581 ;  44  Am.  Rep.  692;  Morse  v.  Railroad  Co.,  30 
Minnesota,  465  (overruling  former  decisions) ;  Terre  Haute,  frc.  R.  Co.  v. 
Clem,  123  Indiana,  15;  18  Am.  St.  Rep.  303;  Ely  v.  St.  Louis,  fee.  R.  Co., 
77  Missouri,  34;  Woodbury  v.  City  of  Owosso,  64  Michigan,  239;  Gulf,  &c.  R. 
Co  v.  McGowan,  73  Texas,  355;  Colorado  Electric  L.  Co.  v.  Lubbers,  11  Colo- 
rado, 505;  7  Am.  St.  Rep.  255;  Lang  v.  Sanger,  76  Wisconsin,  71 ;  Hodges  v. 
Percival,  132  Illinois,  53;  Aldrich  v.  Concord  fr  M.  R.  Co.,  New  Hampshire 
[to  appear]  ;  (overruling  Martin  v.  TWA?,  59  ibid.  31). 

That  such  evidence  is  admissible :  West  Chester,  fyc.  R.  Co.  v.  McElwee.Q7 
Penn.  State,  311 ;  Lederman  v.  Penn.  R.  Co.,  105  ibid.  118;  St.  Louis,  &c  Ry. 
Co.  v.  Weaver,  35  Kansas,  412;  57  Am.  Rep.  170;  Readman  v.  Conway,  126 
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Massachusetts,  374;  Kansas  P.  Ry.  Co.  v.  Miller,  2  Colorado,  444.  But  the 
subsequent  employment  of  a  night  watchman  is  irrelevant :  Derk  v.  Northern 
C.  R.  Co.,  164  Penn.  State,  243. 

Evidence  of  a  failure  to  correct  the  defect  subsequently  is  admitted  to 
show  negligence:  Grahlman  v.  Chicago,  £c.  R.  Co.,  78  Iowa,  564;  5  Lawyers' 
Rep.  Annotated,  813. 

As  to  evidence  of  other  similar  crimes,  see  Criminal  Law,  ante,  vol.  8, 
p.  86. 

As  to  evidence  of  other  false  entries,  see  Funk  v.  Ely,  45  Penn.  State,  444 ; 
Rankin  v.  Black  well,  2  Johnson  Cases  (Xew  York),  198.  As  to  similar  frauds 
shortly  before :  Slate  v.  Habib,  18  Rhode  Island,  558. 

Evidence  that  defendant  was  a  gambler  is  irrelevant  on  a  trial  for  larceny. 
Martin  v.  State,  104  Alabama,  71. 

Where  there  was  a  general  agreement  to  rob,  and  to  shoot  if  resisted, 
attempts  to  rob  others  within  a  few  hours  of  the  killing  charged  may  be 
proved.    State  v.  Lee,  91  Iowa,  499. 

Evidence  of  former  burglaries  by  the  prisoner  on  the  same  premises  is 
competent  on  an  indictment  for  burglary,  especially  in  connection  with  his 
declaration  that  he  did  not  intend  to  work,  and  if  he  did  not  make  his  sup- 
port out  of  the  prosecuting  witness,  he  would  make  it  out  of  some  one  else ; 
State  v.  Weldon,  39  South  Carolina,  318;  24  Lawyers'  Rep.  Annotated,  126. 

On  a  trial  for  murder  it  is  improper  to  show  that  on  an  occasion  three 
months  earlier  the  defendant  had  drawn  a  pistol  and  interposed  in  a  quarrel 
between  two  women.   People  v.  Larubia,  140  New  York,  87. 

The  test  of  relevancy  is  the  tendency  to  prove  the  issue :  Schuchardt  v. 
Aliens,  1  Wallace  (U.  S.  Sup.  Ct.),  359 ;  Tarns  v.  Bullitt,  35  Penn.  State,  308; 
Comstock  v.  Smith,  20  Michigan,  338 ;  Belden  v.  Lamb,  17  Connecticut,  441 ; 
Tucker  v.  Peaslee,  36  New  Hampshire,  167;  WUloughby  v.  Dewey,  54  Illinois, 
266;  Sanders  v.  Stokes,  30  Alabama,  432. 


Section  III.  —  Sj?3cial  Circumstances  making  Evidence 

Admissible. 

No.  13.  — WRIGHT  v.  DOE  d.  TATHAM. 
(ex.  ch.  1834.) 

RULE. 

The  evidence  given  upon  a  former  occasion  by  a  witness, 
since  deceased,  in  an  action  between  the  same  parties  or 
substantially  the  same  parties,  so  that  the  party  objecting 
had  the  opportunity  of  cross-examination,  may  be  produced 
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in  evidence  in  the  subsequent  action  for  the  same  purpose, 
and  to  the  same  extent  as  if  the  witness  himself  had  been 
alive  and  sworn  and  had  given  the  same  evidence. 

Wright  v.  Doe  d.  Tatham. 

1  Adolphus  &  Ellis,  3-23. 

Evidence  informer  action,  gicen  by  witness  since  deceased. 

[3]  A  bill  was  filed  in  Chancery  against  several  defendants,  whereupon  an 
issue  of  devisavit  vel  non  was  ordered,  in  which  the  defendants  in  Chancery 
were  plaintiffs,  and  the  plaintiff  in  Chancery  defendant,  respecting  a  will  of  M., 
mentioued  in  the  proceedings,  devising  real  property.  The  issue  was  found  in 
the  affirmative,  and  the  bill  dismissed.  At  the  trial  of  the  issue,  one  of  the 
three  attesting  witnesses  to  the  will  swore  to  its  execution.  The  plaintiff  in 
Chancery  afterwards  brought  ejectment  on  his  own  demise,  as  heir  at  law  of  M., 
against  one  of  the  defendants,  who  claimed,  as  devisee  of  M.,  for  the  premises 
which  had  been  the  subject  of  the  issue.  After  the  action  of  ejectment  was 
commenced,  judgment  was  entered  up  on  the  issue  from  Chancery,  in  the  Court 
of  law  in  which  it  had  been  tried.  An  order  of  Court  was  made  in  the  action  of 
ejectmeut,  that  the  short-hand  writer's  and  Judge's  notes  of  the  evidence  of  such 
witnesses  on  the  trial  of  the  issue,  as  should  be  dead  before  the  trial  of  the  eject- 
ment, should  be  read  at  the  latter  trial. 

On  the  trial  of  the  ejectment,  the  defendant  gave  evidence  of  these  several 
proceedings,  and  proved  the  former  testimony  of  the  above-mentioned  witness, 
who  was  dead,  from  the  short-hand  writer's  notes ;  and  he  produced  a  will, 
which  was  identified  with  that  proved  on  the  trial  of  the  issue  out  of  Chaucery. 
Held,  that  this  was  sufficient  proof  of  the  execution  of  the  will,  though  another 
attesting  witness  was  present  at  the  trial  of  the  ejectment;  but  that  without 
proof  of  the  evidence  of  the  deceased  witness,  such  proceedings  would  not  have 
been  proof  of  the  execution. 

The  defendant  in  error  declared  in  ejectment  against  the 
plaintiff  in  error  in  the  Court  of  King's  Bench.  At  the  trial 
before  Gurney,  B.,  at  the  Lancaster  Spring  Assizes,  1833,  the 
jury  found  a  verdict  for  the  plaintiff  below,  and  the  counsel  for 
the  defendant  below  tendered  a  bill  of  exceptions. 

By  the  bill  of  exceptions  it  appeared,  that  the  plaintiff  below 
claimed  as  heir  at  law  of  John  Marsden  deceased,  who  was 
admitted  to  have  died  seised,  leaving  the  plaintiff  below 
[*  4]  his  heir  at  law ;  but  Wright  claimed  *  under  a  will  of 
Marsden.  It  appeared  further,  that  the  counsel  for  the 
defendant  below  were  allowed  to  state  and  prove  their  case 
first 
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The  first  exception  stated,  that  at  the  trial  it  became  a  matter 
in  issue  between  the  parties,  whether  or  not  Marsden  had  been, 
from  his  attaining  to  competent  age,  and  down  to  the  time  of 
executing  the  will,  a  person  of  sane  mind  and  memory,  and 
capable  of  making  a  will.  Shortly  after  Marsden's  death,  there 
were  found  among  his  papers  several  letters  appearing  to  be 
addressed  to  him  by  different  individuals,  and  one  of  them  pur- 
porting to  be  an  answer  to  a  letter  received  by  the  writer  from 
Marsden.  The  hand-writing  of  these  letters  was  proved ;  and  it 
was  proved  that  all  the  writers,  except  one,  were  dead,  and  had 
been  in  habits  of  acquaintance,  more  or  less  intimate,  with 
Marsden.  These  letters  being  offered  at  the  trial  to  prove  the 
affirmative  of  the  above  issue,  and  being  objected  to  as  inadmis- 
sible, "  the  said  Baron  stated  his  opinion  to  be  that  the  said  letters 
respectively,  and  each  of  them,  were  and  was  not  by  law  admissible 
as  evidence,  and  refused  to  admit  the  same  respectively  as  such. 
Whereupon  the  counsel  for  the  said  defendant  made  his  several 
and  respective  exceptions  to  the  said  opinions  of  the  said  Baron." 

The  second  exception  stated,  that  at  the  trial  it  further  became 
a  matter  in  issue  between  the  parties,  whether  or  not  Marsden 
devised  the  premises  mentioned  in  the  declaration,  so  as  to  bar 
the  title  of  the  lessor  of  the  plaintiff  below.  The  counsel  for  the 
defendant  below  proved  that  the  lessor  of  the  plaintiff  had  filed  a 
bill  in  Chancery  against  the  defendant  below  and  three  other 
persons,  in  respect  of  the  said  premises,  praying  that  a  will 
therein  mentioned,  relating  to  the  same  premises,  *  purport-  [*  5] 
ing  to  be  a  will  of  John  Marsden,  might  be  set  aside.  It 
was  proved,  that  the  defendants  in  Chancery  having,  in  their 
answer,  set  forth  the  last-mentioned  will,  the  Master  of  the  Rolls 
thereupon  ordered  an  issue  of  devisavit  vel  non,  in  which  the 
defendants  in  Chancery  (including  the  defendant  below)  should 
be  plaintiffs,  and  the  plaintiff  in  Chancery  (the  lessor  of  the  plain- 
tiff below)  should  be  defendant.  The  counsel  for  the  defendant 
below  produced  the  nisi  prius  record  in  the  Court  of  King's  Bench, 
of  the  trial  of  the  issue,  with  the  postea  indorsed,  whereby  it 
appeared  that  the  jury  found  that  Marsden  did  devise,  &o,  in  the 
words  of  the  issue.  The  counsel  for  the  defendant  below  further 
proved,  that  the  will  which  had  been  in  question  on  the  trial  of 
the  issue  was  a  will  which  he  then  tendered  in  evidence,  and  that 
one  Giles  Bleasdale,  a  subscribing  witness  to  it,  had  sworn  to  the 
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execution  of  it  at  the  trial  of  the  issue,  and  had  since  died.  It 
appeared,  on  cross-examination  of  one  of  the  witnesses  produced 
by  the  defendant  below,  that  Proctor,  another  subscribing  witness 
to  the  will,  was  still  alive,  and  was  then  present  in  Court  under 
a  subpoena,  as  a  witness  on  behalf  of  the  defendant  below.  The 
counsel  for  the  defendant  below  further  proved,  that  the  Master 
of  the  Rolls  by  a  decree,  reciting,  among  other  things,  the  trial 
of  the  issue,  dismissed  the  bill  in  Chancery ;  and  they  also  pro- 
duced an  examined  copy  of  a  judgment  entered  up  in  that  issue 
in  the  Court  of  King's  Bench,  signed  after  the  commence- 
[*  6]  ment  of  this  action  of  ejectment.  They  then  proved  *  a  rule 
of  the  Court  of  King's  Bench,  made  in  the  present  cause, 
ordering  that  the  Judge's  notes,  and  the  short-hand  writer's  notes, 
of  the  evidence,  given  at  the  trial  of  the  issue,  of  witnesses  who 
should  since  be  dekd,  should  be  read  at  the  trial  of  this  ejectment. 
Bleasdale's  evidence  at  the  trial  of  the  ejectment,  was  accordingly 
read  from  the  notes  of  the  short-hand  writer.  The  counsel  for  the 
defendant  below  then  tendered  the  will  in  evidence ;  but  it  was 
objected  that  this  could  not  be  read  until  the  execution  had  been 
proved  by  the  attesting  witness  then  present  in  Court.  "  And  the 
said  Baron  thereupon  stated  his  opinion  to  be,  that  the  said  will 
could  not  be  read  in  evidence,  and  refused  to  admit  the  same, 
unless  the  said  living  attesting  witness  was  called  by  the  said 
defendant  to  prove  the  execution  thereof.  Whereupon  the  counsel 
for  the  said  defendant  made  his  exceptions  to  the  said  opinion  of 
the  said  Baron,  that  the  said  will  could  not  be  read  in  evidence, 
unless  the  surviving  witness  was  called." 

The  third  exception  was  as  follows :  — "  And  thereupon  the 
said  Baron  stated  his  opinion  to  be,  that  the  evidence,  so  as  afore- 
said given  by  the  said  defendant,  did  not  sustain  the  affirmative 
of  the  said  matter  in  controversy  and  at  issue  as  last  aforesaid,  as 
to  the  said  will  as  aforesaid,  and  directed  the  said  jury  to  find  a 
verdict  for  the  plain  tiff-  Whereupon  the  said  counsel  for  the 
said  defendant  made  his  exception  thereto." 

The  exceptions  concluded  with  the  prayer  of  the  counsel 
[*7]  for  the  defendant  below,  "that  the  said  Baron  *  would  set 
hi3  hand  and  seal  to  this  bill  of  exceptions,  containing  the 
several  matters  as  aforesaid,  according  to  the  form,"  &c. 

The  jury  found  for  the  plaintiff.  Judgment  having  been  entered 
in  the  Court  below  for  the  plaintiff,  the  defendant  brought  his 
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writ  of  error.  The  assignment  of  errors  specified  the  three  points 
raised  respectively  by  the  three  exceptions  as  above  mentioned. 

The  case  was  argued  in  Hilary  term  1834  (January  18),  before 
Tindal  C.  J.,  Park  J.,  Gaselke  J.,  Bosanquet  J.,  Bayley  B., 
Vaughan  B.,  and  Gurney  B. 

F.  Pollock  for  the  plaintiff  in  error.  As  to  the  first  exception, 
the  letters  are  evidence  as  written  declarations  made  to  the 
testator,  showing  how  he  was  treated  by  the  persons  who  cor- 
responded with  him.  They  are  admissible,  just  as  evidence  of  a 
conversation  held  with  him  would  be.  [Bayley  B.  Could  you 
make  part  of  that  conversation  evidence,  without  including  the 
answer  of  the  party  with  whom  it  was  held  ?]  If  such  party  were 
shown  to  have  made  no  answer,  that  would  be  matter  of  remark  ; 
but  it  would  be  no  more.  Suppose  the  letters  contained  dis- 
cussions, involving  difficult  questions  in  science  or  in  art,  and  were 
addressed  to  Marsden  by  persons  eminent  in  those  departments : 
the  fact  of  their  being  so  addressed  would  be,  by  itself,  evidence 
directly  affecting  the  matter  in  controversy.  There  can  be 
no  doubt  that  letters  of  a  different  import,  *  found  as  these  [*  8] 
were,  would  have  been  evidence  to  prove  the  non-sanity  of 
Marsden.  In  a  case  of  Butlin  v.  Barry,  heard  on  the  16  th  of 
January  in  this  year  in  one  of  the  Ecclesiastical  Courts,  a  memo- 
rial written  by  an  illiterate  person  for  the  deceased,  and  adopted 
by  him,  and  remaining  amongst  his  papers  after  his  decease,  was 
allowed  as  evidence  to  show  his  incapacity.  In  Wheeler  and 
Bats/ord  v.  Alderson,  3  Hag.  Ecc.  Hep.  609,  a  question  arose 
as  to  the  capacity  of  a  person  who  died  in  1830,  a  widow,  leaving 
a  will  dated  in  1822.  Sir  John  Nicholl,  in  his  judgment,  which 
was  in  favour  of  the  will,  referred  to  a  letter  written  by  the  de- 
ceased person's  husband  in  1802,  as  bearing  every  mark  of  being 
addressed  to  a  wife  who  conducted  herself  with  propriety,  and 
treated  this  letter  as  evidence  confirming  other  proofs  of  the 
deceased's  capacity.  The  same  point  arose  in  Waters  v.  Howlett,  3 
Hag.  Ecc.  Bep.  790.  The  printed  report  of  that  case  refers  entirely 
to  another  point :  but  the  manuscript  notes  of  the  reporter  contain 
the  following  statement.  A  letter  written  by  a  brother  of  the  half 
blood  to  the  deceased,  from  France,  was  offered  in  evidence  to  show 
the  way  in  which  the  deceased  was  treated  by  his  friends  and 
relations,  and  that  the  writer  did  not  consider  the  deceased  insane 
or  incompetent.    There  was  no  reply,  nor  did  the  letter  refer  to 


252 


EVIDENCE. 


No.  13.—  Wright  v.  Doe  d.  Tatham,  1  Ad.  &  E.  8-10. 

any  communication  received  from  the  deceased,  but  it  was  a  letter 
of  condolence  on  the  death  of  his  wife,  and  requesting  a  reconcilia- 
tion between  him  and  the  writer.  This  evidence  was  objected  to, 
but  admitted  after  argument. 

As  to  the  second  exception.  The  bill  of  exceptions  identifies 
the  property  now  in  question  with  that  which  was  the  subject  of 
the  proceedings  in  Chancery :  the  first  question  then  is,  whether  a 
verdict  on  a  specific  issue  between  the  same  parties,  coupled 
[*  9]  with  the  *  adoption  of  such  verdict  by  the  Master  of  the 
Rolls  as  the  foundation  of  his  decree,  be  not  at  least  prima 
facie  evidence  of  the  truth  of  the  fact  found,  as  between  the  same 
parties  contesting  the  same  fact,  so  as  to  make  farther  evidence 
unnecessary.  For  the  lessor  of  the  plaintiff  in  ejectment,  and  the 
tenant  in  possession,  are  the  substantial  parties  to  an  action 
of  ejectment :  Aslin  v.  Parkin,  2  Burr.  665.  It  is  true,  that  the 
defendant  in  this  action  of  ejectment  was  joined  with  others  in  the 
former  proceedings ;  but  that  does  not  destroy  the  admissibility 
of  the  records  as  evidence,  whatever  might  have  been  its  effect, 
if  it  had  been  sought  to  use  them  by  way  of  estoppel :  Kinnersley 
v.  Orpe,  2  Doug.  517.  There  a  record  was  held  admissible  as 
evidence  in  an  action  by  the  same  plaintiff  against  another 
defendant,  on  the  ground  that  the  defendants,  in  the  two  causes, 
claimed  to  act  under  the  same  authority,  the  sufficiency  of  the 
authority  being  the  question  in  dispute.  A  similar  principle  pre- 
vailed in  Strutt  v.  Bovingdon  and  Others,  5  Esp.  56  (8  R  R.  834), 
where  Lord  Ellenborough  said  that,  although  the  record  produced 
was  not  an  estoppel,  he  should  think  himself  bound  to  tell  the 
jury  to  consider  it  as  conclusive  of  the  rights  of  the  parties.  In 
Hitchin  v.  Campbell,  2  W.  BL  779,  827  (see  1  Stark.  Ev.  219; 
Com.  Dig.  Evidence,  A.  5),  the  former  record  was  admitted,  though 
the  form  of  action  was  different.  Then,  if  the  former  records  be 
admissible  evidence,  they  constitute  at  least  primdi  facie  evidence 
of  the  fact  found  by  the  verdict :  Bac.  Abr.  Evidence,  F.  Vol.  iii. 
p.  255.  In  Outram  v.  Moreioood,  3  East,  346  (7  R.  R.  473),  the 
question  arose  upon  the  record  being  replied  as  an  estoppel, 
and  the  replication  was  held  good.  If  not  pleaded, 
[*  10]  it  cannot  be  less  than  *  primdi  facie  evidence :  Vooght  v. 

Winch,  2  B.  &  Aid.  662  (21  R.  R.  446),  Hancock  v.  Welsh 
and  Another,  1  Stark.  347.  With  respect  to  any  objection  arising 
from  the  proceedings  having  originated  in  equity,  Whately  v. 
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Menheim  and  Levy,  2  Esp.  608,  shows  that  they  are  not  on  that 
account  inadmissible.  The  decree  of  the  Court  of  Chancery  takes 
the  place  of  a  judgment  at  law.  Montgomerie  v.  Clarke,  Bui.  N.  P. 
234.  If  it  be  said  that  there  is  a  technical  and  absolute  rule  that  a 
will  of  lands  must  be  produced,  attested  according  to  the  requisites 
of  the  statute,  the  answer  is,  that  the  rule  does  not  go  that  length. 
[Baylby  B.  The  attesting  witness  must  have  been  called  on 
the  former  occasion.]  At  any  rate,  some  satisfactory  proof  must 
have  been  given.  In  Burnett  v.  Lynch,  5  B.  &  C.  589,  the 
testimony  of  the  subscribing  witness  to  a  lease  was  dispensed 
with.  [Bayley  B.  It  had  been  thought  that,  where  a  party 
producing  a  deed  upon  notice  took  an  interest  under  it,  the 
opposite  party  might,  in  all  cases,  treat  it  as  proved  to  be  executed. 
That  rule  was  considered  a  hard  one,  and  has  been  qualified  since. 
The  language  of  the  Chief  Justice  in  Burnett  v.  Lynch  shows 
that  that  case  was  an  exception  from  the  general  rule.]  In 
Scott  v.  Waithman,  3  Stark.  168,  the  testimony  of  the  subscribing 
witness  to  a  bond  was  dispensed  with  in  an  action  against  the 
sheriff  on  that  bond,  the  defendant  having  produced  it.  So  the 
acknowledgment  of  the  bargainee  was  held  to  be  proof  of  a 
bargain  and  sale  which  was  enrolled,  without  proof  of  the  seal- 
ing and  delivery,  Smartle  d.  Newport  v.  Williams,  1  Salk. 
280.  No  admission  by  a  *  party,  though  made  on  record,  [*  11] 
can  be  stronger  evidence  than  the  verdict  of  a  jury  adopted 
by  the  Court  which  has  directed  the  issue.  Therefore,  it  was  not 
necessary  to  produce  the  will  at  all ;  but,  if  it  was  necessary,  then 
it  was  sufficient  to  produce,  as  has  been  done,  the  previous 
records,  and  to  identify  the  will  which  actually  was  produced  as 
the  subject-matter  of  those  records :  and  the  bill  of  exception  shows 
that  this  identification  has  been  made.  The  second  question 
raised  upon  the  second  exception  is,  whether,  if  it  be  necessary 
that  the  subscribing  witness  should  be  called,  that  rule  has  not 
been  complied  with  by  the  evidence  given,  under  the  order  of 
Court,  of  Bleasdale's  testimony  on  the  former  occasion.  In  Rex 
v.  Jolliffe,  4  T.  R.  290  (2  R.  R.  383),  Lord  Kenyon  said,  that 
evidence  which  a  witness  gave  on  a  former  trial  might  be  used  on  a 
subsequent  one,  if  he  had  died  in  the  interim.  The  same  point  was 
ruled  in  Strutt  v.  Bovingdon  and  Others,  5  Esp.  56  (8  R.  R.  834) ; 
Mayor  of  Doncaster  v.  Day,  3  Taunt.  262,  (12  R.  R.  650) ;  Pt/Jce  v. 
Crouch,  1  Ld.  Raym.  730  (5th  resolution).    Nor  is  it  material 
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that  another  witness  to  the  will  was  alive ;  for,  in  the  cases  cited, 
the  evidence  would  not  have  been  rejected  upon  proof  that  other 
witnesses  were  alive,  capable  of  proving  the  fact  in  question. 

Sir  James  Scarlett  for  the  defendant  in  error.  As  to  the  first 
exception,  the  question  respecting  the  admissibility  of  the  letters 
is  rendered  immaterial  by  the  second  exception.  But  the  rejection 
of  the  letters  was  correct.  Evidence  was  admitted  to  show  their 
character;  and  then  the  question  arose,  whether  their  contents 
could  be  read.  Now  the  contents  could  be  produced  only  as,  first, 
a  statement  of  facts,  or  secondly,  a  statement  of  the 
[*12]  *  opinions  of  the  writers:  in  neither  character  were  they 
admissible.  To  receive  the  opinion  of  a  deceased  person, 
as  to  the  sanity  of  another,  would  be  to  admit  evidence  without  an 
oath.  The  argument  on  the  other  side  proceeds  upon  an  assump- 
tion that  the  criterion  of  the  admissibility  of  such  evidence  is  the 
effect  which  it  would  produce  if  received ;  whereas  objectionable 
evidence  is  rejected,  precisely  because  it  is  capable  of  producing 
an  effect,  if  received :  the  question  is,  whether  the  law  will  allow 
the  effect  to  be  produced  by  such  evidence.  If  a  jury  might  be 
told  that  many  living  men  of  science  had  expressed  an  opinion  in 
favour  of  Marsden's  sanity,  it  would  probably  produce  an  effect  on 
them ;  but  it  would  not  be  receivable  evidence.  The  evidence  in 
Butlin  v.  Barry  (see  p.  251,  ante)  was  admissible  on  the  ground 
that  the  adoption  of  the  memorial  was  an  act  of  the  deceased  per- 
son. The  report  of  Wheeler  and  Batsford  v.  Alderson,  3  Hag. 
Ecc.  Rep.  609,  does  not  show  in  what  way  the  letter  there  re- 
ferred to  was  found.  As  to  the  case  of  Waters  v.  Howlctt,  3  Hag. 
Ecc.  Rep.  790,  it  is  a  decision  contrary  to  the  principles  of  the 
Common  Law  Courts,  and  probably  depended  upon  some  rule 
connected  with  the  peculiar  process  of  the  Ecclesiastical  Courts 
respecting  evidence. 

As  to  the  second  exception,  and  the  first  question  raised  by  it ; 
the  general  rule  is,  that  when  an  attesting  witness  to  a  document 
is  alive  he  must  be  called.  The  statute  of  frauds  having  pre- 
scribed peculiar  solemnities  for  the  devising  of  lands,  the  Court 
will  be  less  willing  to  admit  an  exception  in  this  case  than  in  any 
other.  The  strictness  of  the  rule  is  relaxed  in  the  case  of  a  will, 
under  circumstances  only  of  extreme  necessity:  Hands  v.  James, 
2  Comyns's  Rep.  531,  is  an  instance.  Here  the  existence 
[*13]    of  a* living  witness  does  away  with  the  necessity.  The 
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records  of  the  previous  proceedings  are  not  evidence  to  prove 
the  will.  In  the  first  place,  the  bill  is  not  evidence,  even 
against  the  party  filing  it,  except  for  the  purpose  of  proving  the 
prayer  and  explaining  the  decree.  The  answer  cannot  be  read 
here,  except  as  connected  with  the  decree ;  for  it  is  the  evidence  of 
the  party  who  now  seeks  to  use  it :  it  cannot  be  used  to  prove  the 
facts  asserted  in  it.  The  decree  was  for  the  dismissal  of  the  bill ; 
that  can  have  no  greater  effect  than  a  nonsuit  at  common  law. 
Besides,  a  bill  may  be  dismissed  on  the  facts  stated  in  the  defend- 
ant's answer.  This  is  not  a  decree  binding  the  parties ;  if  it  had 
been  so,  its  effect  might  have  been  different.  With  respect  to  the 
feigned  issue,  it  is  true  that  the  bill  of  exceptions  shows  that  a 
judgment  on  the  verdict  was  signed  in  the  Court  of  King's  Bench 
after  the  present  action  of  ejectment  was  brought.  Such  a  judg- 
ment, if  pleaded,  must  be  pleaded  puis  darrein  continuance.  It  is, 
however,  not  usual  to  sign  judgments  on  feigned  issues.  The 
issues  are  tried  under  the  direction  of  the  Court  of  Chancery,  and 
do  not  bind  that  Court.  Admitting  that,  for  the  purpose  of  using 
these  proceedings  in  evidence,  it  was  competent  to  show  that  the 
subject-matter  of  them  related  to  the  will,  that  would  carry  the 
proof  of  the  will  no  further  in  the  present  action.  If  a  landlord 
brought  covenant  against  his  tenant  for  non-repair,  and  the  lease 
were  read  at  the  trial,  and  a  verdict  were  recovered,  and  after- 
wards the  landlord  brought  a  second  action  against  his  tenant  for 
arrears  of  rent,  the  former  record  would  have  been  between  the 
same  parties,  yet  the  plaintiff  would  not  be  permitted  to  put  it  in 
and  connect  it  with  the  lease,  for  the  purpose  of  proving 
the  execution  of  *  the  lease.  Even  the  answer  in  equity  [*  14] 
of  the  obligor  of  a  bond,  admitting  its  execution,  is 
merely  secondary  evidence  of  the  execution,  Call  v.  Dunning,  4 
East,  53,  and  no  foundation  has  been  laid  here  for  the  admission 
of  secondary  evidence.  Secondly,  as  to  the  sufficiency  of  the  evi- 
dence of  Bleasdale's  former  testimony.  The  best  evidence  of  the 
execution  of  the  will  must  be  given.  Bleasdale's  former  evidence 
is  not  the  best,  another  witness  being  alive.  It  cannot  supersede 
the  necessity  of  giving  the  best  evidence,  although  it  may  be  ad- 
duced in  confirmation.  [Bayley  B.  The  question  is,  whether 
this  production  of  Bleasdale's  evidence  has  not  the  same  effect  as 
if  the  evidence  had  been  given  by  him  in  the  witness  box  on  the 
present  trial.]    The  Judge  and  jury  ought  to  have  the  same  means 
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of  examining  his  evidence  as  were  afforded  on  the  first  trial.  As 
for  the  order  of  Court,  that  cannot  make  his  former  testimony  evi- 
dence in  this  case,  more  than  it  would  have  done  if  that  testimony 
had  not  been  given  before  a  jury.  Now  had  it  been  given,  for 
instance,  by  way  of  deposition  in  an  equity  suit,  it  would  have 
been  no  proof  of  the  execution  of  a  will.  And  the  contents  of  the 
will  are  not  proved  at  all,  unless  Bleasdale's  evidence  be  admitted 
to  connect  it  with  the  record  of  the  former  issue. 

F.  Pollock  in  reply.  The  letters  are  not  offered  as  showing 
either  facts  or  opinions  by  their  contents,  but  as  constituting  in 
themselves  a  fact,  namely,  the  treatment  of  Marsden  by  the 
writers.  No  argument  can  be  drawn  from  the  nature  of  the  sec- 
ond exception,  against  the  validity  of  the  first.  If  the  letters  were 
improperly  rejected,  there  is  error  on  the  record,  whatever 
[*15]  *  may  be  decided  on  the  second  exception.  Had  the  de- 
fendant closed  his  case  at  that  rejection,  he  would  never 
have  been  called  upon  to  prove  the  will.  In  Lucas  v.  Nockells, 
(reported,  but  not  on  this  point,  10  Bing.  157),  in  the  House  of 
Lords,  Lord  Tenterden  would  not  allow  counsel  to  use  a  matter 
appearing  on  a  bill  of  exceptions,  not  being  distinctly  excepted  to, 
for  the  purpose  of  reversing  the  judgment,  saying,  that  the  Court 
of  Error  had  jurisdiction,  on  a  bill  of  exceptions,  only  to  decide  on 
the  matter  excepted  to.  On  the  same  principle,  nothing  which 
appears  here  from  the  second  exception  only  can  be  made  use  of 
in  the  discussion  of  the  former.  The  case  suggested,  of  successive 
actions  for  non-repair  and  for  rent  in  arrear,  on  the  same  lease,  is 
not  analogous ;  for,  in  the  present  case,  there  was  a  specific  issue 
on  the  first  record  of  devisavit  vel  non,  which  is  now  coupled  with 
evidence  of  the  subject-matter  being  the  same.  As  to  the  alleged 
insufficiency  of  the  several  parts  of  the  proceedings  in  equity  taken 
singly,  they  are  used  as  introductory  only  to  the  issue  and  verdict, 
and  the  decree  which  adopts  this  last.  The  answer  is  offered,  not 
to  prove  the  facts  alleged  in  it,  but  to  explain  the  subject-matter 
of  the  issue,  devisavit  vel  non.  Besides,  the  dismissal  of  the  bill 
did  not  take  place  upon  the  allegations  of  the  answer,  as  suggested, 
but  upon  the  trial  of  a  material  traverse.  It  is  an  adoption  of  the 
verdict  by  the  Court.  If  a  formal  judgment  of  the  Court  of  King's 
Bench  be  necessary,  that  has  been  entered  up  here.  With  respect 
to  the  objections  to  Bleasdale's  evidence,  there  is  no  authority 
for  saying  that  the  testimony  of  a  dead  witness,  provided  it 
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can  be  given  at  all,  is  not  evidence,  *  even  as  to  the  execu-  [*  16] 
tion  of  a  will,  of  as  high  a  nature  as  that  of  a  living  one. 
The  statute  of  frauds  does  not  specify  how  the  attestation,  which 
it  requires,  is  to  be  proved.    The  argument  on  this  point  would  go 
the  length  of  showing  that  all  the  three  witnesses  must  be  called. 

Cut.  adv.  vult 

Tindal,  C.  J.  delivered  judgment  in  the  same  term.  Upon 
the  argument  of  this  writ  of  error,  the  two  exceptions  which  were 
taken  by  the  defendant  below  to  the  direction  of  the  learned 
Judge  at  the  trial  of  the  cause,  and  which  are  specially  assigned 
as  errors  upon  this  record,  have  been  fully  discussed  before  us. 
The  first  exception  is  taken  upon  the  refusal  by  the  learned  Judge 
to  admit  in  evidence  certain  letters  which  were  offered  by  the 
defendant.  These  letters  were  proved  to  have  been  written  by 
different  persons  well  acquainted  with  the  late  John  Marsden  at 
different  periods  of  his  life,  to  have  been  addressed  to  him  in  his 
lifetime,  and  to  have  been  found  amongst  his  papers  shortly  after 
his  death,  the  writers  of  such  letters  being  dead  at  the  time  of 
the  trial.  Upon  this  exception  there  exists  a  difference  of  opinion 
in  the  Court,  on  the  point  whether  such  letters  were  admissible  in 
evidence  or  not  But,  as  all  the  Judges  agree  that  the  second 
exception  ought  to  be  allowed,  and  as  the  consequence  of  such 
allowance  is  that  a  venire  de  novo  must  be  awarded,  it  becomes 
unnecessary,  on  the  present  occasion,  to  enter  into  any  discussion 
of  the  particular  views  taken  by  the  Judges  as  to  the  first 
exception. 

The  second  exception  was  taken  to  the  opinion  delivered  by  the 
learned  Judge  at  the  trial,  as  to  the  admissibility  in  evi- 
dence of  the  will  and  codicil  of  the  *  said  John  Marsden.  [*17] 
It  was  ruled  by  him,  that  the  will  and  codicil  could  not  be 
read  in  evidence  until  the  surviving  attesting  witness  to  such 
will  and  codicil,  who  was  proved  to  be  within  the  jurisdiction  of 
the  Court,  was  called  and  examined  as  to  the  execution  of  the 
will;  and  that  the  necessity  of  calling  such  surviving  witness 
was  not  dispensed  with  by  the  producing  and  reading  in  evidence 
the  examination  and  cross-examination  of  another  of  the  attesting 
witnesses  to  the  will  and  codicil,  since  deceased,  taken  upon  a 
former  trial  at  law,  upon  an  issue  between  the  same  parties,  and 
upon  the  same  question  now  in  controversy.  And  upon  this 
VOL.  xi.  — 17 
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point,  we  are  all  of  opinion,  that  the  will  and  codicil,  after  the  pro- 
duction of  the  evidence  above  stated,  were  admissible,  and  ought 
to  have  been  received  in  evidence  without  further  proof;  and, 
consequently,  that  the  second  exception  must  be  allowed. 

In  order  to  explain  the  reasons  upon  which  our  opinion  is 
formed  upon  this  second  point,  it  will  be  proper  to  consider,  in 
the  first  place,  the  ground  upon  which  we  hold  the  examination 
and  cross-examination  of  the  attesting  witness  to  the  will,  to  be 
admissible  in  evidence  after  the  death  of  such  witness,  for  any 
purpose  as  between  the  parties  to  the  present  suit ;  and,  secondly, 
the  degree  and  character  of  such  evidence,  and  the  effect  and 
weight  to  which  it  is  entitled,  when  once  admitted,  with  reference 
to  the  subject-matter  in  dispute. 

In  the  course  of  the  argument,  indeed,  on  the  part  of  the  plain- 
tiff in  error,  it  was  strongly  pressed  upon  us,  that  the  proceedings 
in  the  Courts  of  equity  and  law,  which  are  set  forth  in  the  bill 
of  exceptions,  formed  such  a  primd  facie  case  in  favour  of  the 

will  as,  if  not  to  dispense  with  the  necessity  of  giving  any 
[*  18]  *  further  evidence  whatever  on  the  part  of  the  defendant 

below,  at  all  events  to  let  in  the  reading  of  the  will.  Upon 
this  point  it  will  be  sufficient  to  say,  that  we  are  all  agreed  that 
such  proceedings  had  no  such  effect.  For,  unless  they  could  be 
held  to  go  the  length  of  creating  an  estoppel  against  the  plaintiff 
below,  we  see  no  ground  for  holding  them  to  constitute  a  primd 
facie  case  in  his  favour.  And  that  they  could  not  constitute  an 
estoppel  appears  sufficiently  clear  from  the  nature  of  the  proceed- 
ings themselves,  as  set  out  on  the  record. 

As  to  the  second  ground  of  exception,  the  facts  are,  that  Mr. 
Tatham,  the  lessor  of  the  plaintiff  in  this  action,  filed  his  bill  in 
chancery  against  Mr.  Wright,  the  defendant  in  the  present  action, 
and  three  other  persons.  And,  upon  the  answers  of  the  defendants 
coming  in,  the  Master  of  the  Rolls  directed  an  issue  at  law 
upon  the  question,  whether  the  said  John  Marsden  did  devise 
his  estates  or  not  by  the  very  identical  will  which  is  now  in 
dispute. 

It  was  further  proved,  that  a  trial  of  such  issue,  in  which  Mr. 
Wright  and  the  other  defendants  in  the  chancery  suit  were  the 
plaintiffs,  and  Mr.  Tatham  was  the  defendant,  afterwards  took 
place;  and  that,  on  the  trial  of  that  issue,  Mr.  Oiles  Bleasdale, 
one  of  the  attesting  witnesses  to  the  will,  was  called  and  examined 
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on  the  part  of  Mr.  Wright,  and  was  cross-examined  on  the  part 
of  Mr.  Tatham.  Now,  if  the  former  trial  had  taken  place  in  a 
suit  between  Mr.  Wright  and  Mr.  Tatham,  and  those  persons  alone, 
no  doubt  could  have  been  raised  that,  after  the  death  of  this 
witness,  the  evidence  which  he  gave  upon  the  former  trial  would 
have  been  admissible  upon  the  second.  For,  in  that  case,  it 
would  have  been  evidence  given  in  a  suit  between  the 
*  very  same  parties,  upon  the  same  subject-matter,  at  a  [*  19] 
trial  on  which  Mr.  Tatham  had  the  right  to  object  to  the 
competency  of  the  witness,  to  cross-examine  him  at  the  trial,  and 
to  contradict  him  by  other  testimony.  Upon  such  a  state  of  facts, 
therefore,  it  is  unnecessary  to  cite  cases  to  the  point,  that  the 
evidence  of  this  witness,  given  on  the  former  occasion,  would, 
after  his  death,  be  admissible  at  the  second  trial. 

But  the  only  distinction  between  the  case  above  supposed  and 
the  present  is,  that  Mr.  Wright  was  not  the  only  party,  but  was 
joined  with  other  plaintiffs  in  the  former  action;  and  that  Mr. 
Tatham,  instead  of  being  the  plaintiff  in  the  present  action,  is 
only  the  lessor  of  the  plaintiff. 

But  we  think  neither  of  these  circumstances  will  make  any 
difference  as  to  the  admissibility  of  the  evidence  in  question.  For 
the  result  of  the  authorities  is,  that  the  lessor  of  the  plaintiff  is 
the  real  party  in  an  ejectment,  that  the  nominal  plaintiff  has  no 
interest,  and  that,  in  an  ejectment  between  Doe  on  the  demise  of 
J.  S.  against  B.,  J.  S.  is  bound  by  a  verdict  for  the  defendant 
Neither  can  there  be  any  real  difference  from  the  circumstance 
that,  in  the  former  action,  the  present  defendant,  Mr.  Wright,  was 
joined  with  other  persons  as  plaintiffs ;  for  Mr.  Tatham,  the  lessor 
of  the  plaintiff  in  this  action,  had  precisely  the  same  power  of 
objecting  to  the  competency  of  Bleasdale,  the  same  right  of  cross- 
examination  and  of  calling  witnesses  to  discredit  or  contradict  his 
testimony,  on  the  former  trial,  as  he  would  have  had  if  Mr. 
Wright  had  been  the  sole  plaintiff  in  that  suit,  or  as  he  would 
have  had  now  if  Bleasdale  had  been  alive  and  subpoenaed  as  a  wit- 
ness. It  is  manifest,  therefore,  that  the  verdict  on  the 
former  *  trial,  and  the  examination  of  witnesses  on  each  [*20] 
side,  did  not  take  place  in  a  suit  between  third  parties,  or 
strangers,  but  virtually  and  substantially  between  the  very  same 
parties  who  are  parties  to  the  present  suit,  and  upon  the  very 
same  subject-matter  of  dispute.   Nor  can  there,  as  it  appears  to 
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It  may  be  observed,  however,  that  the  statute  of  frauds  did  not 
look  primarily  to  the  mode  of  proving  the  will  when  contested, 
but  to  the  security  of  the  testator  at  the  time  of  the  execution  of 
the  will ;  the  statute  intending  that  three  witnesses  should  be  in 
the  nature  of  guards  or  securities,  to  protect  him  in  the  execution 
of  his  will  against  force,  or  fraud,  or  undue  influence.  The  proof 
of  the  will  by  the  three  witnesses,  supposing  it  should  afterwards 
come  in  contest,  is  only  an  incidental  and  secondary  benefit, 
derived  from  that  mode  of  attestation.  Indeed  the  principle  of 
this  objection,  if  carried  to  its  full  extent,  would  require  the  will 
to  be  proved  in  every  case  by  the  three  witnesses.  It  is  well 
settled,  however,  that,  in  an  action  at  law,  it  is  sufficient  to  call 
one  only  of  the  subscribing  witnesses,  if  he  can  speak  to  the 
observance  of  all  that  is  required  by  the  statute ;  and  the  objec- 
tion itself  is  obviously  open  to  the  same  answer  which  has  been 
given  to  the  first,  viz.,  that  the  evidence  resulting  from  the  written 
examination  of  the  deceased  witness,  in  the  former  suit  between 
the  same  parties,  is  of  as  high  a  nature,  and  as  direct  and  imme- 
diate, as  the  vivd  voce  examination  of  one  of  the  witnesses  remain- 
ing alive,  and  actually  examined  in  the  cause. 

Upon  the  whole,  we  think  that,  after  the  proof  given  in  this 
case  of  the  examination  of  Bleasdale  and  his  subsequent  death, 
the  will  and  codicil  were  receivable  in  evidence  without  further 
proof,  and  consequently  that  a  venire  de  novo  must  be  awarded. 

Venire  de  novo  awarded. 

ENGLISH  NOTES. 

In  order  that  evideuce  in  a  former  suit  may  be  admissible,  the  ques- 
tion at  issue  in  that  suit,  and  in  the  later  suit,  in  which  the  evidence 
is  adduced,  must  be  the  same:  Nevil  v.  Johnson  (1703),  2  Vern.  447; 
Lawrence  v.  Maule  (1859),  4  Drew,  472;  Lady  Llanover  v.  Homfray 
(1881),  19  Ch.  D.  224,  30  W.  R.  557;  and  the  parties  to  the  later  suit 
must  be  the  same  as  or  privy  to  those  in  the  former  proceedings.  Ib. ; 
Peterborough  v.  Earl  of  Germaine  (1702),  3  Bro.  P.  C.  539;  JEade  v. 
Lingood  (1747),  1  Atk.  204;  Brown  v.  White  (1876),  24  W.  R.  456. 

Thus  in  an  action  of  ejectment  it  was  held  that  A.  the  plaintiff  was 
not  entitled  to  avail  himself  of  evidence  given  in  a  previous  action  of 
ejectment  brought  by  A.'s  son,  claiming  as  A.'s  heir  supposing  him  to 
be  dead,  to  recover  the  same  land  from  the  defendant's  father.  Morgan 
v.  Nicholl  (1866),  L.  R.  2  C.  P.  117,  36  L.  J.  C.  P.  86,  15  L.  T.  184, 
15  W.  R.  110.    But  in  a  suit  by  a  legatee  against  the  executor  the 
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plaintiff  was  held  entitled  to  use  depositions  made  in  a  suit  previously 
brought  by  another  legatee:  Coke  v.  Fountain  (1686),  1  Vern.  413;  and 
depositions  as  to  title,  read  in  a  suit  by  a  person  claiming  as  tenant  in 
common  were  held  available  in  a  suit  by  another  tenant  in  common 
claiming  in  the  same  right  against  the  same  person  in  possession. 
Byrne  v.  Frere  (1828),  2  Moll.  20, 

Where  a  bank  manager  had  in  a  previous  action  by  another  plaintiff 
given  evidence  of  the  practice  of  the  defendant's  bank,  it  was  held  that 
his  evidence  might  be  received  in  a  later  action  against  the  bank,  so 
far  as  relevant  to  the  matters  there  in  issue :  Simmons  v.  London  Joint 
Stock  Bank  (1890),  62  L.  T.  427,  affirmed  in  Court  of  Appeal,  35 
Solicitors  Journal,  123. 

The  evidence  is  not  admissible  against  a  person  claiming  under  a 
party  to  the  previous  action,  where  that  person  derives  his  title  through 
a  conveyance  or  act  in  the  law  previous  to  that  action.  Thus  where 
A.  being  possessed  of  Blackacre  and  Whiteacre  by  the  same  title  con- 
veyed Blackacre  to  B.,  it  was  held  that  evidence  in  an  action  between 
C.  and  A.  respecting  the  title  to  Whiteacre  brought  after  the  convey- 
ance from  A.  to  B.  was  not  admissible  in  an  action  between  C.  and  B. 
as  to  the  title  to  Blackacre.  Doe  d.  Foster  v.  Earl  Derby  (1834),  1  Ad, 
&  El.  783,  3  N.  &  M.  782. 

Evidence  brought  to  show  that  the  verdict  in  a  former  suit  not 
between  the  same  parties  was  improperly  obtained  may  be  rebutted  by 
showing  what  was  proved  in  that  suit  by  witnesses  since  deceased. 
Doe  d.  Lloyd  v.  Passingham  (1826),  2  C.  &  P.  440. 

The  evidence  will  not  in  general  be  admissible  unless  the  witnesses 
in  the  earlier  suit  are  dead:  Carrington  v.  Cormock  (1829),  2  Sim. 
567;  Blagrave  v.  Blagrave  (1847),  1  De  G.  &  Sm.  252,  16  L.  J.  Ch. 
346;  though  depositions  have  been  permitted  to  be  read  where  the 
witnesses  were  not  proved  to  be  dead:  City  of  London  v.  Perkins 
(1734),  3  Bro.  P.  C.  602;  and  even  where  they  were  alive;  Williams  v. 
Broadhead  (1827),  1  Sim.  151,  5  L.  J.  Ch.  112. 

It  would  seem  that  the  insanity  of  the  witness  is  for  this  purpose 
equivalent  to  his  death.   Bex  v.  Eriswell  (1790),  4  T.  R.  707. 

As  an  additional  authority  for  the  statement  in  the  rule,  that  the 
person  against  whom  the  evidence  is  produced  must  have  had  an  oppor- 
tunity of  cross-examining  the  witness,  reference  may  be  made  to  Attor- 
ney General  v.  Davison  (1825),  M'Cleland  &  Younge,  160.  It  has 
been  held,  however,  that  it  is  no  objection  to  an  affidavit  filed  in  a 
previous  suit  that  the  deponent  died  before  he  could  be  cross-exam- 
ined upon  it.    Williams  v.  Williams  (1864),  12  W.  R.  663  per 

KlNDERSLKY  V.  C. 

As  regards  the  way  in  which  the  former  testimony  may  be  proved  Lord 
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Mansfield  has  said  in  Mayor  of  Doncaster  v.  Day  (1810),  3  Taunt. 
262, 12  R.  R.  650.  "  What  a  witness  since  deceased  has  sworn  upon  a 
trial  between  the  same  parties,  may  without  any  order  of  the  Court,  be 
given  in  evidence  either  from  the  Judge's  notes,  or  from  notes  that 
have  been  taken  by  any  other  person  who  will  swear  to  their  accuracy; 
or  the  former  evidence  may  be  proved  by  any  person  who  will  swear 
from  his  memory  to  its  having  been  given."  See  also  Strutt  v.  Bov* 
ingdon  (1803),  5  Esp.  36,  8  R.  R.  834.  In  Tod  v.  Earl  of  Winehelsea 
(1828),  3  C.  &  P.  387,  parol  evidence  was  allowed  to  be  given  of  what 
a  witness  since  deceased  had  deposed  to  on  a  former  trial,  notwith- 
standing that  an  order  had  been  made  for  reading  the  depositions  of 
deceased  witnesses. 

Now  by  R.  S.  C.  1883,  0.  37,  r.  8,  it  is  provided  that  "An  order  to 
read  evidence  taken  in  another  cause  shall  not  be  necessary,  but  such 
evidence  may,  saving  all  just  exceptions,  be  read  on  ex  parte  applica- 
tions by  leave  of  the  Court  or  a  Judge,  to  be  obtained  at  the  time  of 
making  any  such  application,  and  in  any  other  case  upon  the  party 
desiring  to  use  such  evidence  giving  two  days'  previous  notice  to  the 
other  parties  of  his  intention  to  read  such  evidence."  This  provision 
merely  does  away  with  the  need  of  an  order,  and  does  not  affect  the 
ordinary  rules  of  evidence.  Printing  Telegraph  and  Construction  Co, 
of  the  Agenee  Havas  v.  Drueker  (C.  A.  1894),  1894  2  Q.  B.  801,  64  L. 
J.  Q.  B.  58,  71  L.  T.  172,  42  W.  R.  674. 

A  report  by  an  Irish  Judge  to  a  Divisional  Court  in  Ireland  to  be 
used  on  an  application  to  set  aside  the  verdict,  was  admitted  as  evi- 
dence in  an  English  action  between  the  same  parties,  of  what  took 
place  at  the  trial  and  what  the  J udge  decided.  Houston  v.  Marquis  of 
Sligo  (1885),  29  Ch.  D.  448,  52  L.  T.  96. 

An  admission  contained  in  a  defence  in  one  action  cannot  properly 
be  treated  as  conclusive  in  other  proceedings  between  the  same  parties, 
but  on  a  different  issue.  In  re  Walters,  Neison  v.  Walters  (1889),  61 
L.  T.  872. 

AMERICAN  NOTES. 

This  Rule  is  universally  accepted  in  this  country:  Reynolds  v.  United 
States,  98  United  States,  155;  Costigan  v.  Lunt,  127  Massachusetts,  355; 
01 Brian  v.  Commonwealth*  6  Bush  (Kentucky),  563 ;  Glass  v.  Beach,  5  Ver- 
mont, 172 ;  Lightner  v.  Wike,  4  Sergeant  &  Rawle  (Penn.),  203 ;  Drayton  v. 
Wells,  1  Nott  &  McCord  (So.  Car  ),  409;  Commonwealth  v.  Richards,  18  Pick- 
ering (Mass.),  434 ;  29  Am.  Dec.  608 ;  Garrott  v.  Johnson,  11  Gill  &  Johnson 
(Maryland),  173 ;  35  Am.  Dec.  272  (sufficient  to  prove  that  he  deposed  to 
certain  facts)  ;  Wagers  v.  Dickey,  17  Ohio,  439 ;  49  Am.  Dec.  467 ;  State  v. 
DeWitt,  2  Hill  (So.  Car.),  282;  27  Am.  Dec.  37 L;  Watson  v.  Proprietors,  14 
Maine,  201 ;  31  Am  Dec.  49 ;  Marsh  v.  Jones,  21  Vermont,  378;  52  Am.  Dec. 
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67 ;  Mineral  Point  R.  Co.  v.  Keep,  22  Illinois,  9 ;  74  Am.  Dec.  124 ;  Carrier  v. 
West  Vcu,  frc.  R.  Co.,  39  West  Virginia,  86;  24  Lawyers'  Rep.  Annotated, 
50 ;  Mattox  v.  United  States,  156  United  States,  237 ;  and  cases  cited  by  Mr. 
Chamberlayne  in  his  notes  to  Best  on  Evidence,  p.  448. 

These  cases  hold  that  the  rule  applies  also  in  criminal  cases,  although  the 
constitution  may  provide  that  the  prisoner  is  entitled  to  be  confronted  with 
the  witness ;  and  they  generally  hold  that  it  is  sufficient  to  prove  the  sub- 
stance of  the  former  testimony.  Early  in  Virginia  the  rule  was  held  not  to 
apply  to  criminal  cases.   Brogg's  Case,  10  Grattan,  732 

In  such  cases  it  is  not  permissible  to  show  that  the  witness  had  confessed 
that  his  testimony  was  false.  Craft  v.  Commonwealth,  81  Kentucky,  250  ;  50 
Am.  Rep.  160.  But  it  may  be  shown  that  he  had  made  previous  contradic- 
tory statements,  if  his  attention  was  called  to  them  on  the  first  trial.  Griffith 
v.  State,  37  Arkansas,  324. 

In  the  States  there  is  a  difference  of  opinion  whether  such  evidence  is  com- 
petent where  the  witness  is  not  dead,  but  is  out  of  the  jurisdiction.  See 
1  Greenleaf  on  Evidence,  sect.  163,  and  notes.  But  it  is  generally  held  that 
it  is  admissible  if  the  witness  is  kept  away  by  the  other  party :  Reynolds  v. 
United  States,  98  United  States,  155  (the  Mormon  marriage  case) ;  Stout  v. 
Cook,  47  Illinois,  530.  As  the  Court  say  in  Crary  v.  Sprague,  12  Wendell 
(New  York),  41,  "  There  can  scarcely  be  a  shade  of  difference  between  the 
two  cases,  death  and  absence,  either  in  principle  or  hardship ;  "  still  the  evi- 
dence is  not  admitted  in  that  State  in  case  of  mere  absence :  Wilbur  v.  Selden, 
6  Cowen,  162.  The  point  is  very  thoroughly  treated  in  a  monograph  by  Mr. 
George  Kroncke,  in  43  Central  Law  Journal,  52,  in  which  the  writer  adopts 
the  following  conclusions : 

"  I.  The  testimony  of  a  former  trial  between  the  same  parties,  concerning 
the  same  subject-matter,  can  be  introduced:  1st,  when  the  witness  is  dead; 
2d,  when  the  witness  is  insane  or  sick,  or  is  prevented  from  some  other  cause 
from  attending  the  trial,  such  as  having  been  convicted  of  some  infamous 
crime  or  the  like ;  3d,  when  the  witness  cannot  be  found  after  diligent  search  ; 
4th,  when  the  witness  is  prevented  from  attending  the  trial  by  the  procure- 
ment of  the  opposite  party  ;  5th,  when  the  witness  is  out  of  the  jurisdiction 
of  the  Court.  II.  Since  the  admission  of  such  evidence  being  permitted 
on  the  ground  of  necessity,  the  rule  should  be  strictly  construed :  and  1st, 
mere  temporary  absence  is  not  a  sufficient  cause ;  2d,  it  must  affirmatively 
appear  that  due  diligence  was  shown  to  procure  the  presence  of  the  witness. 
III.  That  there  is  no  material  distinction  between  civil  and  criminal  cases 
except  that  under  the  latter  the  rules  are  more  strict,  and  that  where  the  con- 
stitution provides  that  the  accused  shall  be  confronted  with  his  witnesses 
against  him,  that  the  better  rule  is  that  it  is  not  sufficient  that  he  was  merely 
confronted  by  him  on  the  preliminary  hearing  before  a  committing  magis- 
trate, where  he  was  not  bound  to  answer  at  all.  IV.  That  such  testimony 
of  a  former  trial  can  be  admitted  even  though  the  deposition  of  the  absent 
witness  might  have  been  taken.  V.  Statutes  permitting  the  admission  of 
such  testimony  and  depositions,  being  contrary  to  the  general  rules  of  evi- 
dence, should  be  strictly  construed.'* 

Prof.  Thayer  gives  the  principal  case  in  Cases  on  Evidence. 
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No.  14  — HIGHAM  v.  KIDGWAY. 
(k.  b.  1808.) 

BULE. 

If  a  person  have  peculiar  means  of  knowing  a  fact,  and 
make  a  declaration  or  written  entry  of  that  fact,  which  is 
against  his  interest  at  the  time,  it  is  evidence  of  the  fact  as 
between  third  persons  after  his  death. 

Higham  v.  Bidgway. 

10  East,  109-123(10  B.  B.  235). 

Evidence.  —  Declaration  against  interest  by  deceased  person. 

[109]  If  a  person  have  peculiar  means  of  knowing  a  fact,  and  make  a  de- 
claration or  written  entry  of  that  fact,  which  is  against  his  interest  at  the 
time,  it  is  evidence  of  the  fact  as  between  third  persons  after  his  death,  if  he 
could  have  beeu  examined  to  it  in  his  lifetime.  And  therefore  an  entry  made  by 
a  man-midwife  in  a  book,  of  having  delivered  a  woman  of  a  child  on  a  certain 
day,  referring  to  his  ledger  in  which  he  had  made  a  charge  for  his  attendance, 
which  was  marked  as  paid,  is  evidence  upon  an  issue  as  to  the  age  of  such  child 
at  the  time  of  his  afterwards  suffering  a  recovery. 

Upon  error  brought  to  reverse  a  recovery  suffered  by  Wm. 
Fowden,  the  younger,  of  certain  lands  in  the  county  palatine  of 
Chester,  of  which  he  claimed  to  be  first  tenant  in  tail  under 
indentures  of  the  16th  and  17th  of  December,  1763,  it  appeared 
that  the  premises  were  limited  in  remainder  to  the  first  son  of  the 
body  of  Wm.  Fowden,  the  father,  in  tail,  with  remainder  to  the 
second  and  other  sons  in  tail,  remainder  to  the  daughters  in  tail : 
under  which  last  limitation  the  plaintiff  Elizabeth  claimed,  in 
default  of  heirs  male  of  Wm.  Fowden  the  father,  as  heir  of  the 
body  of  Mary,  his  only  daughter.  The  record  set  forth  the 
recovery,  which  was  of  the  session  at  Chester,  on  the  16th  of 
April,  29  Geo.  III.,  and  appeared  to  have  been  acknowledged  at 
Macclesfield  on  the  15th  of  April  1789,  and  that  an  affidavit 
was  sworn  on  that  day  by  Wm.  Morley,  Wm.  Fowden  sen.,  and 
Mary  the  wife  of  John  Orme,  in  which  Wm.  Fowden  sen.  swore 
"that  Wm.  Fowden  the  younger  was  born  on  the  second  of 
April,  1768,  but  that  being  a  protestant  dissenter,  no  entry  was 
made  of  his  baptism  in  any  register."    And  Mary  Orme  swore  that 
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"  she  was  aunt  to  Wm,  Fowden  jun.,  and  well  remembered  that 
he  was  born  in  the  beginning  of  April,  and  before  the  15th 
day  of  that  month  in  the  year  1768."  And  the  error  assigned 
was  that  it  appeared  in  the  record,  &c.  that  Wm.  Fowden  jun., 
on  Friday  in  the  aforesaid  session  at  Chester,  appeared  by  attorney 
and  warranted  the  tenements,  &c.  to  E.  (the  tenant),  &c.  : 
but  that  Wm.  Fowden  *  jun.  was  then  an  infant  within  the  [*  110] 
age  of  21  years,  viz.  20  years  and  no  more.  And  on 
joinder  in  error,  the  issue  was,  "Whether  Wm.  Fowden,  the 
younger,  at  the  time  of  his  appearance  and  warranty,  and  voucher 
to  warranty,  and  also  at  the  time  of  the  giving  of  the  said  judg- 
ment (of  recovery)  was  an  infant  within  the  age  of  21  years,  to 
wit,  of  the  age  of  20  years  and  no  more." 

At  the  trial  at  Chester  it  appeared  that  Wm.  Fowden  jun, 
died  on  the  31st  of  December  1792,  having  before  made  his  will, 
and  Wm.  Fowden,  sen.  the  father  died  on  the  20th  of  March 
1806;  but  Mary  Orrae,  the  aunt,  was  still  living,  and  examined 
as  a  witness  by  the  defendant  in  support  of  the  fact  as  sworn 
to  in  her  affidavit ;  but  the  accuracy  of  her  recollection  as  to  the 
precise  day  of  her  nephew's  birth  was  rendered  doubtful  by 
circumstances  which  came  out  upon  cross-examination.  And  on 
the  part  of  the  plaintiffs  it  was,  amongst  other  things,  proved  by  a 
neighbour  that  Wm.  Fowden,  the  father,  and  his  wife,  lived  at 
Bramhall,  where  William,  the  son  was  born  ;  that  it  was  on 
a  Friday.  That  he  was  desired  by  the  father  to  fetch  Mr.  Hewitt, 
the  man-midwife,  who  lived  at  Stockport,  about  three  miles  and 
a  half  distant :  the  witness,  however,  had  occasion  to  go  elsewhere, 
and  another  person  was  sent  to  Mr.  Hewitt,  and  on  the  wit- 
ness's return  the  same  evening  Mrs.  Fowden  was  brought  to  bed 
of  a  son.  That  the  wife  of  Kichard  Fellows,  who  lived  half  a 
mile  off,  was  also  delivered  on  the  same  day.  The  person  who 
was  sent  to  Mr.  Hewitt's  corroborated  this  account,  and  knew 
young  Fellows  and  young  Fowden  as  they  grew  up,  who  appeared 
about  the  same  age.  Another  witness  also  proved  the 
birth  of  young  Fowden,  on  a  Friday  (the  particular  *  day  [*  111] 
of  the  week  was  proved  by  reference  to  market-day 
and  other  collateral  circumstances  by  the  several  witnesses), 
and  that  he  saw  Mr.  Hewitt  at  Fowden's  house.  Fellows,  the 
son  also  proved  his  growing  up  with  Wm.  Fowden,  the  son ;  that 
they  used  to  dispute  which  was  the  eldest;  but  they  were  both 
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born  on  the  same  day ;  and  he  had  been  told  this  by  Fowden's 
father  and  mother.  His  own  birthday  was  on  the  22nd  of  April 
Other  witnesses  also  deposed  to  the  same  effect.  John  Hewitt 
was  then  called,  the  son  of  the  man-midwife  who  delivered  Mrs. 
Fowden ;  and  he  proved  the  death  of  his  father  twenty  years  before, 
and  produced  certain  books  (on  which  the  question  of  evidence 
arose)  in  which  his  father  had  been  used  to  make  regular  entries 
of  all  matters  relating  to  his  business,  with  their  dates,  imme- 
diately on  his  return  home:  and  the  entries  in  question  were 
proved  to  be  in  his  father's  handwriting.  These  entries  were 
tendered  in  evidence  to  show  the  precise  day  of  the  birth  of 
We  Fowden,  jun.  The  evidence  was  objected  to;,  but  the  Court 
determined  to  receive  it,  reserving  the  point  The  entries  in 
question  (which  were  preceded  and  followed  in  order  of  time  by 
others  of  the  like  nature)  were  as  follows:  — 


V 

"  22  April  1768. 

38  \    Richard  Fallow's  wife.   BramhalL    Filius  circa  hor.  9,  matutin  : 
cum  forcipe  ;  &c. 
paid/' 


Then  followed  in  the  same  page  the  entry  in  question,  without 
any  intervening  date. 

"  y.    Wm.  Fowden  jun*. *  wife.  79  8. 

[*  112]  filius  circa  hor.  3  post  merid.  nat.  &c." 


"  Wm.  Fowden  junr.  1768. 

Aprilis  22.    Filius  natus,  &c. 

wife  161 

26th  Haustus  purg.  0  15  0 

2  11 

P«.  25th  1768." 


The  jury  found,  on  this  evidence,  that  Wm.  Fowden  jun.  who 
suffered  the  recovery,  was  not  born  on  the  2nd  but  on  the  22nd  of 
April  1768. 

1  The  figures  38  referred  to  the  ledger.  »  These  figures  referred  to  the  ledger, 
a  This  was  the  designation  at  that  time   the  entry  in  which  follows. 

of  the  father  of  the  William  Fowden  jun. 

in  question. 
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Topping  and  Yates  showed  cause  against  a  rule  for  a  new  trial, 
and  contended  that  the  entries  in  question,  proved  to  be  in  the 
hand-writing  of  the  man-midwife,  and  to  have  been  regularly 
made  from  time  to  time  in  the  course  of  his  business,  were  evi- 
dence of  the  time  of  the  birth  of  Wm.  Fowden  the  son,  as  having 
been  made  by  a  person  possessing  a  competent  knowledge  of  the 
fact,  and  discharging  the  party  on  whom  he  had  a  claim  in  the 
first  instance  for  his  medical  attendance.  Similar  evidence  has 
been  admitted  in  other  cases.  In  Warren  d.  Webb  v.  Greenville,  2 
Stra.  1129  the  question  was,  Whether  there  had  been  a  surrender  of 
part  of  the  estate,  which  was  in  jointure  to  the  widow  at  the  time 
of  the  recovery  suffered  by  the  son  tenant  in  tail ;  with- 
out which  there  was  no*  good  tenant  to  the  praecipe  [*  113] 
for  that  part,  and  the  recovery  was  ineffectual  for  so  much. 
It  was  insisted  that  a  surrender  should  be  presumed  at  that  distance 
of  time  :  and  to  fortify  that  presumption  the  debtrbook  of  the  family 
attorney,  who  was  dead,  was  produced,  wherein  he  charged  so 
much  for  suffering  the  recovery,  including  general  items  for 
drawing  and  engrossing  the  mother's  surrender ;  all  which  charges 
appeared  by  the  book  to  have  been  paid.  And  this  was  held  to 
be  good  evidence  after  the  death  of  the  attorney,  who,  if  living, 
might  have  been  examined  to  the  fact.  This  Teport  of  the  case 
is  in  the  main  confirmed,  as  to  this  point,  by  Lord  Mansfield,  in 
Goodtitle  d.  Brydges  v.  The  Duke  of  Chandos,  2  Burr.  1071,  2 ; 
with  this  addition,  that  a  receipt  had  been  given  upon  the  bill, 
which  contained  the  articles,  for  drawing  and  engrossing  the 
surrender.  Though  Lord  Mansfield  seems  to  have  thought  that 
Sir  John  Strange  had  not  laid  sufficient  stress  in  his  report  upon 
the  presumption  arising  from  length  of  time.  So  rentals  or 
stewards'  accounts,  with  payments  marked  on  them,  are  always 
received  in  evidence,  even  against  third  persons.  In  Herbert  v. 
TucJcal,  T.  Raym.  84,  upon  a  question,  whether  one  was  of 
full  age  when  he  made  his  will,  an  entry  made  by  his  father  in 
an  almanack  of  the  day  of  his  son's  birth  was  allowed  by  the  Court, 
on  a  trial  at  bar,  to  be  strong  evidence:  and  yet  that  was  no 
question  of  pedigree,  and  therefore  not  within  the  exception  which 
allows  the  hearsay  declarations  of  the  family  to  be  evidence  in 
such  cases,  any  more  than  the  declaration  of  a  father  as 
to  the  place  *  of  his  son's  birth ;  which  was  rejected  as  [*  114] 
evidence  in  The  King  v.  The  Inhabitants  of  JErith,  8 
East,  539. 
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Manley,  Serj.  and  John  Williams,  contra.  The  question, 
whether  these  entries  be  evidence,  cannot  depend  on  their  ap- 
parent accuracy,  but  on  this,  whether  the  declarations  of  a  third 
person,  by  parol  or  in  writing,  as  to  a  fact,  which  may  be  supposed 
to  have  been  within  his  knowledge  at  the  time,  can,  after  his 
death,  be  given  in  evidence,  merely  because  in  the  same  breath 
or  writing,  he  admitted  that  a  claim  of  his  own  respecting  such 
fact,  if  true,  had  been  discharged.  Ever  since  the  case  of  The  King 
v.  Eriswell,  3  T.  R  707,  it  has  been  considered  that  hearsay  is  not 
evidence  of  a  particular  fact,  except  in  proof  of  a  pedigree,  and 
that  exception  has  always  been  confined  to  the  strict  fact  in  issue 
of  descent  or  primo-geniture  in  proof  of  pedigree :  and  has  always 
been  rejected  in  collateral  inquiries ;  as  of  the  place  of  birth,  upon 
a  question  of  settlement,  in  Hie  King  v.  Erith.  And  perhaps  the 
case  of  Herbert  v.  Tuckal,  which  might  have  been  a  question  be- 
tween the  heir  at  law  and  devisee,  may  have  passed  as  a  question 
of  pedigree,  without  adverting  to  this  distinction.  Now  here  the 
precise  fact  in  issue  was, "  Whether  Wm.  Fo wden,  the  younger,  at  the 
time  of  his  appearance  and  warranty,  &c.  was  an  infant  within 
the  age  of  twenty-one  years  ? "  &c,  in  which  no  question  of  pedi- 
gree is  involved.    But  not  even  in  questions  of  pedigree  have  the 

declarations  of  any  others  than  members  of  the  family  been 
[*  115]  received  in  evidence ;  and  the  evidence  *  given  here  was  of 

the  declaration  of  a  stranger;  for  such  the  apothecary 
must  be  taken  to  be.  The  admissibility,  therefore,  of  the  evidence 
stands  wholly  upon  the  ground  that  the  entry  made  by  him, 
taken  together,  discharged  his  own  claim.  All  the  cases  on  this 
head  rest  upon  the  original  authority  of  Warren  d.  Webb  v.  Green- 
ville, 2  Stra.  1129,  which  by  the  explanation  afterwards  given  of  it 
by  Lord  Mansfield,  2  Burr.  1072,  turned  mainly  upon  the  pre- 
sumption of  the  surrender  arising  from  lapse  of  time :  and  his 
very  solicitude  to  explain  this  shows  that  he  was  not  so  well  satis- 
fied of  the  admissibility  of  the  entries  in  the  attorney's  bill  book, 
which  he  says  was  strongly  litigated:  and  he  concludes  his  ob- 
servations by  saying  that  Sir  J.  Strange's  report  is  incorrect.  Both 
in  Barry  v.  Bebbington,  4  T.  E.  514,  and  in  Stead  v.  Heaton,  4  T. 
E.  669,  the  person  whose  entries  were  given  in  evidence  had  in 
the  first  instance  charged  themselves  with  the  receipt  of  money, 
for  whieh  they  were  accountable  to  others,  to  whom  their  accounts 
were  delivered:  but  where  the  entries  of  the  receipt  of  rent  had 
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been  made  by  the  owner  of  the  estate  himself,  as  in  Outram  v. 
Morewood,  5  T.  R  121,  they  were  held  not  to  be  evidence  even  to 
prove  the  identity  of  the  land  in  a  cause  between  other  persons. 
And  on  the  same  principle  Lord  Kenyon,  in  the  case  of  Calvert  v. 
The  Archbishop  of  Canterbury,  2  Esp.  646,  ruled  that  an  entry  of  an 
agreement  for  a  pair  of  horses,  made  in  the  plaintiffs  books  by  his 
servant,  who  was  dead,  was  not  evidence  to  charge  the  defendant 
for  the  hire  of  them,  because  the  servant  did  not  thereby  charge 
himself.  So  this,  being  an  entry  made  merely  for  the  party's  own 
use,  must  be  considered  as  res  inter  alios  acta.  The  case 
of  Roe  d.  *  Brunt  v.  Bawlings,  7  East,  279  (8  R  R.  632),  [*  116] 
went  on  a  different  ground ;  for  there  the  letter  written  by 
a  former  steward  of  the  estate  to  the  then  tenant  for  life,  contain- 
ing a  particular  of  the  ancient  rents,  &c,  was  by  him  handed  down 
amongst  the  muniments  of  the  estate  to  the  succeeding  tenant  for 
life,  and  preserved  by  each  against  his  own  interest,  as  an  authen- 
tic document ;  and  on  this  ground  it  was  held  to  be  evidence  of 
the  ancient  rent  against  the  lessee  of  the  last  tenant  for  life,  by 
whose  acknowledgment  of  the  fact  such  lessee  was  bound.  They 
also  noticed  that  the  apothecary's  discharge  of  his  demand  was  not 
made  upon  the  entry  as  to  the  time  of  the  child's  birth,  but  only 
in  the  ledger  to  which  the  entry  referred.  And  they  observed 
upon  the  dangerous  consequence  of  introducing  a  laxity  in  the 
rules  of  evidence  by  extending  the  exceptions  of  hearsay  evidence 
of  particular  facts  beyond  the  strict  question  of  pedigree  and  that 
class  of  cases  where  entries  had  been  made  by  stewards  and  such 
like,  to  charge  themselves  in  account  with  the  payment  over  of  sums 
they  had  received  in  right  of  others,  to  whom  those  accounts  were 
delivered. 

Lord  Ellenborough,  C.  J.  I  should  be  extremely  sorry  if  any- 
thing fell  from  the  Court  upon  this  occasion  which  would  in  any 
degree  break  in  upon  those  sound  rules  of  evidence  which  have 
been  established  for  the  security  of  life,  liberty,  and  property  :  but 
in  declaring  our  opinion  upon  the  admissibility  of  the  evidence  in 
question,  we  shall  lay  down  no  rule  which  can  induce  such  ruin- 
ous consequences,  nor  go  beyond  the  limits  of  those  cases  which 
have  been  often  recognized,  beginning  with  that  of  Warren 
v.  Greenville.  The  question  is,  Whether  the  *  books  of  a  [*  117] 
man-midwife,  attending  upon  a  woman  at  the  time  of  her 
delivery,  and  making  charges  for  such  his  attendance,  which  he 
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thereby  acknowledges  to  have  been  paid,  are  evidence  of  the  time 
of  the  birth  of  the  son,  as  noted  in  those  entries  ?  That  the  books 
would  be  evidence  in  themselves  as  recording  this  event  of  the 
birth  and  other  similar  events  in  the  course  of  his  attendance  on 
his  patients,  at  the  several  times  when  they  took  place,  I  am  by 
no  means  prepared  to  say.  Nor  is  my  opinion  in  this  case  formed 
with  reference  to  the  declarations  of  parents,  &c,  received  in  evi- 
dence, as  to  the  birth  or  time  of  the  birth  of  their  children.  But 
I  think  the  evidence  here  was  properly  admitted,  upon  the  broad 
principle  on  which  receivers'  books  have  been  admitted ;  namely, 
that  the  entry  made  was  in  prejudice  of  the  party  making  it.  In 
the  case  of  the  receiver,  he  charges  himself  to  account  for  so  much 
to  his  employer.  In  this  case  the  party  repelled  by  his  entry  a 
claim  which  he  would  otherwise  have  had  upon  the  other  for  work 
performed,  and  medicines  furnished  to  the  wife ;  and  the  period  of 
her  delivery  is  the  time  for  which  the  former  charge  is  made ;  the 
date  of  which  is  the  22nd  of  April,  when,  it  appears  by  other  evi- 
dence, that  the  man-midwife  was  in  fact  attending  at  the  house  of 
Wm.  Fowden.  If  this  entry  had  been  produced  when  the  party 
was  making  a  claim  for  his  attendance,  it  would  have  been  evi- 
dence against  him,  that  his  claim  was  satisfied.  It  is  idle  to  say 
that  the  word  paid  only  shall  be  admitted  in  evidence  without  the 
context,  which  explains  to  what  it  refers :  we  must  therefore  look 
to  the  rest  of  the  entry,  to  see  what  the  demand  was,  which  he 
thereby  admitted  to  be  discharged.  By  the  reference  to  the 
ledger,  the  entry  there  is  virtually  incorporated  with  and 
[*118]  made  a  part  of  the  other  entry,  *of  which  it  is  explana- 
tory. So  far,  therefore,  the  case  of  Warren  v.  Greenville, 
if  it  be  law,  is  an  authority  in  point  to  the  present  case.  But  it  is 
supposed  that  after  the  evidence  of  the  solicitor's  book  there  had 
been  received,  the  Court  had  repented  of  their  decision,  and  put 
the  case  to  the  jury  entirely  on  the  presumption  of  a  surrender 
from  length  of  time.  But  how  does  that  appear,  either  upon  the 
report  in  Strange,  or  by  what  fell  from  Lord  Mansfield  in  the 
case  in  Burrow  ?  Warren  v.  Greenville  was  decided  in  the  year 
1740,  about  40  years  after  the  time  when  it  was  insisted  that  the 
surrender  should  be  presumed  to  have  been  made.  And  to  fortify 
that  presumption,  the  report  says  that  the  defendant  offered  the 
attorney's  debt-book  in  evidence,  containing  charges  for  drawing 
and  engrossing  the  surrender,  which  it  appeared  by  the  book  were 
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paid.  This  evidence  was  objected  to,  but  allowed  by  the  Court, 
who  thought  it  material,  upon  the  inquiry  into  the  reasonableness 
of  presuming  a  surrender,  and  not  to  be  suspected  to  be  done  for 
this  purpose.  The  entries  were  read  accordingly.  But  the  Court 
afterwards  declared  "  that  without  that  circumstance  they  would 
have  presumed  a  surrender ;  and  desired  it  might  be  noticed  that 
they  did  not  require  any  evidence  to  fortify  the  presumption  after 
such  a  length  of  time."  Now  what  is  the  fair  inference  to  be  col- 
lected from  that  report  ?  not  that  the  Court  doubted  at  all  whether 
the  evidence  of  the  entries  in  the  book  had  been  properly  received ; 
but  that  they  were  afraid,  that  by  fortifying  and  buttressing  up, 
by  this  further  evidence,  a  presumption  so  strong  from  the  mere 
lapse  of  time  they  might  be  supposed  to  have  weakened  that  pre- 
sumption ;  which  they  wished  to  guard  against.  And  this  is  in 
substance  the  account  which  Lord  Mansfield  himself 
*  gives  of  that  decision  in  the  case  in  Burrow.  But  he  [*119] 
also  states  that  the  point  of  evidence  was  strongly  liti- 
gated ;  which  shows  that  it  did  not  pass  without  much  discussion 
and  consideration :  and  his  account  of  the  fact  there  given  in  evi- 
dence, so  far  from  showing  the  report  to  be  incorrect,  is  a  strong 
confirmation  of  it  in.  the  material  circumstance.  Here  it  appears 
distinctly  from  other  evidence  that  there  was  the  work  done  for 
which  the  charge  was  made :  for  the  man-midwife  was  sent  for  by 
the  father,  and  he  attended  at  the  house  on  the  day  when  the 
mother  was  delivered :  and  the  discharge  in  the  book,  in  his  own 
hand-writing,  repels  the  claim  which  he  would  otherwise  have 
had  against  the  father  from  the  rest  of  the  evidence  as  it  now  ap- 
pears. Therefore  the  entry  made  by  the  party  was  to  his  own  im- 
mediate prejudice,  when  he  had  not  only  no  interest  to  make  it,  if 
it  were  not  true,  but  he  had  an  interest  the  other  way,  not  to  dis- 
charge a  claim  which  it  appears  from  other  evidence  that  he  had. 
The  evidence,  therefore,  in  this  case  was  properly  received,  as  well 
upon  the  authority  of  the  case  of  Warren  v.  Greenville  as  upon 
principle. 

Grose,  J.  General  rules  of  evidence  are  of  the  greatest  con- 
sequence ;  for  either  admitting  evidence  of  a  fact  when  it  should 
be  excluded,  or  rejecting  it  when  it  ought  to  be  admitted,  would 
shake  the  security  of  all  property :  the  right  decision,  therefore, 
of  every  case  of  this  sort  is  of  great  importance.  But  it  is  very 
difficult  sometimes  to  distinguish  the  nice  shades  of  difference 
VOL.  xi.  — 18 


274 


EVIDENCE. 


5*.  14.  — Hifham  v.  BUfway,  10  Xact,  119-191. 

between  cases  of  this  description ;  and  therefore  I  am  always  glad 
to  find  an  express  authority  on  which  I  can  set  my  foot  The 

case  of  Warren  d.  Webb  v.  Greenville  is  of  that  sort, 
[*  120]  *  which  ought  not  now  to  be  called  in  doubt,  having  been 

confirmed  in  the  subsequent  case  by  Lord  Mansfield,  and 
since  that  again  by  this  Court.  Relying,  therefore,  upon  that 
authority,  which  applies  most  strongly  to  this  case,  I  think  the 
evidence  was  rightly  admitted,  and  even  without  the  entries,  I 
think  there  was  evidence  sufficient  to  find  the  verdict  which  has 
been  given,  though  those  entries  put  the  matter  out  of  all 
question. 

Le  Blanc,  J.  On  inquiring  into  the  truth  of  facts  which 
happened  a  long  time  ago,  the  Courts  have  varied  from  the  strict 
rules  of  evidence  applicable  to  facts  of  the  same  description  hap- 
pening  in  modern  times,  because  of  the  difficulty  or  impossibility 
by  lapse  of  time  of  proving  those  facts  in  the  ordinary  way  by 
living  witnesses.  On  this  ground,  hearsay  and  reputation,  (which 
latter  is  no  other  than  the  hearsay  of  those  who  may  be  supposed 
to  have  been  acquainted  with  the  fact,  handed  down  from  one 
to  another,)  have  been  admitted  as  evidence  in  particular  cases. 
On  that  principle  stands  the  evidence  in  cases  of  pedigree,  of 
declarations  of  the  family  who  are  dead,  or  of  monumental  inscrip- 
tions, or  of  entries  made  by  them  in  family  bibles.  The  like  evi- 
dence has  been  admitted  in  other  cases,  where  the  Court  were 
satisfied  that  the  person  whose  written  entry  or  hearsay  was 
offered  in  evidence  had  no  interest  in  falsifying  the  fact,  but  on 
the  contrary  had  an  interest  against  his  declaration  or  written 
entry ;  as  in  the  case  of  receivers'  books.  I  do  not  mean  to  give 
any  opinion  as  to  the  mere  declarations  or  written  entries  of  a 
midwife  who  is  dead,  respecting  the  time  of  a  person's  birth, 
being  made  of  a  matter  peculiarly  within  the  knowledge  of  such  a 

person:  it  is  not  necessary  now  to  determine  that  question; 
[*  121]  but  *  I  would  not  be  bound  at  present  to  say  that  they 

are  not  evidence.  But  here  the  entries  were  made  by  a 
person  who,  so  far  from  having  any  interest  to  make  them,  had 
an  interest  the  other  way ;  and  such  entries  against  the  interest 
of  the  party  making  them  are  clearly  evidence  of  the  fact  stated, 
on  the  authority  of  the  case  of  Warren  v.  Greenville,  and  of  all 
those  cases  where  the  books  of  receivers  have  been  admitted.  I 
understand  the  expression  used  by  Sir  John  Strange,  in  his  report 
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of  that  case,  very  differently  from  what  they  have  been  argued  to 
mean.  There  was  a  presumption  there  of  a  surrender  from  the 
circumstances  of  the  case,  and  from  length  of  time ;  and  besides 
that  presumption  so  arising,  there  was  a  confirmation  of  it  by  the 
entry  in  question.  The  Court  only  said  that  there  was  sufficient 
to  presume  the  surrender,  without  the  evidence  of  the  entry ;  bat 
not  that  they  had  any  doubt  that  the  entry  was  evidence.  And 
this  account  of  it  is,  I  think,  confirmed  by  Lord  Mansfield  in  the 
case  in  Burrow ;  who  says  that  the  point  was  much  debated,  and 
explains  the  observations  made  by  Sir  John  Strange  at  the  con- 
clusion of  his  report.  Then  I  cannot  distinguish  this  from  the 
case  of  Warren  v.  Cheenville,  nor  from  those  of  receivers'  accounts, 
nor  from  Roe  d.  Brunt  v.  Rawlings.  The  reasons  given  for  admit- 
ting the  evidence  in  the  latter  case  apply  also  to  the  present, 
though  I  think  in  a  much  stronger  degree.  And  I  cannot  agree 
to  distinguish  the  entry  from  the  ledger  in  favour  of  the  objection  ; 
for  in  the  ledger,  in  which  Hewit  discharges  his  claim,  the  date  is 
mentioned ;  but  at  any  rate  that  is  not  weakened  by  its  corre- 
spondence with  the  other  entry. 

Bayley,  J.  This  was  no  officious  entry  made  by  one  [122] 
who  had  no  concern  in  the  transaction :  he  had  no  interest 
in  making  it :  and  as  he  thereby  discharged  an  individual  against 
whom  he  would  otherwise  have  had  a  claim,  I  think  the  entry 
was  evidence  by  all  the  authorities.  There  were  two  entries  read, 
the  one  following  the  other,  without  any  intervening  date;  the 
first  of  these,  relating  to  Fallows,  is  dated  the  22nd  of  April,  1768  ; 
and  this  is  marked  as  paid  :  the  next,  as  to  Fowden,  is  not  stated 
there  to  be  paid ;  but  it  refers  to  a  particular  page  in  the  ledger, 
where  the  charge  against  Fowden  is  made,  including  items,  one 
of  which  is  for  delivering  his  wife,  corresponding  in  date  with  the 
former  entry ;  and  there  he  states  himself  to  have  been  paid  for 
his  work  and  medicines.  Therefore,  if  he  had  brought  an  action 
for  his  work,  and  had  received  notice  to  produce  his  books,  this 
entry  would  have  discharged  the  father.  Now  all  the  cases  agree, 
that  a  written  entry,  by  which  a  man  discharges  another  of  a 
claim  which  he  had  against  him,  or  charges  himself  with  a  debt 
to  another,  is  evidence  of  the  fact  which  he  so  admits  against 
himself,  there  being  no  interest  of  his  own  to  advance  by  such 
entry.  In  Outram  v.  Moretoood,  the  entry  made  was  for  the 
party's  own  interest  who  made  it ;  for  he  entered  the  receipt  of 
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rent  from  another  person;  therefore,  if  that  had  been  evidence 
for  him,  or  for  those  claiming  under  him,  it  would  have  been 
furnishing  evidence  for  himself  of  a  right  to  the  estate.  But  the 
principle  to  be  drawn  from  all  the  cases,  beginning  with  Warren 
v.  Greenville  down  to  Roe  v.  Rawlings,  is  that  if  a  person  have 
peculiar  means  of  knowing  a  fact,  and  make  a  declaration  of  that 

fact,  which  is  against  his  interest,  it  is  clearly  evidence 
[*  123]  *  after  his  death,  if  he  could  have  been  examined  to  it 

in  his  lifetime.  And  that  principle  has  been  constantly 
acted  upon  in  the  case  of  receivers1  accounts. 

Rule  discharged. 

ENGLISH  NOTES. 

In  order  that  evidence  may  be  admissible  within  the  rule,  it  is  im- 
material whether  it  be  in  the  form  of  a  verbal  declaration  or  a  written 
entry;  per  Thesiger,  L.  J.,  in  Bewley  v.  Atkinson  (1880),  13  Ch.  D. 
283,  49  L.  J.  Ch.  153,  41  L.  T.  603,  28  W.  R.  638;  Reg.  v.  Overseers 
of  Birmingham  (1861),  1  B.  &  S.  763,  31  L.  J.  M.  C.  63,  5  L.  T.  309, 
10  W.  R.  41,  but  where  the  statements  are  verbal  there  is  reason  for 
watching  more  carefully  the  evidence  by  which  they  are  proved.  Reg. 
v.  Overseers  of  Birmingham,  supra. 

The  declaration  must  be  against  the  proprietory  or  pecuniary  inter- 
est of  the  person  making  it;  per  Lord  Brougham  in  Sussex  Peerage 
Case  (1844),  11  CI.  &  Fin.  85,  112;  Reg.  v.  Overseers  of  Birming- 
ham, supra.  A  statement  written  or  verbal  by  a  deceased  person  to 
the  effect  that  he  had  only  a  limited  interest  in  property  to  which  he 
was  entitled  has  been  held  to  amount  to  such  a  declaration.  Sly  v. 
Dredge  (1877),  2  P.  D.  91,  46  L.  J.  P.  63,  25  W.  R.  463;  Doed. 
Sheriff  v.  Coulthred  (1837),  7  Ad.  &  El.  235,  2  N.  &  P.  165,  W.  W.  & 
D.  477;  Flood  v.  Russell  (1892),  29  L.  R.  Ir.  91.  On  the  other  hand 
an  entry  by  a  deceased  stockbroker  in  his  day-book  of  a  purchase  of 
certain  shares  for  one  of  his  clients  was  held  not  to  be  against  his 
pecuniary  interest,  because  it  might  according  to  the  turn  of  the 
market  have  been  to  his  advantage;  Massey  v.  Allen  (1879),  13  Ch.  D. 
558,  49  L.  J.  Ch.  76,  41  L.  T.  788,  28  W.  R.  212.  Where  in  a  fore- 
closure action  brought  in  1884,  in  respect  of  land  mortgaged  in  1863, 
the  only  evidence  that  interest  had  been  paid  since  1876  was  an  entry 
made  by  a  deceased  mortgagee  in  1878,  it  was  held  that  as  the  entry 
would  prove  the  revival  of  a  debt  then  statute  barred,  it  was  in  the 
interest  of  the  mortgagee  and  could  not  be  received  in  favour  of  his 
representative,  the  plaintiff;  JSTewbould  v.  Smith  (1886),  33  Ch.  D.  127. 
55  L.  J.  Ch.  788,  55  L.  T.  194,  34  W.  R.  690. 
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The  statement  must  be  against  the  interest  of  the  person  making  it 
at  the  time  when  it  is  made,  and  it  is  not  sufficient  that  it  might  after- 
wards turn  out  to  be  so.  Thus  an  admission  of  a  debt  in  the  state- 
ment of  affairs  of  a  deceased  bankrupt  is  not  evidence  as  against  his 
trustee  in  bankruptcy,  merely  because  it  might  turn  out  that  there  was 
a  surplus  after  his  creditors  had  been  paid.  Ex  parte  Edwards,  In  re 
Tollemache  (C.  A.  1884),  14  Q.  B.  D.  415;  Ex  parte  Revell,  In  re 
Tollemache  (1884),  13  Q.  B.  D.  720,  64  L.  J.  Q.  B.  89,  51  L.  T.  376, 
33  W.  R.  288. 

The  statement  is  evidence  not  only  of  the  particular  fact  which  is 
against  interest,  but  also  of  any  other  fact  contained  in  it  and  sub- 
stantially connected  with  the  same  subject-matter.  Reg.  v.  Overseers 
of  Birmingham  (1861),  1  B.  &  S.  763,  31  L.  J.  M.  C.  63,  5  L.  T.  309, 
10  W.  R.  41;  Taylor  v.  Witham  (1876),  3  Ch.  D.  605,  45  L.  J.  Ch. 
798,  24  W.  R.  877.  In  this  respect  an  entry  against  a  man's  interest 
differs  from  one  made  in  the  course  of  his  duty  which  does  not  go  be- 
yond those  matters  which  it  was  his  duty  to  enter.  Percival  v.  Nanson 
(1851),  7  Ex.  1,  21  L.  J.  Ex.  11. 

An  entry  by  a  deceased  person,  charging  himself,  is  admissible 
against  strangers  notwithstanding  that  there  may  be  persons  living  to 
whom  these  facts  are  known  and  who  might  be  called  as  witnesses. 
Middleton  v.  Melton  (1829),  10  B.  &  C.  317,  322. 

An  entry  made  more  than  thirty  years  ago  and  coming  from  the 
proper  custody,  is  admissible  in  evidence  without  proof  of  the  hand- 
writing of  the  person  by  whom  it  purports  to  have  been  made*  Wynne 
v.  Tyrwhitt  (1821),  4  B.  &  Aid.  376,  23  R.  R.  311. 

AMERICAN  NOTES. 

The  principal  case  is  cited  and  its  doctrine  approved  by  Greenleaf  (1  Ev. 
s.  147),  and  is  substantiated  by  Hosford  v.  Rone,  41  Minnesota,  247 ;  Bird 
v.  Hueston,  10  Ohio  State,  428;  Holladay  v.  Littlepage,  2  Munford  (Virginia), 
816.  "  If  there  is  anything  settled,  it  is  that  the  rule  excluding  hearsay 
evidence  does  not  apply  to  oral  or  written  declarations  of  deceased  persons 
made  against  their  interest."  Taylor  v.  Gould,  57  Penn.  State,  152.  The 
principal  case  is  also  cited  and  approved  in  Peck  v.  Gilmer,  4  Devereux  & 
Battle  (Nor.  Car.),  249 ;  Hinkley  v.  Davis,  6  New  Hampshire,  210.  Cases 
involving  the  precise  principle  of  the  Rule,  and  relating  to  declarations  or 
non-official  entries  by  third  persons  not  claiming  any  ownership  or  interest 
in  the  matter  are  scarce  in  this  country.  Mr.  Wallace,  in  his  note  to  the 
principal  case,  in  2  Smith's  Leading  Cases,  291,  says:  "But  although  there 
are  dicta  in  favor  of  the  point  of  Higham  v.  Ridgway,  it  is  believed  that  there 
is  no  adjudged  case  in  the  United  States  which  establishes  it  as  a  principle 
that  admissions  or  entries  by  a  third  person  against  his  interest  are  admis- 
sible evidence  after  his  death."   Mr.  Wharton  cites  the  principal  case  with 
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references  to  a  number  of  authorities  which  are  not  in  point  The  case  is 
also  included  in  Prof.  Thayer's  Cases  on  Evidence.  The  principal  case 
is  cited  in  NicholU  v.  Webb,  8  Wheaton  (U.  8.  Sup.  Ct.),  334,  the  case  of  an 
entry  by  a  notary,  by  Mr.  Justice  Story,  who  says  of  Lord  Eltenborough's 
laying  stress  on  the  circumstance  that  the  entry  was  against  interest,  "  this 
seems  very  artificial  reasoning,  and  could  not  apply  to  the  original  entry  in 
the  day  book,  which  was  made  before  payment ;  and  even  in  the  ledger  the 
payment  was  alleged  to  have  been  made  six  months  after  the  service.  So 
that  in  truth  at  the  time  of  the  entry  it  was  not  against  the  party's  interest." 
He  continues :  "  We  think  it  a  safe  principle,  that  memorandums  made  by  a 
person  in  the  ordinary  course  of  his  business,  of  acts  or  matters  which  his 
duty  in  such  business  requires  him  to  do  for  others,  in  case  of  his  death,  are 
admissible  evidence  of  the  acts  and  matters  so  done."  In  Leland  v.  Cameron, 
31  New  York,  115,  the  entry  by  an  attorney,  in  his  register,  in  the  proceed- 
ings in  the  action,  of  the  issuing  of  an  execution,  which  could  not  be  fouud, 
was  held,  the  attorney  being  dead,  to  be  competent  evidence  of  the  fact  that 
the  execution  was  issued.  This  is  put  on  the  ground  that  the  entry  was  in 
the  usual  employment  and  without  any  interest  to  misrepresent. 

In  Livingston  v.  imo«x,  ft6  New  York,  507,  a  receipt  signed  by  a  deceased 
sheriff,  of  redemption  money  after  sale  on  execution,  was  held  admissible  to 
prove  redemption,  on  authority  of  Leland  v.  Cameron,  and  Nicholls  v.  Webb, 
supra,  on  the  grounds  of  those  decisions,  and  also  on  the  separate  ground  that 
it  was  against  interest.  In  Augusta  v.  Windsor,  19  Maine,  317,  a  physician's 
entries  were  admitted,  the  court  holding  that  they  need  not  be  against  inter- 
est. The  principal  case  is  cited  and  followed  in  While  v.  Chouteau,  1E.D. 
Smith  (N.  Y.  Com.  PL),  497  (one  Judge  dissenting).  That  was  an  action  by 
a  broker  for  the  price  of  goods  claimed  to  have  been  purchased  and  paid  for 
by  him  and  delivered  to  the  defendant ;  and  the  declaration  of  the  former 
owner,  deceased,  that  he  had  received  payment  therefor  from  the  plaintiff  was 
admitted. 

In  Arms  v.  Middleton,  23  Barbour  (N.  Y.  Sup.  Ct.),  571,  an  entry  was 
admitted  in  circumstances  not  imposing  the  duty,  and  where  it  was  not 
against  interest,  but  was  simply  in  accordance  with  the  business  habit  of  the 
person  making  it,  namely,  a  register  kept  by  a  physician  of  births  in  his  own 
practice,  the  Court  observing :  "  It  is  not  necessary,  as  appears  by  several  of 
the  cases,  that  there  should  be  an  absolute  duty,  on  doing  an  act,  to  make  an 
entry  of  it,  to  render  the  entry  admissible  after  the  death  of  the  person 
making  it ;  it  is  sufficient  that  it  is  a  proper  case  for  making  an  entry  of  the 
act,  and  that  such  is  his  usual  practice"  (citing  Augusta  v.  Windsor,  supra). 
This  decision  is  cited  obiter,  with  approval,  in  Forgay  v.  Atlantic  M.  Ins.  Co., 
2  Robertson  (N.  Y.  Sup.  Ct.),  96.  But  in  Matter  of  Paige,  62  Barbour,  476, 
it  was  said,  obiter,  that  a  memorandum  in  the  handwriting  of  a  physician, 
in  an  account  book  kept  by  him,  of  the  time  a  child  was  born  under  his 
attendance,  is  inadmissible  as  evidence  of  the  time  of  the  birth,  after  the 
death  of  the  physician,  unless  it  is  "  supported  by  proof  of  its  truth."  The 
entry  charged  three  dollars  for  the  services,  and  on  the  opposite  page  it  was 
marked  "  settled."   This  seems  clearly  wrong ;  no  authorities  are  cited,  and 
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tfee  Judge  merely  observes  that  he  "  knows  of  no  role  of  evidence  which  would 
allow  such  a  memorandum,"  etc. 

In  New  Hampshire,  to  show  the  character  and  extent  of  an  injury  to  a 
wagon-wheel  alleged  to  have  been  caused  by  a  collision  with  the  defendant's 
locomotive,  plaintiff  proved  that  several  spokes  had  been  broken  as  though  by 
a  blow,  and  that  a  person  since  deceased  had  repaired  the  wheel.  The  account 
book  of  the  deceased  person  was  offered  in  evidence.  It  showed  a  charge 
against  the  plaintiff  for  sixteen  spokes,  together  with  a  stated  price.  The 
court  held  that  the  evidence  was  admissible  to  show  that  the  injuries  were 
caused  by  the  collision.  Lassone  v.  Boston  jr  L>  R.  Co.,  06  New  Hampshire, 
845.  This  is  a  very  exhaustive  treatment  of  the  subject.  The  principal  case 
was  chiefly  relied  on,  and  many  other  English  oases  were  cited.  Also  Nourse 
v.  McCay,  2  Rawle  (Penn.  State),  70,  where  to  show  that  a  deed  was  a 
forgery,  the  account  book  of  a  deceased  magistrate,  showing  charges  for 
acknowledgments  of  three  other  deeds  on  the  same  day,  and  none  for  the  ac- 
knowledgment of  the  deed  in  question,  was  held  admissible.  Also  State  v. 
Phair,  48  Vermont,  366,  an  indictment  for  the  murder  of  Mrs.  Freeze.  After 
her  murder  the  prisoner  pawned  a  watch.  To  identify  the  watch  as  hers, 
a  book  kept  by  Parmenter,  a  deceased  jeweler,  containing  a  description  of 
watches  repaired  by  him,  was  offered  in  evidence.  It  contained  the  following 
entries:  "Dec.  11,  1871,  Mrs.  Freeze,  gold  anchor,  Freres  (maker),  No. 
66,876,  cleaning  screw,  repairing  jewell,  91.50.  Jan.  17,  1873,  Mrs.  Freeze, 
gold  anchor,  Freres,  No.  56,376,  cleaning  and  Jewells,  $2.00."  It  was  held 
admissible,  although  it  does  not  appear  that  the  charges  were  marked  paid, 
or  in  any  other  way  that  they  had  been  paid,  and  although  counsel  urged,  on 
the  authority  of  the  principal  case,  that  it  must  appear  that  the  entries 
were  against  interest.   The  court  relied  on  The  Earl  of  Torrington't  Case. 

In  Bridgewaier  v.  Roxbury,  54  Connecticut,  213,  the  principle  was  extended 
to  the  case  of  entries  by  a  person  who  had  subsequently  become  insane  and 
incompetent  to  testify,  and  it  was  held  that  they  need  not  be  against  interest. 
This  was  a  settlement  case,  and  the  entries  were  those  of  a  physician  charging 
a  town  for  his  attendance  upon  the  paupers.  Ash-mead  v.  Colby,  26  Connecti- 
cut, 289,  and  Abel  v.  Fitch,  20  Connecticut,  06,  were  cited. 

Entries  made  by  a  deceased  wife,  in  her  memorandum  book,  of  payments 
to  her  husband,  are  not  receivable  against  him.  Miller  v.  Clark,  5  Lansing 
(N.  Y.  Supr.  Ct.),  38a 

In  Brennan  v.  Hall,  181  New  York,  160,  the  question  was  as  to  the  owner- 
ship of  a  mortgage  held  in  his  lifetime  by  Hall,  it  being  claimed  by  Mary  H. 
Jarvis  as  against  Sarah  A.  Jarvis.  Offer  in  evidence  was  made  of  a  memo- 
randum made  on  the  mortgage  by  Hall,  to  the  effect  that  Sarah  furnished 
the  money  to  buy  it,  and  that  it  did  not  belong  to  him,  but  was  to  be  reas- 
signed to  her  or  to  her  order,  and  binding  himself  so  to  reassign.  The  Court 
observed :  "  Defendants  offered  to  put  in  evidence  the  indorsement  upon  the 
envelope  and  the  other  paper,  for  the  purpose  of  showing  that  the  mortgage 
actually  belonged  to  Sarah  A.  Jarvis,  and  was  held  by  Hall  in  trust  for  her. 
It  was  claimed  that  the  evidence  was  competent  because  these  were  written 
declarations  and  entries  made  by  Hall,  then  deceased,  which  were  against  his 
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interest  when  made.  There  is  a  well-recognized  exception  to  the  rule  which 
excludes  hearsay  evidence,  by  which  declarations  and  entries  made  by  persona 
since  deceased,  against  their  interest  when  made,  are  allowed.  Such  declara- 
tions and  entries  are  received  because  of  the  extreme  improbability  that  the 
person  making  them  would  fabricate  or  falsely  make  them  against  his  own 
interest.  (1  Greenleaf  s  Ev.  s.  147  et  seq.)  To  bring  the  declarations  and 
entries  in  such  a  case  within  the  exception,  the  fundamental  requirement  is 
that  they  should  at  the  time  be  against  the  interest  of  the  person  making 
them.  The  exception  does  not  apply  here  because  these  statements  of  Hall 
were,  when  made,  against  the  interest  of  Mary  H.  Jarvis,  and  not  against  his 
interest.  He  never  at  any  time  claimed  to  hold  the  mortgage  as  his  own,  and 
never  in  fact  owned  it,  and  the  defendants,  upon  the  trial,  did  not  claim  he 
ever  owned  it,  or  that  they  had  any  interest  in  it.  If  these  statements  were 
allowed  as  evidence,  they  would  simply  tend  to  show  that  the  money  in 
controversy  belonged  to  Sarah  A.  Jarvis,  and  hence  they  are  not  within 
the  reason  of  the  exception,  and  it  is  confidently  believed  that  no  authority 
can  be  found  holding  such  statements  competent  evidence  under  such 
circumstances." 

The  doctrine  is  universally  applied  in  cases  of  official  or  guari-official 
entries ;  as  for  example,  the  church  record  of  baptism  to  prove  the  date  of 
the  baptism.  Whiicher  v.  McLaughlin,  115  Massachusetts,  167.  So  of  a 
notary's  entries :  Spann  v.  Baltzell,  1  Florida,  301 ;  46  Am.  Dec.  346.  See 
Sitler  v.  Gehr,  105  Penn.  State,  577  ;  51  Am.  Rep.  207 ;  Hunt  v.  Order  of  Chosen 
Friends,  64  Michigan,  671 ;  8  Am.  St.  Rep.  855:  "  Those  (baptismal)  registers 
serve  a  purpose  equivalent  to  that  served  by  family  records.  In  this  country 
they  are  fairly  to  be  dealt  with  as  equivalent  to  corporation  records,  which 
are  generally  evidence  of  such  matters  as  are  recorded  in  the  usual  course  of 
affairs.  There  is  not  much  authority  on  the  subject  here,  but  all  the  analo- 
gies and  reasons  which  apply  to  other  presumptively  correct  documents  apply 
to  these."  Citing  Hutchins  v.  Kimmell,  31  Michigan,  126 ;  18  Am.  Rep.  164 
(marriage)  ;  Durfee  v.  Abbott,  61  Michigan,  471  (baptism  but  not  age) ;  Lewis 
v.  Marshall,  5  Peters  (U.  S.  Sup.  Ct.),  470  (burial).  "The  rejection  of  such 
proofs  would  be  disastrous.  They  are  relied  on  by  the  whole  community." 
So  of  an  entry  made  by  a  school-teacher  of  the  ages  of  pupils  on  entering 
school.  People  v.  Brow,  90  Hun  (N.  Y.  Sup.  Ct.),  514.  So  in  Welsh  v.  BarretU 
15  Massachusetts,  379,  entries  made  by  a  bank  messenger  in  his  book  of  de- 
mands on  and  notices  to  makers  of  notes  left  in  the  bank  for  collection 
(founded  on  the  Earl  of  TorringtotVs  Case). 

In  Lawrence*.  Kimball,  1  Metcalf  (Mass.),  524,  an  action  against  an  assessor 
for  selling  property  for  taxes,  on  the  ground  that  they  had  been  paid  to  a  de- 
ceased collector,  the  Court,  Shaw,  C.  J.,  excluded  oral  declarations,  observing  : 
"  It  was  argued  that  this  was  within  another  exception  to  the  rule  respecting 
hearsay,  viz.,  that  the  admission  was  made  by  the  collector,  in  a  matter  against 
his  interest  at  the  time,  inasmuch  as  it  rendered  him  liable  to  the  town  as  for 
so  much  money  collected.  Higham  v.  Rid g way,  10  East,  109.  But  we  think 
this  has  been  confined  wholly  to  the  case  of  entries  made  in  books,  or  other 
receipts,  documents,  or  written  memoranda,  made  by  a  person  deceased,  in 
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relation  to  a  matter  contrary  to  his  interest  at  the  time,  and  which  went  to 
charge  him  with  some  debt  or  duty,  10  East,  ubi  sup.  De  Rutzen  v.  Fair, 
4  Adolph.  &  Ellis,  53.  This  distinction  was  taken  and  relied  on,  and  made 
the  ground  of  decision,  in  Framingham  Manufacturing  Co,  v.  Barnard,  2 
Pick.  532.  It  was  founded  mainly  on  the  consideration  of  the  clearness  and 
certainty  of  such  written  memoranda  made  by  a  party,  against  his  interest, 
in  contradistinction  to  the  looseness  and  uncertainty  of  verbal  statements,  or 
even  of  letters.  We  think,  upon  a  view  of  the  authorities,  that  the  evidence 
was  not  admissible  on  that  ground.  It  was  evidence  of  the  statements  of  the 
collector,  not  in  writing,  made  to  third  persons,  in  the  course  of  casual  conver- 
sation, and  not  in  the  exercise  of  his  authority  as  collector."  This  distinction 
is  disapproved  in  Livingston  v.  Arnoux,  supra,  the  Court  saying  "  there  is  no 
principle  upon  which  it  can  be  supported  ;  "  and  it  is  pointedly  condemned, 
after  learned  examination  of  all  the  authorities,  English  and  American,  in 
County  of  Mahaska  v.  Ingalls,  16  Iowa,  81.  The  Court  conclude :  "  Our 
examination  and  survey  of  this  subject  maybe  thus  summed  up  :  This  species 
of  evidence  being  somewhat  anomalous  in  its  character,  and  standing  on  the 
ultima  Thule  of  competent  testimony,  is  not  highly  favored  by  the  courts,  and 
the  tendency  is  to  restrict  rather  than  to  enlarge  the  right  to  receive  it,  or  at 
least  to  require  the  evidence  to  be  brought  clearly  within  all  the  conditions 
requisite  for  its  reception."  These  conditions,  the  Court  continue,  are  as 
follows:  (1)  the  declarant  must  be  dead;  (2)  the  declaration  must  have  been 
against  the  declarant's  interest ;  (3),  it  must  relate  to  a  matter  of  which  the 
declarant  was  immediately  and  personally  cognizable ;  (4)  there  must  have 
been  no  possible  motive  to  falsify. 


No.  15.  —  THOMPSON  ex  ux.  v.  TREVANION. 
(1694.) 

No.  16.  —  EEX  v.  LORD  GEORGE  GORDON. 
(1781.) 

RULE. 

Words  and  declarations  are  admissible  when  they  ac- 
company, or  immediately  —  and  so  that  there  is  no  time 
for  reflection  —  follow  (and  tend  to  set  a  character  upon) 
some  act  or  event  the  nature  of  which  is  the  subject  of 
enquiry. 
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Skinner,  402. 

Evidence.  —  Statements  accompanying  act  or  event 

[402]  Buled  upon  evidence,  that  a  mayhem  may  be  given  in 
evidence,  in  an  action  of  trespass  of  assault,  battery,  and 
wounding,  as  an  evidence  of  wounding,  per  Holt,  Chief  Justice ; 
and  in  this  case  he  also  allowed,  that  what  the  wife  said  immediate 
upon  the  hurt  received,  and  before  that  she  had  time  to  devise  or 
contrive  anything  for  her  own  advantage,  might  be  given  in  evi- 
dence ;  Quod  nota ;  this  was  at  Nisi  Prius  in  Middlesex  for  wound- 
ing of  the  wife  of  the  plaintiff. 

Sex  v.  Lord  George  Gordon. 

21  Howell's  State  Trials,  486,  585,  539. 

Evidence.  —  Cry  of  Mob  in  a  Tumult. 

In  a  trial  for  High  Treason  by  assembling  a  multitude  of  persons  by  force 
and  arms  to  compel  the  repeal  of  a  certain  Act  of  Parliament,  the  cry  of  the 
mob  assembled  on  the  occasion  is  evidence  as  tending  to  throw  light  on  the 
general  intent  of  the  persons  assembled. 

(Before  Lord  Mansfield,  L.  Ch.  J.,  Willes,  J.,  Ashubst,  J.,  and 
Buller,  J.) 

[5  and  6  Feb.,  1781.]  On  the  trial  of  Lord  George  Gordon  for 
High  Treason  on  an  indictment  charging  him  with  levying  war 
upon  the  King  by  means  of  an  armed  assemblage  of  persons,  the 

following  evidence  (inter  alia)  was  given :  — 
[535]     Mr.  Thomas  Gates  sworn. 

Examined  by  Mr.  Attorney-GeneraL 
You  are  the  City  marshal  ?  —  I  am. 

Do  you  recollect  any  disturbances  in  the  city  of  London  on  Sun- 
day the  4th  of  June  ?  —  I  recollect  a  disturbance  on  both  Sunday 
and  Monday,  the  4th  and  5th  of  June.  On  the  4th  it  was  in 
Whites  Alley,  Moorfields ;  it  was  at  a  Roman  Catholic  chapel. 

Were  there  any  houses  destroyed?  —  Yes,  three  houses  were 
destroyed  there. 

Were  they  the  houses  of  Roman  Catholics?  —  I  believe  they 
were ;  they  were  reputed  so. 
What  was  the  cry  ? — No  Popery  I 
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What  was  done  upon  the  Monday  ? 

Mr.  Kenyon.  I  shall  not  permit  improper  questions  to  be  asked 
without  objecting  to  them ;  this  is  not  connected  with  the  business 
of  Friday,  it  is  a  different  overt  act ;  it  is  in  a  different  connty. 

Attorney-GeneraL  After  proving  an  overt  act  in  one  county  I 
may  give  evidence  of  one  in  another. 

Mr.  Kenyon.  I  object  to  it,  because  it  is  irregular ;  not  for  fear 
of  the  consequences  to  my  client 

Attorney-GeneraL  I  submit  to  the  Court  that  after  the  incite- 
ment we  have  proved,  whether  the  business  was  all  done  on  Satur- 
day night,  or  continued  for  several  days,  it  is  evidence  to  be 
received  —  it  was  the  same  cry. 

Court.  No  doubt  you  are  at  liberty  to  give  in  evidence  every- 
thing which  shows  that  the  mob,  so  assembled,  on  the  2nd  of  June, 
had  a  general  intent,  by  terror  and  acts  of  violence,  to  force  a 
repeal  of  the  law.  That  does  not  affect  the  prisoner  till  you  make 
him  accessary  and  privy  to  it ;  but  every  circumstance  that  tends 
to  show  their  intent  you  may  give  in  evidence.  If  you  give  evi- 
dence of  an  overt  act  in  the  county  where  it  is  laid,  you  may  to  be 
sure  give  evidence  of  an  overt  act  in  another  county,  and  you  have 
done  it  already,  for  you  began  with  an  overt  act  in  the  county  of 
Surrey.  We  cannot  adjourn  in  this  case  at  all.  I  wonder  you 
don't  rather  confine  your  examination  to  acts  of  violence  at  the  very 
time,  on  the  2nd  of  June,  upon  the  members  of  both  Houses  of 
Parliament. 

Had  the  people  any  cockades  ? — They  had  blue  cockades. 

What  was  done  upon  the  Monday?  —  They  *  had  not  [*536] 
completely  finished  the  business  they  were  about;  they 
assembled  again  to  pull  up  the  floors  and  demolish  the  walls. 

What  was  done  on  the  Tuesday  ?  — They  had  fired  the  gaol  of 
Newgate,  the  Fleet,  Mr.  Langdale's,  and  several  other  houses. 

Were  they  the  houses  of  reputed  Roman  Catholics? — They  were. 

They  set  fire  to  the  jails? — Yes,  and  delivered  all  the  prisoners. 

What  was  done  the  next  day? — They  met  a  repulse  the  next 
day. 

What  was  the  cry,  at  all  these  times,  when  they  pulled  down 
these  houses?  —  No  Popery. 

Court.  You  said  the  cry  was  No  Popery :  do  you  mean  to  con- 
fine that  to  one  day,  or  was  it  every  day  ?  —  That  cry  continued 
every  day  till  the  soldiers  fired  at  them. 
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William  Hyde,  Esq.,  sworn. 
Examined  by  Mr.  Howorth. 

You  are  a  justice  of  the  peace  for  this  county  ? —  Yes. 

Were  you  on  the  2nd  of  June  observing  the  conduct  of  the  people 
at  the  foreign  ministers'  chapel  ?  —  Yes ;  I  was  in  Warwick  Street 
on  Friday  at  about  twelve  o'clock  at  night ;  when  I  came  down  to 
Warwick  Street  1  saw  a  vast  number  of  people  with  cockades  in 
their  hats ;  I  went  with  a  party  of  soldiers  to  secure  as  many  of 
the  rioters  as  I  possibly  could ;  as  soon  as  I  came  to  the  front 
of  the  house  I  saw  a  man  bringing  something  out  belonging  to 
the  chapel.  I  struck  at  him,  I  knocked  him  down,  and  sent  him 
to  the  watch-house. 

Was  the  chapel  destroyed  ?  —  All  the  inside  of  it  was. 

Was  any  cry  made  use  of  by  the  people  you  saw  assembled  there 
with  cockades  ?  —  Yes,  Down  with  it !  No  Popery  ! 

What  force  had  you  to  disperse  this  mob?  —  About  twenty 
soldiers. 

Do  you  remember,  on  the  Sunday  evening  following,  being  called 
upon  to  act  anywhere  as  a  magistrate  ?  —  I  was  called  upon,  on  the 
Sunday  evening,  to  go  to  Lincoln's  Inn-Fields ;  there  were  a  number 
of  people  demolishing  the  remainder  of  that  chapel. 

What  number  of  persons  did  you  observe  there  ?  —  Some  hun- 
dreds or  thousands. 

Did  you  observe  whether  they  had  any  cockades? — I  cannot 
take  upon  me  to  say. 

What  did  you  observe  on  the  Monday  ?  —  I  was  at  Warwick 
Street  chapel  on  the  Monday ;  information  came  to  me,  that  they 
were  going  to  destroy  Sir  George  Savile's  house ;  I  set  out ;  there 
was  a  vast  number  of  people  with  cockades  in  their  hats.  The 
horse  guards  immediately  came  into  the  square,  I  went  at  the  head 
of  them,  and  with  a  great  deal  to  do  we  drove  the  people  away. 

Was  any  general  cry  made  use  of  by  the  people  at  Sir  George 
Savile's  ?  —  Yes,  Down  with  it !  No  Popery ! 

Do  you  recollect  on  the  Tuesday,  the  6th  of  June,  being  called 
upon  anywhere?  —  On  Tuesday  the  6th  of  June  I  met 
[*537]  some  of  my  *  brother  magistrates  at  Westminster;  my 
station  was  fixed  at  Charing  Cross.  While  I  was  there  I 
was  informed  a  vast  number  of  people  had  come  with  flags,  and 
stopped  all  the  avenues  to  both  Houses  of  Parliament.  I  found 
several  coaches  were  stopped  in  Parliament  Street,  and  several  in 
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Palace-yard ;  some  they  wrote  upon  No  Popery,  others  they  would 
not  let  go  along  at  any  rate.  I  immediately  set  off  to  acquaint 
some  more  magistrates,  who  were  in  the  neighbourhood;  I  then 
went  to  call  out  the  horse  and  foot  guards ;  when  we  came  into 
Palace-yard  we  saw  several  coaches  stopped  by  the  mob ;  we  drove 
the  mob  away,  and  the  coaches  went  peaceably  along. 

Do  you  know  to  whom  those  coaches  belonged  ?  —  No ;  while  we 
were  in  Palace-yard  clearing  the  way,  information  was  brought 
that  many  coaches  were  stopped  in  coming  to  the  House ;  I  set  out 
to  clear  Parliament  Street  several  times ;  at  last  a  gentleman  came 
and  said, "  Lord  Sandwich  was  killed  or  lay  dying  in  Parliament 
Street ;  that  he  was  murdered  or  near  it,  or  would  be  before  we 
could  arrive."  We  set  off  directly ;  at  the  end  of  Parliament  Street 
we  found  Lord  Sandwich's  carriage  broke,  and  his  lordship  was  cut 
upon  the  left  side  of  his  head. 

Court.  Was  that  done  by  part  of  this  multitude  ?  —  By  part  of 
the  mob. 

In  what  state  did  you  find  him  ?  —  The  mob  was  about  his  lord- 
ship ;  he  was  cut  on  the  head,  and  the  glasses  of  the  chariot  were 
broken ;  I  asked  his  lordship  which  way  he  would  please  to  go,  he 
said  home ;  I  conducted  him  home. 

What  force  had  you  with  you  at  the  time  ?  —  T  suppose  a  dozen 
or  fourteen  of  the  light-horse ;  after  conducting  his  lordship  home 
we  came  back  again  to  Parliament  Street,  where  the  coaches  as 
usual  were  stopped;  we  cleared  the  street  as  well  as  we  could, 
and  got  into  Palace-yard  again. 

Had  those  persons  about  Lord  Sandwich's  coach  any  cockades  in 
their  hats  ?  —  They  had  blue  cockades  in  their  hats. 

Was  there  any  cry  made  use  of  by  these  people?  —  In  Par- 
liament Street  the  cry  was  No  Popery! 

Did  you  observe  that  this  multitude,  who  assembled  on  Tuesday, 
had  anything  in  their  hands? — At  first  they  had  no  weapons; 
there  were  flags  flying,  they  were  shouting  and  making  a  noise,  and 
crying  No  Popery !  In  the  beginning  of  the  afternoon,  or  about 
three  or  four  o'clock,  they  got  some  weapons. 

What  weapons?  —  New  faggot-sticks,  oak-sticks,  the  bark  of 
which  had  been  peeled  off ;  this  was  on  Tuesday  the  6th  of  June. 

What  number  of  these  people  were  there  thus  assembled  ?  —  I 
suppose  some  thousands. 

In  consequence  of  this  conduct  of  yours,  was  anything  done  to 
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your  house  ?  —  My  house  in  St.  Martin's  Street  was  pulled  down  on 
Tuesday,  and  on  Wednesday  my  house  at  Islington  was  pulled 
down. 

[*  538]    *  Cross-examined  by  Mr.  Kenyon. 

You  were  not  present  when  Lord  Sandwich  was  stopped, 
and  his  carriage  broken  ?  —  I  was  not 

You  know  nothing  of  the  parties  who  did  that?  —  No. 

Attorney-General.  You  found  Lord  Sandwich  in  the  hands  of 
the  mob?  —  I  did;  one  man,  a  resolute  impudent  fellow,  had  a 
stick  with  a  large  head,  with  a  leather  apron  or  something  twisted 
round  the  top  of  it;  he  said  "if  he  did  not  murder  him  then,  he 
would  before  he  had  done  with  him." 

Mr.  Kenyon.  Who  that  man  was  you  do  not  know  ?  —  I  do  not, 
my  attention  was  to  his  lordship. 

Henry  Lord  Porchester  sworn. 

Examined  by  Mr.  Attorney-General. 

Was  your  lordship  at  the  House  of  Commons  on  the  2nd  of 
June  laat?  —  I  was. 

Was  there  a  riot  at  the  House  ?  —  There  was. 

Did  you  observe  anything  in  the  hats  of  the  rioters  ?  —  Yes,  blue 
cockades. 

Did  your  lordship  observe,  whether  the  prisoner  had  or  not 
a  blue  cockade  that  day  ?  —  I  did  not  see  the  prisoner  that  day  but 
in  the  House  of  Commons.  I  shall  wish,  if  I  may  be  permitted,  to 
ask  of  the  Court  — 

Court.  It  is  not  worth  while  to  lose  a  minute  about  it,  for 
several  of  the  witnesses  have  said  they  saw  him  with  a  blue 
cockade. 

One  of  the  Jury.  Had  Lord  George  Gordon  a  blue  cockade  on 
Tuesday  the  6th  ?  —  I  only  saw  the  prisoner  in  the  House. 

Court.  No  matter  where ;  did  you  see  him  with  a  blue  cockade 
on  the  Tuesday?  —  I  certainly  did  in  the  House. 

John  Lucy  sworn. 

Examined  by  Mr.  Norton. 

Were  you  in  Palace-yard  on  Tuesday  the  6th  of  June  ?  —  I  was. 
At  what  time?  — Between  four  and  five  o'clock  in  the  after- 
noon. 

What  did  you  observe  there  ?  —  A  very  large  mob. 
Had  they  anything  in  their  hats?  —  Some  had  blue  cockades, 
but  I  had  not  one  in  my  hat 
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Was  there  any  general  cry  amongst  them  ?  —  The  cry  of 
No  Popery  \ 

Did  you  see  them  have  any  flags  ?  —  I  saw  three  flags. 

Do  you  know  any  of  the  persons  who  carried  those  flags?  — 
Yes,  one  James  Jackson.  As  soon  as  Justice  Hyde  had  ordered 
the  horse  to  ride  amongst  the  mob  to  disperse  them  in  Palace-yard, 
then  Jackson  hoisted  the  flag,  and  said  "  to  Hyde's  house  a-hoy," 
for  them  to  destroy  it  because  Mr.  Hyde  had  ordered  the  horse  to 
ride  amongst  the  mob.  Jackson  carried  a  black  and  red  flag,  he 
proceeded  in  front  of  the  mob,  and  was  followed  by  some 
hundreds  of  people  to  Justice  Hyde's  *  house.  I  went  to  Mr.  [*  539] 
Hyde's  house,  and  saw  James  Jackson  there  with  the  same 
flag,  and  I  saw  the  goods  thrown  out  of  Mr.  Hyde's  house. 

How  long  did  the  mob  stay  there  ?  —  Near  an  hour  I  believe. 

What  was  done  afterwards  ?  —  After  the  goods  were  thrown 
into  the  street  and  burnt,  James  Jackson  waved  his  flag  and 
walked  backwards  and  forwards  in  St.  Martin's  Street,  and  then 
cried  out,  "  A-hoy  for  Newgate ; "  the  mob  followed  him  in  great 
numbers  to  Newgate  to  let  out  the  prisoners.  I  saw  him  afterwards 
at  Newgate,  and  I  saw  him  inside  Mr.  Akerman's  parlour  at  the 
window,  with  the  flag  in  his  hand.1 

Was  Newgate  burnt?  —  It  was.  I  was  one  of  the  Protestant 
Association ;  I  knew  this  James  Jackson  to  be  a  very  desperate 
young  fellow. 

Barnard  Turner,  Esq.,  sworn. 

Examined  by  Mr.  Howorth. 

Mr.  Kenyon.   What  business  are  you  ?  —  A  sugar  refiner. 

Mr.  Howorth.  You  will  please  to  inform  the  Court  of  the  dis- 
turbances on  the  Wednesday  night  which  fell  within  your  observa- 
tion ?  —  On  Wednesday  evening,  about  six  or  seven  o'clock,  the 
London  Military  Association,  which  I  had  the  honour  to  command, 
marched  to  Bread  Street,  to  disperse  a  mob  which  was  then  destroy- 
ing a  Mr.  Donovan's  house.  We  came  in  sight  of  Mr.  Donovan's 
house,  and  saw  a  very  large  mob  were  taking  out  the  furniture 
from  Mr.  Donovan's  house,  and  burning  it  in  the  street  before  the 
house ;  we  halted  a  little  before  we  came  to  them,  and  I  as  com- 
manding officer  of  that  detachment,  used  all  the  arguments  I  could 

1  James  Jackson  was  tried  at  the  Old  house,  of  which  he  was  convicted,  and  was 
Bailey  in  Jane  session,  for  being  con-  executed.  See  the  Session's  paper  of  the 
cerned  in  the  demolition  of  Mr.  Akerman's  preceding  mayoralty,  No.  416,  page  61 5. 
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to  disperse  them  without  force,  but  I  found  it  ineffectual,  and  we 
were  afterwards  obliged  to  fire ;  after  firing  for  four  or  five  minutes, 
the  mob  dispersed,  and  some  prisoners  were  taken  in  Mr.  Dono- 
van's house ;  afterwards  the  Association  marched  down  to  St. 
Catherine's,  where  some  of  the  mob  were  destroying  the  house  of 
one  Lebarty  ;  the  rest  of  Wednesday  evening  and  Thursday  morn- 
ing, the  Association  were  employed  in  marching  after  the  mob, 
wherever  they  heard  they  were  assembled,  and  dispersing  them  on 
Thursday  about  six  or  seven  o'clock  in  the  morning,  the  Associa- 
tion were  dismissed  for  that  time. 

Was  there  any  general  cry  made  use  of  by  the  persons  concerned 
in  the  destruction  of  these  houses  ?  —  The  general  cry  I  observed 
was,  "  No  Popery,  no  Popery  !  Down  with  the  Papists,"  and  ex- 
pressions of  that  kind. 

[643-647]     Lord  Mansfield.    In  charging  the  jury,  after  stat- 
ing that  the  prisoner  was  indicted  for  that  species  of 
high  treason  which  is  called  levying  war  against  the  King,  ex- 
plained the  law  upon  that  subject. 

He  then  referred  to  Sir  George  Savilfe's  Act,  and  endeavoured  to 
refute  the  popular  impression  that  that  Act  was  a  toleration  of 
popery. 

He  observed  that  the  Act  passed  in  the  time  of  Charles  II., 
which  forbids  more  than  ten  persons  to  attend  a  petition  to  the 
King  or  either  House  of  Parliament,  is  in  force,  notwithstanding 
the  Bill  of  Rights. 

Having  read  the  evidence  verbatim  to  the  jury,  he  concluded  as 
follows :  — 

"  The  points  for  you  to  determine  are  — 

"Whether  this  multitude  were  assembled  and  acted  with  an 
intent  to  force  a  repeal  of  this  (called  Sir  George  Savile's)  Act,  and 
if  you  think  such  was  their  intent,  whether  the  share  the  prisoner 
had  in  getting  together  such  a  number  of  people  to  go  down  to  the 
House  of  Commons  —  in  meeting  them  in  St.  George's  Fields  —  in 
talking  to  them  in  the  lobby  —  in  wearing  the  cockade  on  Friday 
and  Saturday  —  or  in  any  other  part  of  his  conduct  —  had  the  same 
intent  by  the  terror  of  an  outrageous  multitude,  and  the  violences 
they  committed  and  threatened,  to  force  a  repeal  of  this  Act. 

"If  there  was  no  such  intention  either  in  the  mob  or  the 
prisoner,  he  ought  to  be  acquitted ;  but  if  you  think  there  was 
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such  an  intent  in  the  multitude,  incited,  promoted,  or  encouraged 
by  the  prisoner,  then  you  ought  to  find  him  guilty.  If  the  scale 
should  hang  doubtful,  and  you  are  not  fully  satisfied  that  he  is 
guilty,  you  ought  to  lean  on  the  favourable  side  and  acquit  him." 

The  jury  found  the  prisoner  Not  Guilty. 

ENGLISH  NOTES. 

In  an  action  by  the  assignees  of  a  bankrupt  to  recover  property  of 
the  bankrupt,  his  declarations  as  to  the  state  of  his  affairs  at  the  time 
the  defendant  became  possessed  of  the  property  are  admissible  on  be- 
half of  the  plaintiffs  for  the  purpose  of  showing  a  fraudulent  preference. 
Vacher  v.  Cocks  (1829),  M.  &  M.  353;  Herbert  v.  Wilcocks  (1829), 
lb.  355  ft.  In  such  an  action  the  declarations  of  the  bankrupt  as  to 
his  motives  for  absenting  himself  from  home,  made  at  the  time,  are 
evidence  to  prove  an  act  of  bankruptcy;  Bateman  v.  Bailey  (1794),  5 
T.  B.  512;  Boueh  v.  Great  Western  Railway  Co.  (1841),  1  Q.  B.  51, 
4  P.  &  D.  686,  and  a  direction  given  to  his  servant  to  deny  him  to  his 
creditors  is  admissible  for  the  same  purpose,  provided  it  be  followed 
by  an  actual  denial  or  some  other  act  which  is  evidence  of  an  actual 
as  distinct  from  an  intentional  beginning  to  keep  house.  Fisher  v. 
Boucher  (1830),  10  B.  &  C.  705.  In  criminal  charges  (such  as  rape) 
where  non-consent  is  a  material  element,  the  statement  of  the  prosecu- 
trix made  when  the  act  is  recent  is  evidence  for  the  prosecution,  so  far 
only  as  it  enables  the  jury  to  judge  whether  her  conduct  was  consis- 
tent with  her  testimony  that  the  acts  complained  of  were  against  her 
wilL  But  such  statement  is  no  evidence  of  the  acts  themselves. 
Reg.  v.  LUlyman  (19  June,  1896),  1896,  2  Q.  B.  167,  65  L.  J.  M.  C. 
195. 

Where  in  an  action  by  the  indorsee  of  a  promissory  note  against  the 
maker,  the  defence  was  that  it  was  made  under  a  usurious  agreement, 
letters  from  the  payee  to  the  maker  contemporaneous  with  the  making 
were  admitted  to  prove  the  usury;  Kent  v.  Low  en  (1808),  1  Camp. 
177 :  and  where  in  a  similar  action  it  appeared  that  the  plaintiff  had 
parted  with  possession  of  the  note  to  his  indorse r,  a  letter  sent  along 
with  the  note  was  held  admissible  as  showing  why  he  had  done  so, 
Bruce  v.  Hurly  (1815),  1  Starkie,  23.  In  an  action  by  the  indorsee 
of  a  bill  against  the  drawer,  the  statements  of  the  drawee  when  the  bill 
was  presented  were  held  admissible  as  to  want  of  assets;  but  not  what 
was  said  by  him  after  the  bill  became  due.  Prideaux  v.  Collier  (1817), 
2  Starkie,  57. 

In  order  to  prove  that  a  deed  was  made  in  consideration  of  a  mar- 
riage, it  may  be  shown  that  the  settlor  instructed  his  solicitor  to  pre- 
vol.  xi.  — 19 
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pare  the  deed  as  a  marriage  settlement,  and  referred  to  it  as  such 
before  the  marriage.  Tall  v.  Parlett  (1829),  M.  &  M.  472.  State- 
ments by  a  deceased  vendor  at  the  time  of  the  sale  to  indicate  the 
property  sold  are  admissible  for  its  identification.  Parrotty.  Watts 
(1877),  47  L.  J.  C.  P.  79,  37  L.  T.  758.  In  order  that  a  declara- 
tion by  a  deceased  tenant  for  life  may  be  admissible  against  the 
remainder  man,  it  must  be  accompanied  by  some  act  done  by  the 
tenant  for  life;  an  act  done  by  a  third  party  is  not  enough;  Howe  v. 
Malkin  (1878),  40  L.  T.  196,  27  W.  R.  340.  In  an  action  for  tres- 
pass to  the  plaintiffs  garden,  by  an  adjoining  owner,  declarations 
by  the  defendant's  predecessor  in  title  as  to  a  right  of  way  through 
the  garden  were  held  admissible.  Bennison  v.  Cartwright  (1864), 
5  B.  &  S.  1. 

The  declarations  of  a  woman  shortly  before  her  life  was  insured 
as  to  the  state  of  her  health  were  held  admissible  in  an  action  by 
her  husband  on  the  policy.  Aveson  v.  Lord  Kinnaird  (1805),  6  East, 
188,  2  Smith,  286,  8  R.  R.  455.  On  an  indictment  for  murder, 
statements  by  the  deceased,  in  the  absence  of  the  prisoner,  as  to  her 
present  bodily  condition,  are  admissible  in  order  to  prove  that  her 
death  resulted  from  that  condition,  but  are  inadmissible  in  so  far  as 
they  narrate  the  cause  of  that  condition.  Reg.  v.  Gloster  (1888),  16 
Cox  C.  C.  471. 

A  declaration  by  a  plaintiff  to  the  defendant  is  admissible  where  it 
comes  within  the  principle  stated  in  the  rule.  Say  sleep  v.  Symer 
(1834),  1  Ad.  &  El.  162.  Thus  in  an  action  in  respect  of  a  false  repre- 
sentation as  to  a  person's  solvency,  by  which  the  plaintiffs  had  been 
led  to  trust  him  with  goods,  their  declarations  made  at  the  time  to  the 
effect  that  they  trusted  him  in  consequence  of  the  representation,  are 
admissible  on  their  behalf.  Fellowes  v.  Williamson  (1829),  M.  &  M. 
306,  and  see  Bruce  v.  Hurly,  supra. 

On  the  same  principle  on  an  indictment  for  holding  a  seditious 
meeting,  evidence  was  admitted  of  inscriptions  and  devices  on  flags 
displayed  at  the  meeting  without  producing  the  originals;  Rex  v. 
Hunt  (1820),  3  B.  &  Aid.  666,  22  R.  R.  485 :  and  a  placard  con- 
taining a  proclamation  by  a  foreign  government  and  posted  up  in  a 
foreign  port,  was  allowed  to  be  proved  by  a  copy  with  a  view  to  show- 
ing the  nature  of  the  proclamation:  Bruce  v.  Nicolopulo  (1856),  11 
Ex.  129,  24  L.  J.  Ex.  321. 

AMERICAN  NOTES. 

The  Rule  correctly  expresses  the  doctrine  of  res  gestee  held  in  this  country. 
Greenleaf  cites  both  the  principal  cases.  Mr.  Chamberlayne  is  of  opinion 
that  the  rule  "  has  received  extended  development  in  this  country  beyond  the 
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limited  English  rule,"  and  that  "  the  principle  recognized,  more  or  less 
clearly,  by  the  American  authorities  is  this :  Oral  or  written  declarations,  by 
whomever  made,  accompanying  and  assisting  to  constitute  facts  in  issue  or 
facts  evidentiary  thereto,  are  competent  evidence,  provided  such  declaration  be 
contemporaneous  with  the  fact  which  it  assists  to  constitute,  and  so  limit, 
explain  or  characterize  such  fact  as  in  a  just  sense  to  be  a  part  of  it  and  nec- 
essary to  its  complete  understanding."  The  mass  of  cases  substantiating 
this  definition  is  enormous,  and  fair  examples  are  Lund  v.  Tyngsborough,  9 
Cushing  (Mass.)  36;  11  ibid.,  59  Am.  Dec.  159;  Insurance  Co.  v.  Mosley,  8 
Wallace  (U.  S.  Sup.  Ct.),  897;  Collagan  v.  Bums,  57  Maine,  449;  Castner  v. 
Sliker  (New  Jersey  Law,  to  appear) ;  Swift  v.  Mass.  jrc.  Ins.  Co.,  63  New  York, 
186 ;  20  Am.  Rep.  522 ;  Mack  v.  State,  48  Wisconsin,  271 ;  Green  v.  Bedell, 
48  New  Hampshire,  546 ;  New  Milford  v.  Sherman,  21  Connecticut,  101 ;  Jones 
v.  State,  71  Indiana,  66 ;  State  v.  Belcher,  13  South  Carolina,  459  ;  EntwhistU  v. 
Feighner,W  Missouri,  214;  Tennis  v.  Rapid  Transit  Co.,  45  Kansas,  503; 
Louden  v.  Blythe,  16  Penn.  State,  532;  D'dlard  v.  Scruggs,  86  Alabama,  670 ; 
State  v.  Howard,  32  Vermont,  380;  Harper  v.  Daill,  92  North  Carolina,  394; 
Tail  v.  HaU,  71  California,  149 ;  McLeod  v.  Ginther's  Adm'r,  80  Kentucky,  399 ; 
Frame  v.  Dennis,  45  New  Jersey  Law,  515;  Railroad  Co.  v.  Becker,  128  Illinois, 
545;  Pinney  v.  Jones,  64  Connecticut,  545  ;  42  Am.  St.  Rep.  209  ;  Walker  v. 
State,  34  Florida,  167 ;  43  Am.  St.  Rep.  186;  Summers  v.  Hibbard,  153  Illinois, 
102;  46  Am.  St  Rep.  872 ;  Page  v.  Lewis,  89  Virginia,  1 ;  18  Lawyers'  Rep. 
Annotated,  170;  Kleiberv.  People's  R.  Co.,  107  Missouri,  240;  14  Lawyers' 
Rep.  Annotated,-  613  (outcries  of  passengers  in  accident) ;  Barker  v.  St.  Louis 
$*c.  R.  Co.,  126  Missouri,  143 ;  26  Lawyers'  Rep.  Annotated,  843. 

The  courts  vary  greatly  in  their  views  of  what  is  contemporaneous,  some 
holding  strictly,  others  liberally.  All  agree  that  mere  narrative  of  past 
events  is  incompetent :  Railroad  Co.  v.  O'Brien,  119  United  States,  99 ; 
Waldele  v.  Railroad  Co., 95  New  York,  274  ;  47  Am.  Rep.  41;  Ross  v.  White, 
60  Vermont,  558 ;  Kirby  v.  Commonwealth,  77  Virginia,  681 ;  Cleveland  R.  Co. 
v.  Mara,  26  Ohio  State,  185;  People  v.  Davis,  56  New  York,  95;  Petrie  v. 
Railroad  Co.,  27  South  Carolina,  63.  But  some  hold  the  evidence  competent 
if  the  fact  "  is  so  nearly  contemporaneous  with  the  declaration  which  charac- 
terizes and  explains  it  as  to  exert  such  a  controlling  influence  on  the  mind  of 
the  speaker  that  the  statement  can  fairly  be  taken  to  be  not  so  much  the 
narrative  result  of  thought  as  the  natural  outcome  of  the  circumstances 
under  which  it  was  uttered."  Commonwealth  v.  McPike,  3  Cushing  (Mass.), 
181 ;  50  Am.  Dec.  727 ;  Hanover  R.  Co.  v.  Coyle,  55  Penn.  State,  396 ;  Ken- 
nedy v.  Railroad  Co.,'  130  New  York,  654;  Merkle  v.  Bennington,  58  Michigan, 
156;  55  Am.  Rep.  666.  The  cases  are  utterly  irreconcilable.  For  example : 
declarations  made  by  one  fatally  injured  by  a  railroad  accident,  half  an  hour 
after,  are  incompetent:  Waldele  v.  N.  Y.  frc.  R.  Co.,  95  New  York,  274;  47 
Am.  Rep.  41 ;  so  of  declarations  after  the  wound  was  dressed :  Mutcha  v. 
Pierce,  49  Wisconsin,  231 ;  35  Am.  Rep.  776 ;  so  as  to  declarations  of  railway 
engineer  five  minutes  after  an  accident :  Durkee  v.  Cent.  P.  Ry.  Co.,  69  Cali- 
fornia, 538  ;  58  Am.  Rep.  562 ;  so  as  to  the  like  made  from  ten  to  thirty 
minutes  after :  Vicksburgh  jr  M.  R.  Co.  v.  O'Brien,  119  United  States,  99 
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(four  judges  dissenting);  or  immediately  after:  Williamson  r.  Cambridge  R. 
Co.  (Massachusetts,  to  appear) ;  so  of  declarations  of  the  accused  fifteen  or 
twenty  minutes  after  the  occurrence :  Jones  v.  State  (Texas  Appeals,  to  appear)  ; 
so  of  declarations  by  an  engineer  an  hour  after  accident :  Hawker  v.  Bait,  ft 
Ohio  R.  Co.,  15  West  Virginia,  628;  36  Am.  Rep.  825:  "They  must,  it 
seems  to  me,  be  regarded  as  a  relation  of  past  events  merely,  as  much  so  as 
if  the  statements  had  been  made  the  next  day ; "  so  of  declarations  by  a 
carrier's  servant  immediately  after  accident:  .Ryan  v.  Gilmer, 2  Montana,  517; 
25  Am.  Rep.  744 ;  and  so  in  Adams  v.  Hannibal  St.  J.  R.  Co.,  74  Missouri, 
653;  41  Am.  Rep.  333;  so  where  made  an  hour  after:  Aldridge's  Adm'rv. 
Midland  Blast  Furnace,  78  Missouri,  559;  so  where  made  "  soon 99  after  : 
Am.  St.  Co.  v.  Landreth,  102  Penn.  State,  131;  48  Am.  Rep.  196;  so  where 
immediately  after:  Sullivan  v.  Origon  &c.  Co.,  12  Oregon,  892;  53  Am.  Rep. 
864;  so  where  the  injured  person  had  been  removed  from  the  scene  of  the 
accident:  Merkle  v.  Township  of  Bennington,  58  Michigan,  156;  55  Am.  Rep. 
666 ;  so  of  declarations  by  one  accused  of  murder  made  fifteen  or  twenty 
minutes  after  the  killing :  Lynch  v.  State,  24  Texas  Appeals.  850  ;  5  Am.  St. 
Rep.  888;  or  a  minute  after:  King  v.  State,  65  Mississippi,  576;  7  Am.  St. 
Rep.  681 ;  an  hour  or  two  after:  Missouri  P.  R.  Co.  v.  Ivey,  71  Texas,  409; 
1  Lawyers'  Rep.  Annotated,  500;  so  of  the  brutal  remark  of  a  brakeman  to  a 
woman  immediately  after  a  blow  inflicted  by  his  negligence :  Butler  v.  Man- 
hattan R.  Co.,  143  New  York,  417 ;  26  Lawyers'  Rep.  Annotated,  46,  —  "  not 
in  their  nature  a  part  of  the  fact; "  so  of  declarations  by  an  injured  railway 
employee,  five  minutes  after  he  was  taken  from  under  the  cars :  Eastman  v. 
Boston  M.  R.  Co.,  165  Mass.  342 ;  so  of  declarations  by  a  railway  conductor 
to  a  passenger,  eight  or  ten  minutes  after  he  had  ejected  another  passenger, 
of  his  reasons  for  the  ejection  :  Barker  v.  St.  Louis  frc.  R.  Co.,  126  Missouri, 
143;  47  Am.  St  Rep.  646. 

On  the  other  hand ;  declarations  by  a  switchman  immediately  after  are  com- 
petent :  Little  Rock,  frc.  Ry.  Co.  v.  Leverett  (Arkansas,  to  appear) ;  so  in  Han- 
over R.  Co.  v.  Coyle,  55  Penn.  State,  402 ;  Casey  v.  N.  Y.,  j-c.  R.  Co.,  78  New 
York,  518;  McLeod  v.  Ginther's  Admfr,  80  Kentucky,  399 ;  so  in  Cleveland  v. 
Newsom,  45  Michigan,  62 ;  O'Connor  v.  Chicago  frc.  R.  Co.  (Minnesota,  to  ap- 
pear) ;  so  as  to  declarations  of  party  half  an  hour  after:  Augusta  Factory  Co, 
v.  Barnes,  72  Georgia,  217 ;  53  Am.  Rep.  838 ;  so  where  immediately  after : 
City  of  Galveston  v.  Barbour,  62  Texas,  172;  50  Am.  Rep.  519;  so  of  one 
robbed,  u  very  soon  thereafter :  "  State  v.  Horan,  32  Minnesota,  394 ;  so  where 
two  minutes  after :  Kirby  v.  Commonwealth,  77  Virginia,  681 ;  so  of  agent  "  a 
few  moments"  after:  Hermes  v.  Chicago  (fc.  Ry.  Co.,  80  Wisconsin,  590  ;  27 
Am.  St.  Rep.  69;  International  frc.  Ry.  Co.  Y.Anderson,  82  Texas,  516;  27 
Am.  St.  Rep.  902 ;  declarations  of  party  half  an  hour  after  she  was  stabbed : 
Lewis  v.  State,  29  Texas  Appeals,  201 ;  25  Am.  St.  Rep.  720 ;  declarations  of 
the  accused,  fifteen  minutes  after  fight,  in  connection  with  finding  a  piece  of 
an  ear  which  he  had  bitten  off:  State  v.  Harris,  45  Louisiana  Annual,  842; 
40  Am.  St.  Rep.  259 ;  declarations  by  a  murdered  woman  immediately  after 
the  assault :  Von  Pollnitz  v.  State,  92  Georgia,  16 ;  44  Am.  St.  Rep.  72 ;  decla- 
rations of  party  two  minutes  after  accident :  Louisville  frc.  R.  Co.  v.  Buck, 
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116  Indiana,  666  ;  2  Lawyers'  Rep.  Annotated,  520;  a  minute  or  two  after  : 
Ohio  5*  M.  R.  Co.  v.  Stain,  133  Indiana,  243;  19  Lawyers'  Rep.  Annotated, 
733. 

An  interesting  application  of  the  doctrine  in  question  was  made  in  People 
v.  DriscoU,  107  New  York,  414,  a  trial  for  murder.  On  the  cross-examina- 
tion of  M.,  the  defendant  was  permitted  to  show  that  immediately  after  the 
shooting  the  deceased  stated  in  presence  of  M.  and  others,  that  M.  had 
shot  her.  Held,  that  it  was  proper  for  the  prosecution  to  show  that  M.  at 
the  time  denied  the  accusation,  produced  his  pistol,  and  delivered  it  to  an 
officer  present,  and  that  it  was  fully  loaded  and  the  barrel  was  cold. 

In  Richberger  v.  American  Express  Company  (Mississippi,  to  appear) ;  31 
Lawyers'  Rep.  Annotated,  890,  it  was  held  that  the  cursing,  abuse,  and  mal- 
treatment of  a  person  by  an  agent  of  an  express  company  immediately  after 
refunding  to  such  person  overcharges  which  he  had  come  to  the  office  to 
obtain,  and  the  delivery  of  a  receipt  therefor,  are  part  of  the  res  gestm  and 
make  the  company  liable  for  the  tort 

One  accused  of  murder  may  show  immediately  after  the  act  he  went  for 
an  officer  and  surrendered  himself,  saying  that  the  act  was  accidental,  the 
time  between  the  act  and  the  surrender  not  exceeding  twenty  or  thirty 
minutes.    Boston  v.  State,  94  Georgia,  590. 

Statements  by  an  injured  party  to  a  physician  with  a  view  to  indicating 
the  cause  of  injury  are  inadmissible  :  Morrisseyv.  Ingham,  111  Massachusetts, 
63;  Collins  v.  Waters,  54  Illinois,  485;  Gray  v.  McLaughlin,  26  Iowa,  279. 
{Contra:  Harriman  v.  Stowe,  57  Missouri,  97.)  But  statements  made  with  a 
view  to  medical  treatment,  and  exclamations  indicating  pain  are  competent ; 
Fay  v.  Harlan,  128  Massachusetts,  244  ;  35  Am.  Rep.  372 ;  Towle  v.  Blake,  48 
New  Hampshire,  92 ;  Earl  v.  Tupper,  45  Vermont,  275 ;  Wilson  v.  Oranby, 
47  Connecticut,  59 ;  36  Am.  Rep.  51;  Quai/e  v.  Chicago  frc.  Ry.  Co.,  48  Wis- 
consin, 513 ;  33  Am.  Rep.  821 ;  even  if  not  made  to  a  physician :  Cleveland  frc. 
R.  Co.  v.  Newell,  104  Indiana,  264 ;  54  Am.  Rep.  812 ;  Hagenlocher  v.  Coney 
Island  j-c.  R.  Co.,  99  New  York,  136;  Atchison  £c.  R.  Co.  v.  Johns,  36 
Kansas,  769;  59  Am.  Rep.  609.  (Contra:  Roche  v.  Brooklyn  frc.  R.  Co.,  105 
New  York,  294  ;  59  Am.  Rep.  506,  on  the  ground  that  as  parties  themselves 
are  now  competent  as  witnesses  the  reason  of  the  rule  has  ceased,  and  "  the 
rule  itself,  adopted  with  reluctance,  and  followed  cautiously,  should  also 
cease."  This  case  is  criticised  and  disapproved  in  Board  frc.  v.  Leggett,  115 
Indiana,  544,  Elliott,  J.,  observing :  "  If  the  law  once  was  that  such  declara- 
tions were  admissible,  it  was  not  in  the  power  of  the  court  to  annul  it" 
But  in  the  New  York  case  the  declarations  were  not  made  to  a  physician, 
nor  for  the  purpose  of  procuring  professional  assistance.) 

Antecedent  declarations  have  sometimes  been  admitted  as  res  gestae.  As 
in  Cox  v.  State,  64  Georgia,  374 ;  37  Am.  Rep.  76,  where  two  agreed  to  arm 
and  fight,  and  then  separated  and  armed,  and  met  within  an  hour  and 
fought,  and  one  was  killed,  the  declarations  of  the  deceased  in  the  interval  to 
a  third  person  that  the  other  was  seeking  his  life.  So  in  Hunter  v.  State, 
40  New  Jersey  Law,  536,  statements  to  his  son  and  a  letter  to  his  wife  by  a 
man  murdered,  that  he  was  going  to  C.  with  the  prisoner.   This  doctrine  is 
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pronounced  by  the  present  writer,  in  a  note,  37  Am.  Rep.  83,  "  at  least  doubt- 
ful," citing  and  reviewing  all  the  cases;  and  it  is  disapproved  in  Stater. 
Young,  55  Kansas,  349.  In  Alabama  jrc.  R.  Co.  v.  Hill,  90  Alabama,  71;  9 
Lawyers1  Rep.  Annotated,  442,  the  statement  of  a  railway  passenger  just  before 
an  accident,  that  the  train  was  running  very  fast,  was  excluded. 

No.  17.  — REX  v.  WOODCOCK. 
(1789.) 

No.  18.  —  REG.  v.  BEDINGFIELD. 
(1879.) 

RULE. 

Dying  declarations  are  admissible  in  evidence  in  trials 
for  murder  or  manslaughter.  The  condition  of  the  evi- 
dence being  received  is  that  the  declaration  was  made  by 
the  person  after  receiving  the  fatal  stroke,  and  in  con- 
sciousness of  its  being  fatal. 

Bex  v.  Woodoook. 

1  Leach  C.  C.  500-505. 

[500]      Id  murder  the  declarations  of  the  deceased  after  the  mortal  wound  is 
given  may  be  received  in  evidence,  though  the  party  did  not  express  any 
apprehension  of  approaching  dissolution :  but  the  examination  of  such  a  person 
taken  by  a  magistrate  extrajudicially  cannot  be  received. 

At  the  Old  Bailey  January  Session  1789,  William  Woodcock  was 
tried  before  Lord  Chief  Baron  Eyre,  present  Mr.  Justice  Ash- 
hurst,  and  Mr.  Sergeant  Adair,  Recorder,  for  the  wilful  murder 
of  Silvia  Woodcock  his  wife. 

It  appeared  in  evidence,  that  she  was  found  lying  in  a  ditch,  in 
a  narrow  lane,  called  Robinson's  lane,  in  the  vicinity  of  Chelsea,  in 
the  county  of  Middlesex.  She  had  received  eight  wounds  about  the 
head,  face,  and  neck,  which  seemed  to  have  been  inflicted  with 
the  end  of  a  blunt  instrument ;  and  was  so  exhausted  by  the  loss 
of  blood  as  to  be  apparently  dead.  The  body  was  taken  to  Chelsea 
Poor-house,  put  into  a  warm  bed,  and  by  medical  assistance  restored 
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to  life.  In  the  course  of  eight  hours,  she  recovered  her  senses  to 
such  a  degree,  as  to  be  enabled  to  give  a  rational  account  of  the 
circumstances  by  which  this  catastrophe  was  accompanied.  The 
overseers  of  the  parish,  therefore,  thought  it  expedient  to  desire  the 
attendance  of  a  magistrate,  for  the  purpose  of  taking  her  informa- 
tion in  legal  form.  Mr.  Bead,  a  Justice  of  the  Peace  for  the 
county,  attended  at  the  Poor-house  accordingly.  He  found  the  in- 
formant, who  was  a  baptised  mulatto,  and  native  of  the  East  Indies, 
in  a  state  of  perfect  recollection.  He  told  her  that  he  was  a  magis- 
trate come  to  take  her  examination,  and  admonished  her  to  speak 
the  truth ;  and  as  she  appeared  sensible  of  the  impiety  and  dangers 
of  falsehood,  he  administered  an  oath  to  her,  and  received  her  in- 
formation, which  he  reduced,  in  her  own  words,  into  writing.  He 
afterwards  read  it  over  to  her  with  great  deliberation,  and  gave  it 
to  her  to  sign,  and  she  made  her  mark  on  the  paper  in  approbation 
of  its  contents.  The  magistrate  then  signed  it  himself ;  and 
being  proved  on  the  *  trial,  it  was  read  in  evidence.  It  also  [*  501] 
appeared,  from  the  evidence  of  the  surgeons,  that  she  died 
in  about  eight-and-f orty  hours  after  the  examination  had  been  taken, 
and  that  it  was  impossible  from  the  first  moment  that  she  could 
live  long ;  but  that  although  she  retained  her  senses  to  the  last 
moment,  and  repeated  the  circumstances  of  the  ill  usage  she  had 
received,  she  never  expressed  any  apprehension,  or  seemed  sensible 
of  her  approaching  dissolution.  The  evidence,  independent  of  the 
information  or  declarations  of  the  deceased,  was  of  a  very  pressing 
and  urgent  nature  against  the  prisoner. 

Under  these  circumstances  a  question  arose  with  the  Court, 
whether  the  evidence  which  had  been  obtained  from  the  deceased 
could  legally  be  left  with  the  Jury  ?  The  learned  Judge  therefore 
stated  the  case  to  them,  independent  of  that  evidence  ;  and  then 
stated  his  opinion  of  the  admissibility  of  the  examination  to  the 
following  effect : 

Evbe,  Chief  Baron.  If  I  were  satisfied  that  the  case  was  quite 
full  without  the  circumstances  which  the  deceased  has  disclosed,  I 
should  willingly  omit  to  state  them  as  evidence  against  the  prisoner, 
because  there  is  some  difficulty  as  to  the  legality  of  their  admission. 
Great  as  a  crime  of  this  nature  must  always  appear  to  be,  yet  the 
inquiry  into  it  must  proceed  upon  the  rules  of  evidence.  The  most 
common  and  ordinary  species  of  legal  evidence  consists  in  the  de- 
positions of  witnesses  taken  on  oath  before  the  Jury,  in  the  face  of 
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the  Court,  in  the  presence  of  the  prisoner,  and  received  under  all 
the  advantages  which  examination  and  cross-examination  can  give. 
But  beyond  this  kind  of  evidence  there  are  also  two  other  species 
which  are  admitted  by  law :  The  one  is  the  dying  declaration  of  a 
person  who  has  received  a  fatal  blow,  Rex  v.  Ely,  at  Old  Bailey  1720, 
before  Ld.  Ch.  J.  King,  12  Viner's  Abr.  118;  the  other  is  the  examina- 
tion of  a  prisoner,  and  the  depositions  of  the  witnesses  who  may  be 
produced  against  him,  taken  officially  before  a  Justice  of  the  Peace, 

by  virtue  of  a  particular  Act  of  Parliament*  which  authorises 
[*502]  *  magistrates  to  take  such  examinations,  and  directs  that 

they  shall  be  returned  to  the  Court  of  Gaol  Delivery.  This 
last  species  of  deposition,  if  the  deponent  should  die  between  the  time 
of  examination  and  the  trial  of  the  prisoner,  may  be  substituted  in 
the  room  of  that  vivd  voce  testimony  which  the  deponent,  if  living, 
could  alone  have  given,  and  is  admitted  of  necessity  as  evidence  of 
the  fact.  In  the  present  case  a  doubt  has  arisen  with  the  Court, 
to  which  doubt  I  entirely  subscribe,  Whether  the  examination  of 
the  deceased,  taken  in  writing  at  the  poor-house  by  Mr.  Read,  the 
magistrate,  is  an  examination  of  the  nature  I  have  last  described  ? 
It  was  not  taken,  as  the  statute  directs,  in  a  case  where  the 
prisoner  was  brought  before  him  in  custody ;  the  prisoner  therefore 
had  no  opportunity  of  contradicting  the  facts  it  contains.  It  was 
not  in  the  discharge  of  that  part  of  Mr.  Read's  duty  by  which  he 
is,  on  hearing  the  witnesses,  to  bail  or  commit  the  prisoner ;  but  it 
was  a  voluntary  and  extrajudicial  act,  performed  at  the  request  of 
the  overseer  ;  and  although  it  was  a  very  proper  and  prudent  act, 
yet  being  voluntary,  and  under  circumstances  where  the  Justice 
was  not  authorised  to  administer  an  oath,  it  cannot  be  admitted 
before  a  Jury  as  evidence ;  for  no  evidence  can  be  legal  unless  it  be 
given  upon  oath,  judicially  taken.  But  although  we  must  strip 
this  examination  of  the  sanction  to  which  it  would  have  been  en- 
titled, if  it  had  been  taken  pursuant  to  the  directions  of  the  Legis- 
lature, yet  still  it  is  the  declaration  of  the  deceased,  signed  by 
herself,  and  it  may  be  classed  with  all  those  other  confirmatory 
declarations  which  she  made  after  she  had  received  the  mortal 
wounds,  and  before  she  died.  Now  the  general  principle  on  which 
this  species  of  evidence  is  admitted  is,  that  they  are  declarations 
made  in  extremity,  when  the  party  is  at  the  point  of  death,  and 
when  every  hope  of  this  world  is  gone;  when  every  motive  to 
falsehood  is  silenced,  and  the  mind  is  induced  by  the  most  powerful 
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considerations  to  speak  the  truth.  A  situation  so  solemn,  and  so  aw- 
ful, is  considered  by  the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath  administered  in  a  Court 
of  Justice.  But  a  difficulty  also  arises  *  with  respect  to  these  [*  503] 
declarations ;  for  it  has  not  appeared,  and  it  seems  impossible 
to  find  out,  whether  the  deceased  herself  apprehended  that  she  was 
in  such  a  state 1  of  mortality  as  would  inevitably  oblige  her  soon 
to  answer  before  her  Maker  for  the  truth  or  falsehood  of  her  as- 
sertions. The  several  witnesses  could  give  no  satisfactory  informa- 
tion as  to  the  sentiments  of  her  mind  upon  this  subject  The  sur- 
geon said,  that  she  did  not  seem  to  be  at  all  sensible  of  the  danger 
of  her  situation,  dreadful  as  it  appeared  to  all  around  her ;  but  lay, 
submitting  quietly  to  her  fate,  without  explaining  whether  she 
thought  herself  likely  to  live  or  die.  Upon  the  whole  of  this  diffi- 
culty, however,  my  judgment  is,  that  inasmuch  as  she  was  mortally 
wounded,  and  was  in  a  condition  which  rendered  almost  immediate 
death  inevitable ;  as  she  was  thought  by  every  person  about  her  to  be 
dying,  though  it  was  difficult  to  get  from  her  particular  explanations 
as  to  what  she  thought  of  herself  and  her  situation ;  her  declarations, 
made  under  these  circumstances,  ought  to  be  considered 
by  *  a  Jury  as  being  made  under  the  impression  of  her  ap-  [*504] 
proaching  dissolution ;  for,  resigned  as  she  appeared  to  be,  she 
must  have  felt  the  hand  of  death,  and  must  have  considered  her- 
self as  a  dying  woman.  She  continued  to  repeat,  rationally  and 
uniformly,  the  facts  which  she  had  disclosed  from  the  moment  her 
senses  returned,  until  her  tongue  was  no  longer  capable  of  perform- 

1  In  the  case  of  Henry  Welbonrn,  who  The  declaration  was  received,  and  the 

was  indicted  at  Lincoln  Summer  Assizes  prisoner  was  found  guilty ;  hat  the  case 

1792,  for  poisoning  Elizabeth  Page,  his  was  referred  to  the  Judges  on  the  ques- 

fellow-servant,  she  declared  that  she  was  tion,  whether  although  in  the  first  part  of 

with  child  by  him,  and  by  his  persuasion  the  apothecary's  evidence  he  swore  that  he 

and  procurement  had  been  taking  bitter  made  the  deceased  sensible  of  her  danger 

apple,  and'  a  white  powder,  which  was  before  she  made  the  declaration,  yet  as  he 

found  to  be  arsenic,  for  the  purpose  of  afterwards  said,  that  at  the  time  she  made 

producing  abortion.    She  had  recently  the  declaration  she  believed  that  she  was 

been  in  great  pain,  and  was  extremely  getting  better  from  the  pain  ceasing,  the 

ill,  apparently  dying,  and  seemed  to  be  evidence  ought  not  to  have  been  rejected : 

sensible  of  her  situation  and  danger,  and  a  majority  of  the  Judges  were  of 

though  she  did  not  say  so,  but  at  the  time  opinion  that  it  did  not  sufficiently  appear 

she  made  the  declaration  she  was  free  that  the  deceased  knew  or  thought  she 

from  pain,  a  mortification,  in  the  opinion  was  in  a  dying  state  when  she  made  the 

of  the  apothecary,  having  taken  place,  and  declaration ;  on  the  contrary,  she  had 

from  being  so  free  from  pain  he  believed  reason  to  think  that  if  she  told  what  was 

that  she  thought  she  was  getting  well,  the  matter  with  her  she  might  have  relief 

She  died,  however,  in  an  hour  afterwards,  and  recover. 
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ing  its  office.  Declarations  so  made  are  certainly  entitled  to  credit ; 
they  ought  therefore  to  be  received  in  evidence :  but  the  degree  of 
credit  to  which  they  are  entitled  must  always  be  a  matter  for  the 
sober  consideration  of  the  Jury,  under  all  the  circumstances  of  the 
case.  His  Lordship  then  left  it  with  the  Jury  to  consider,  whether 
the  deceased  was  not  in  fact  under  the  apprehension  of  death, 
though  she  did  not  seem  to  expect  immediate  dissolution ;  and 
said,  that  if  they  were  of  opinion  that  she  was,  then  the  declara- 
tions were  admissible ;  but  that  if  they  were  of  a  contrary  opinion, 
they  were  not  admissible.1 

The  prisoner  was  convicted,  and  executed  on  Monday,  19 
January,  1789. 

Beg.  v.  Bedingfield. 

14  Cox  C.  C.  841-345. 

[341]  Murder  or  Suicide.  —  Evidence.  —  Statement  of  deceased.  —  Dying  decla- 
ration. —  Ees  gesta. 

On  an  indictment  for  murder,  it  appearing  that  the  deceased,  with  her  throat 
cut  through,  came  suddenly  oat  of  a  room,  in  which  she  left  the  prisoner,  who 
also  had  his  throat  cat,  and  was  speechless,  and  that  she  said  something  imme- 
diately after  coming  out  of  the  room,  and  a  few  minutes  before  she  died,  —  the 
question  being,  murder  or  suicide. 

Held j  that  her  statement  was  not  admissible,  either  as  a  dying  declaration  or 
as  part  of  the  res  gesta.    Sed  qtuere,  whether  in  such  a  case  the  act  is  complete 

1  The  same  point  occurred  in  Dingler's  declaration  was  made  was  sufficient  to 

Case  at  Old  Bailey  September  Session,  show  that  she  was  actually  dying,  and  that 

1791  ;  and  by  Mr.  Justice  Gould  was  it  was  to  be  inferred  from  it  that  she  was 

decided  accordingly  upon  the  authority  conscious  of  her  situation;  and  gave  no 

of  this  case.    In  the  case  of  Thomas  particular  direction  on  the  subject  to  the 

Johns,  who  was  tried  at  the  Carmarthen  Jury,  who  found  the  prisoner  guilty.  But 

Spring  Session  1790,  for  the  murder  of  the  case  was  saved,  and  in  Easter  Term, 

Rachael  his  wife,  the  declarations  of  the  1790,  all  the  Judges  agreed  that  it  ought 

wife,  made  between  the  time  of  the  mor-  not  to  be  left  to  the  Jury  to  say  whether 

tal  blow  and  the  death,  were  received  the  deceased  thought  she  was  dying  or 

in  evidence,  although  it  did  not  appear  not;  for  that  must  be  decided  by  the 

that  she  had  expressed  any  apprehension  Judge  before  he  receives  the  evidence ; 

of  danger.    It  was  objected  that  these  and  if  a  dying  person  either  declare  that 

declarations  were  not  admissible,  as  it  he  knows  his  danger,  or  it  is  reasonably  to 

was  not  proved  that  she  considered  her-  be  inferred  from  the  wound,  or  state 

self  at  the  time  as  a  dying  person  ;  the  [*505]  of  illness,  that  he  was*  sensible  of 

evidence  not  being  express  on  that  head  :  his  danger,  the  declarations  are 

but  that  if  the  evidence  were  admissible,  good  evidence.  1  East's  Crown  Law,  357., 

it  ought  to  have  been  left  to  the  Jury  to  358.  And  the  same  point  was  again  decided 

consider  whether  she  was  at  the  time  con-  in  the  Case  of  Henry  Welbourn,  Lincoln 

scions  of  approaching  death.    But  the  Summer  Assizes  1792,  before  Mr.  Jastice 

Court  was  of  opinion  that  the  evidence  of  Ashhurst,  on  a  case  saved  for  the  opinion 

the  state  of  her  health  at  the  time  the  of  the  Judges.   1  East's  C.  L.  360. 
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until  death  takes  place,  and  whether,  as  to  a  dying  declaration,  it  is  not  a  ques- 
tion of  fact,  upon  the  surgical  evidence,  whether,  from  the  nature  of  the  wound, 
the  person  must  not  have  been  conscious  of  almost  immediate  death'. 

The  prisoner,  Henry  Bedingfield,  was  indicted  for  the  murder  of 
a  woman  at  Ipswich. 

Carlos  Cooper  and  Blofeld  for  the  prosecution. 
Simms  Reeve  for  the  prisoner. 

It  appeared  that  the  prisoner  had  relations  with  the  deceased 
woman,  and  had  conceived  a  violent  resentment  against  her  on 
account  of  her  refusing  him  something  he  very  much  desired,  and 
also  as  appearing  to  wish  to  put  an  end  to  these  relations  ;  he  had 
uttered  violent  threats  against  her,  and  had  distinctly  threatened 
to  kill  her  by  cutting  her  throat  She  carried  on  the  business  of  a 
laundress,  with  two  women  as  assistants,  the  prisoner  living  a  little 
distance  from  her.  On  the  night  before  the  day  on  which  the  act 
in  question  occurred,  the  deceased,  from  something  that 
had  been  said,  entertained  apprehensions  about  *  him,  and  [*  342} 
desired  a  policeman  to  keep  his  eye  on  her  house,  and  he 
being  near  at  ten  at  night  heard  the  voice  of  a  man  in  great  anger. 
Early  next  morning,  earlier  than  he  had  ever  been  there  before, 
he  came  to  her  house,  and  they  were  together  in  a  room  some  time. 
He  went  out,  and  she  was  found  by  one  of  the  assistants  lying 
senseless  on  the  floor,  her  head  resting  on  a  footstool.  He  went  to 
a  spirit  shop  and  bought  some  spirits,  which  he  took  to  the  house, 
and  went  again  into  the  room  where  she  was,  both  the  assistants 
being  at  that  time  in  the  yard.  In  a  minute  or  two  the  deceased 
came  suddenly  out  of  the  house  towards  the  women  with  her 
throat  cut,  and  on  meeting  one  of  them  she  said  something,  point- 
ing backwards  to  the  house.  In  a  few  minutes  she  was  dead.  In 
the  course  of  the  opening  speech  on  the  part  of  the  prosecution  it 
was  proposed  to  state  what  she  said.  It  was  objected  on  the  part 
of  the  prisoner  that  it  was  not  admissible,  and 

Cockburn,  C.  J.  said  he  had  carefully  considered  the  question 
and  was  clear  that  it  could  not  be  admitted,1  and  therefore  ought 
not  to  be  stated,  as  it  might  have  a  fatal  effect  I  regret,  he  said, 
that,  according  to  the  law  of  England,  any  statement  made  by  the  de- 

1  Qucere,  whether  it  could  be  properly  showing  whether  she  must  not  hare  been 

admitted,  except  upon  the  evidence  espe-  conscious  of  death  —  circumstances  prob- 

cially  as  to  the  nature  of  the  wound,  the  ably  not  appearing  on  the  depositions, 
time  of  death,  and  other  circumstances 
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ceased  should  not  be  admissible.  Then  could  it  be  admissible  1 
having  been  made  in  the  absence  of  the  prisoner,  as  part  of  the  res 
gestce,  but  it  is  not  so  admissible,  for  it  was  not  part  of  anything 
done,  or  something  said  while  something  was  being  done,  but  some- 
thing said  after  something  done.  It  was  not  as  if,  while  being  in 
the  room,  and  while  the  act  was  being  done,  she  had  said  some- 
thing which  was  heard. 

Counsel  for  the  prosecution  consequently  did  not  state  what  the 
deceased  said,  but  said  they  should  tender  it  in  evidence,  and  ac- 
cordingly, when  the  witness  was  called  —  one  of  the  assistants 
who  heard  the  statement  —  she  was  first  asked  as  to  the  circum- 
stances, and  stated  that  "  the  deceased  came  out  of  the  house  bleed- 
ing very  much  at  the  throat,  and  seeming  very  much  frightened," 
and  then  said  something,  and  died  in  ten  minutes.2 

It  was  then  proposed  to  prove  what  she  said,  but 

Cockbuen,  C.  J.  said  it  was  not  admissible.  Anything,  he  said, 
uttered  by  the  deceased  at  the  time  the  act  was  being  done  would 
be  admissible,  as,  for  instance,  if  she  had  been  heard  to  say  some- 
thing, as  "Don't,  Harry!"  But  here  it  was  something 
[*  343]  stated  by  *  her  after  it  was  all  over,  whatever  it  was,  and 
after  the  act  was  completed. 

It  was  submitted,  on  the  part  of  the  prosecution,  that  the  state- 
ment was  admissible  as  a  dying  declaration,  the  case  to  be  proved 
being  that  the  woman's  throat  was  cut  completely  and  the  artery 
severed,  so  that  she  was  dying,  and  was  actually  dead  in  a  few 
minutes ;  but 

Cockburn,  C.  J.  said  the  statement  was  not  admissible  as  a 
dying  declaration,  because  it  did  not  appear  that  the  woman  was 
aware  that  she  was  dying.8 


1  Apparently  the  Lord  Chief  J cstice 
had  not  in  his  mind  the  possible  admissi- 
bility of  the  statement  as  a  dying  declara- 
tion, which  would  depend  (in  the  absence 
of  express  evidence)  on  the  evidence  of  the 
surgeon  as  to  the  nature  of  the  wound  and 
the  probable  state  of  the  deceased. 

9  The  question  whether  these  circum- 
stances were  not  sufficient,  at  all  events 
coupled  with  the  evidence  subsequently 
given  by  the  surgeon  as  to  the  nature  of 
the  wound  and  its  probable  effect  on  the 
system,  and  her  actual  death  in  a  few 
minutes,  to  show  that  she  must  have  been 
under  the  sense  of  impending  death,  was 


not  much  argued,  the  Lord  Chief  Jus- 
tice having  already  intimated  that  his 
mind  was  made  up. 

•  At  the  era  of  the  Revolution  it  was 
not  doubted  that  the  declarations  of  the 
deceased,  made  after  the  fatal  stroke,  were 
admissible  in  evidence,  apparently  without 
requiring  any  other  evidence  that  the  per- 
son must  have  known  he  was  dying  be- 
yond the  fact  that  he  was  dying  and  was 
speedily  dead.  Thus  on  a  trial  for  murder, 
where  the  deceased  had  received  nine 
wounds  with  a  sword,  and  was  dying,  the 
counsel  for  the  prosecution  offered  to  give 
in  evidence  several  declarations  made  by 


B.  C.  VOL.  XI.]     SECT.  III.  —  SPECIAL  EVIDENCE  ADMISSIBLE. 


301 


Wo.  18.—  Beg.  ▼.  Bertingfleld,  14 Cox  C.  C.  844. 


*  It  was  urged  that  the  woman  must  have  known  it,  as  [*  344] 
she  was  actually  dying  at  the  time,  but 

Cockburn,  C.  J.  said  that  though  she  might  have  known  it  if 
she  had  had  time  for  reflection,  here  that  was  not  so,  for  at  the  time 
she  made  the  statement  she  had  no  time  to  consider  and  reflect 
that  she  was  dying ;  there  is  no  evidence  to  show  that  she  knew 


the  deceased  on  his  death-bed,  whereby  he 
charged  the  prisoners  with  having  barbar- 
ously murdered  him ;  and  the  Court,  with- 
out hesitation,  let  in  the  evidence ;  upon 
which  they  called  the  clergyman  who  at- 
tended the  deceased,  and  who  swore  that 
being  desired  by  some  friends  to  press  the 
deceased  to  say  what  provocation  he  had 
given  them  to  use  him  in  that  manner 
(with  repeatedly  stabbing  him),  he  de- 
clared, as  a  dying  man,  that  he  gave  no 
provocation,  but  that  they  barbarously 
murdered  him  (1  Strange,  449),  subse- 
quently, however,  admitting  that  he  had 
struck  one  of  them  with  a  small  cane, 
which,  of  course,  would  be  too  slight  a 
provocation  to  excuse  not  merely  a  single 
wound  with  a  deadly  weapon,  but  re- 
peated barbarous  and  murderous  wounds, 
repeated  not  less  than  nine  times,  running 
him  through  the  body  over  and  over 
again,  evidently  with  murderous  intent. 
The  mere  fact  that  the  party  said  he  was 
dying  or  described  himself  as  dying, 
wonld,  of  course,  be  immaterial  if,  in  fact, 
he  was  not  dying  and  did  not  die  for  some 
time ;  and  on  the  other  hand  if  from  the 
event  it  appears  that  he  was  dying,  and 
from  the  nature  of  the  wounds  it  was 
manifest  that  he  must  have  felt  himself 
dying,  the  statement  is  to  be  regarded 
rightly  as  a  dying  declaration,  whether  or 
not  the  person  described  himself  as  dying ; 
and  there  are  probably  no  modes  of  vio- 
lent death  in  which  a  few  minutes  before 
death  the  party  does  not  feel  that  he  is 
dying,  and  certainly  it  is  difficult  to  con* 
ceive  a  person  dying  a  violent  death  from 
some  mode  of  murder  who  must  not  so 
feel  within  a  few  minutes  of  death. 
Hence  the  doctrine  on  the  subject,  settled 
in  the  middle  of  the  last  century,  was, 
that  it  may  depend  on  the  nature  of  the 
wound  or  cause  of  death,  and  that  from 
this  alone  it  may  be  inferred,  without  fur- 
ther or  express  evidence,  that  the  party 


making  the  declaration  must  have  known 
that  he  was  dying:  (East's  Pleas  of  the 
Crown,  vol.  1,  p.  357).  The  apprehension 
of  danger  may  appear  either  from  the  ex- 
press declaration  of  the  deceased  at  the 
time,  or  may  be  inferred  from  the  nature 
of  the  wound,  the  state  of  the  deceased,  or 
other  circumstances  indicating  it:  (Ibid.) 
And  though,  as  a  learned  Judge  once  said, 
some  of  the  recent  decisions  on  the  ques- 
tion have  gone  to  the  extent  not  only  of 
over-scrupulousness  but  of  superstition, 
their  general  scope  and  effect  is  in  accord- 
ance with  the  old  doctrine.  Thus,  per 
Patteson,  J. :  "  It  is  not  necessary  to  prove 
by  expressions  of  the  deceased  that  he  was 
in  apprehension  of  almost  immediate 
death  ;  but  the  Judge  will  consider  from 
all  the  circumstances  whether  the  de- 
ceased had  or  had  not  any  hope  of  recov- 
ery : "  ( R.  v.  Bonner,  6  C.  &  P.  386.)  Any 
decisions  apparently  contrary  are  in  cases 
in  which  statements  of  the  deceased  them- 
selves raised  doubts  from  their  ambiguity 
as  to  whether  the  deceased  thought  he 
was  dying  or  had  a  hope  of  recovery. 
But  the  old  doctrine  that  the  nature  of  the 
wound  may  be  sufficient  without  any  ex- 
press evidence  was  laid  down  by  Erlk,  C. 
J.  in  a  case  of  a  mortal  wound  by  shoot- 
ing: (R.  v.  Chary,  2  Fos.  &  Fin.  853). 
In  a  case  exactly  like  the  present,  tried 
before  Penman,  J.,  at  Maidstone  Lent 
Assizes,  1875  (14  Cox  C.  C.  337),  the  case 
of  a  soldier  whose  throat  had  been  cut  by 
a  comrade,  and  who  conld  not  speak,  and 
had  jnst  strength  to  write  his  name  before 
he  died,  the  learned  Judge  after  consulting 
Cockburn,  C.  J.  did  not  doubt  the  state- 
ment was  admissible,  though,  from  a  mis- 
conception of  the  effect  of  the  ruling  of 
Erlb.  C.  J.,  in  Rep.  v.  Cleary,  he  said  he 
should,  if  the  evidence  was  given,  reserve 
the  point,  and,  as  there  was  abundant  evi- 
dence without  it,  it  was  not  pressed,  and 
the  prisoner  was  convicted  and  executed. 
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it,  and  I  cannot  presume  it1  There  is  nothing  to  show  that  she 
was  under  the  sense  of  impending  death,  so  the  statement  is  not 
admissible  as  a  dying  declaration. 

The  surgeon  being  called  stated  that  the  wound  was  from  three 
to  four  inches  in  length,  completely  severing  the  trachea  or  wind- 
pipe, severing  the  jugular  vein  and  the  thyroid  arteries.  It  could 
not  be  said  to  have  been  suicide,  for  the  strength  would  wholly 
fail  after  the  trachea  was  severed,  which  was  about  the  centre  of 
the  wound,  and  the  wound  deepened  from  the  trachea  towards  the 
right,  the  deepest  part  of  it  being  beyond  the  trachea,  so  that  the 
woman's  throat  must  have  been  cut  right  through. 

The  statement  of  the  deceased,  however,  having  been  twice  re- 
jected, though  it  was  offered  and  rejected  before  the  surgeon  was 
examined,  who  thus  described  the  nature  of  the  wound,  necessarily 
mortal  in  a  few  minutes,  and  the  woman  in  fact  dying  in  about  ten 
minutes,  not  speaking  again ;  the  statement  was  not  tendered  again 
upon  this  evidence  as  a  dying  declaration,  nor  was  the  surgeon 
asked,  as  a  matter  of  skill  and  science,  whether  from  the  nature  of 
the  wound  and  the  sense  of  approaching  death,  the  woman  must 
not  have  felt  and  known  that  she  was  dying.2 

The  defence  set  up  by  the  prisoner  being  that  the  woman  had 
first  cut  his  throat  and  then  her  own  with  a  razor  she  had  bor- 
rowed from  him  professedly  for  another  purpose,  a  curious  question 
of  circumstantial  evidence  arose  as  to  whether  this  was  the  truth 
of  the  case,  or  the  converse  view  set  up  by  the  prosecution  that 
the  prisoner  had  first  cut  the  woman's  throat  and  then  his  own. 
The  statement  made  by  him  would,  therefore,  have  been  very  mate- 
rial, and  its  rejection,  as  it  turned  out,  nearly  caused  a  miscarriage 
of  justice.  The  doubt  of  the  prisoner's  guilt  was  indeed  removed 
by  the  fact  that  the  deceased  ran  out  to  make  complaint  or  out- 
cry, and  the  fact  that  the  razor  was  found  under  his  body,  and 
under  his  hand,  —  almost  in  his  hand,  —  for  the  marks  of  his  fin- 

*  The  question  whether  on  such  evi-  of  the  wound  (a  shot  wonnd  through  the 

deuce  the  woman  must  not  have  known  chest)  that  he  knew  he  was  dying.  But 

she  was  dying  was  not  discussed  and  con-  here,  there  being  nothing  to  the  contrary, 

sidered.  the  sense  of  impending  death  might  be 

9  In  the  case  of  R.  v.  Clear y  (2  Fos.  &  inferred  from  the  nature  of  the  wound  it- 
Fin.  853)  Erlb,  C.  J.  asked  as  to  what  the  self  as  showing  that  the  woman  must  have 
deceased  said,  and  finding  that  what  he  felt  she  was  dying ;  at  all  events,  the  sur- 
said  showed  that  he  did  not  think  he  should  geon  might  have  been  of  that  opinion,  and 
die,  he  then  said  he  could  not,  in  the  face  it  is  a  question  of  fact,  and  to  some  ex- 
of  that  evidence,  presume  from  the  nature  tent  one  for  skill  and  experience. 
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gers  were  upon  it,  and  it  was  evident  that  he  had  *  held  it  [*  345] 
in  his  hand,  and  that  his  hand  had  only  just  relaxed  its 
grasp  with  the  weakness  caused  by  loss  of  blood. 

Cockburn,  C.  J.  in  summing  up  the  case  to  the  jury,  pressed 
both  these  facts  upon  their  attention,  especially  the  first,  pointing 
out  that  it  was  the  deceased  woman,  not  the  prisoner,  who  ran  out, 
as  though  to  make  outcry  or  complaint.1 

Verdict,  Guilty ;  Sentence,  Death? 


ENGLISH  NOTES, 
are  admissible  only  where  the  death  of  the 


Dying  declarations 
deceased  is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  the  subject  of  the  declaration.    Thus,  where  a  defendant  had 


1  Thus,  curiously  enough,  making  in- 
direct use  of  the  very  piece  of  evidence 
formally  rejected,  but  which  could  not 
virtually  be  excluded ;  for  it  was  of  course 
necessarily  in  evidence  that  the  woman 
ran  out  and  said  something,  pointing  to 
the  house  where  the  prisoner  was,  and  no 
one  could  doubt  that  she  came  out  to 
make  complaint  or  outcry. 

2  There  was  a  strong  movement  in 
favour  of  the  prisoner,  on  the  ground  that 
the  woman's  statement  had  been  rejected, 
and  that  it  might  have  been  in  his  favour, 
or  that  its  falsehood  might  have  been 
shown ;  and  if  the  circumstances  had  been 
less  conclusive  it  is  possible  the  movement 
might  have  been  successful.  The  pris- 
oner, however,  was  executed;  but  there 
was  considerable  discussion  on  account  of 
the  rejection  of  the  evidence,  and  it  must 
not  be  presumed  that  the  question  should 
be  discussed  upon  the  supposition  that  the 
statement  is  inimical  to  the  accused,  for 
supposing  it  to  be  in  his  favour,  the  objec- 
tion, if  valid,  would  equally  apply.  In  the 
present  case  the  words  sworn  to  on  the 
depositions  were,  "See  what  Harry  has 
done  I "  which,  as  the  Lord  Chief  Jus- 
tice said,  would  probably  have  been  fatal 
to  the  prisoner ;  but  suppose  they  had  been, 
"  See  what  he  has  driven  me  to ! "  they 
would  have  been  sufficient,  probably,  to 
secure  an  acquittal.  And  it  was  impossi- 
ble to  say  what  on  cross-examination  the 
words  might  have  appeared  to  be.  Mr. 
Pitt  Taylor,  the  author  of  the  well  known 
Treatise  on  the  Law  of  Evidence,  publicly 


impugned  this  ruling,  and  published  a  let- 
ter in  the  *'  Times,"  pointing  out  that  it 
was  contrary  to  the  doctrine  laid  down  in 
decided  cases,  and  that  what  was  said  by 
a  person  on  the  instant,  and  in  conse- 
quence of  something  first  done  to  her 
might  partly  be  considered  as  part  of  the 
res  gestae,  as  much  so  as  if  uttered  an  in- 
stant before,  while  it  was  beiug  done. 
And  a  barrister  present  at  the  trial  also 
wrote,  pointing  out  that  according  to  the 
doctrine  laid  down  nearly  a  century  ago, 
and  not  at  all  impugned  in  Reg.  v.  Cleary, 
the  statement  was  clearly  admissible  as  a 
dying  declaration,  as  the  natural  and  irre- 
sistible inference  was  that  the  woman 
must  have  felt  and  known  she  was  dying. 
Cockburn,  C.  J.  published  a  pamphlet  in 
answer,  in  which  he  contended  that  as  to 
a  dying  declaration  it  was  for  him  to  de- 
cide whether  it  was  made  under  the  sense 
of  impending  death,  and  that  as  to  res 
gestae,  the  "transaction"  was  completed. 
Mr.  Pitt  Taylor  replied  in  a  pamphlet  up- 
holding his  original  opinion.  In  fairness 
to  the  Lord  Chief  Justice,  it  should  be 
stated  that  certainly  the  ruling  of  Erle, 
C.  J.,  in  Reg.  v.  deary,  had  been  under- 
stood, or  misunderstood,  as  adverse  to  the 
reception  of  such  a  statement,  and  he  was, 
as  he  said,  apprehensive  of  the  risk  of  a 
failure  of  justice  if  the  evidence  was  ad- 
mitted, and  held  admissible.  But  that 
was  a  very  different  case,  and  in  that  case 
Erle,  C.  J.  heard  the  evidence,  and  so  did 
Dbnmak,  J.  in  Reg.  v.  Morgan,  14  Cox  C. 
C.  837. 
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been  convicted  of  perjury  and  obtained  a  rule  nisi  for  a  new  trial, 
pending  which  he  shot  the  prosecutor,  a  dying  declaration  of  the  prose- 
cutor as  to  the  transaction  out  of  which  the  prosecution  arose  was  held 
inadmissible  on  showing  cause  against  the  rule.  Rex  v.  Mead  (1824), 
2  B.  &  C.  605,  4  Dowl.  &  By.  120,  26  R.  R.  484.  Such  declarations 
were  also  rejected  on  an  indictment  for  administering  medicine  to  pro- 
cure abortion;  Rex  v.  Hutchinson  (1822),  2  B,  &  C.  608  n:  and  for 
feloniously  using  instruments  with  a  like  intent:  Rex  v.  Hind  (1860), 
Bell's  C.  C.  253,  8  Cox  C.  C.  300,  29  L.  J.  M.  C.  147:  on  an  indict- 
ment  for  rape,  the  woman  having  died  by  her  own  hand;  Reg.  v. 
Newton  (1859),  1  F.  &  F.  641:  and  on  a  trial  for  robbery;  Rex  v. 
Lloyd  (1830),  4  C.  &  P.  233. 

To  make  the  declaration  admissible,  the  declarant  must  not  only 
have  been  dying  but  must  have  known  that  he  was  dying:  Rex  v. 
Mooney  (1851),  5  Cox  C.  C.  318;  and  the  onus  is  on  the  prosecution 
of  showing  this  knowledge.  Reg.  v.  Mackay  (1868),  11  Cox  C.  C. 
148. 

Any  hope  of  recovery,  however  slight,  will  make  the  statement 
inadmissible.  Rex  v.  Hayward  (1833),  6  C.  &  P.  157;  Rex  v. 
Wellboum  (1789),  1  East  P.  C.  358,  1  Leach  C.  C.  503  n.  If  the 
declarant  believes  himself  past  recovery  his  declaration  will  be  none 
the  less  admissible  although  at  the  time  it  was  made  he  thought  him- 
self better:  Rex  v.  Tinkler  (1789),  1  East  P.  C.  354;  or  although  the 
surgeon  attending  him  may  believe  him  to  be  progressing  favourably. 
Reg.  v.  Peel  (1860),  2  F.  &  F.  21. 

Moreover  it  is  not  enough  that  he  should  have  thought  he  would 
ultimately  never  recover;  he  must  have  been  under  an  impression  of 
almost  immediate  dissolution.  Rex  v.  Van  Butchell  (1829),  3  C.  & 
P.  629  ;  Reg.  v.  Forrester  (1866),  4  F.  &  F.  857,  10  Cox  C.  C.  368; 
Reg.  v.  Gloster  (1888),  16  Cox  C.  C.  471. 

In  many  cases  the  opinion  of  the  deceased  as  to  his  condition  has 
been  gathered  from  his  own  expressions.  The  declaration  was  held 
admissible  where  the  deceased  had  previously  said,  "I  am  dying,  look 
to  my  children ;"  Reg.  v.  Goddard  (1882),  15  Cox  C.  C.  7:  and 
where  after  the  surgeon  attending  him  had  said,  "  I  think  you  will 
not  recover,"  he  replied,  "I  think  so  too;"  Ashton's  case  (1837),  2 
Lewin  C.  C.  147:  and  where  he  concluded  his  declaration  with  the 
words,  "I  have  made  this  statement  believing  I  shall  not  recover," 
although  he  had  shortly  before  remarked,  "  I  have  seen  the  surgeon 
and  he  has  given  me  some  little  hope  that  I  am  better,  but  I  do  not 
myself  think  I  shall  ultimately  recover;"  Reg.  v.  Reaney  (1857), 
Dears.  &  B.  C.  C.  151,  7  Cox  C.  C.  209,  26  L.  J.  M.  C.  43. 

On  the  other  hand  a  subsequent  declaration  was  held  inadmissible 
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where  the  deceased  had  said  merely,  "I  think  myself  in  great  danger  " : 
Errington's  case  (1838),  2  Lewin  C.  C.  148 :  where  on  being  told  that 
recovery  was  just  possible  he  replied,  "I  am  satisfied";  Rex  v. 
Christie,  Car.  C.  L.  232 :  where  after  being  told  by  the  surgeon  that 
she  would  never  recover  she  "  hoped  he  would  do  what  he  could  for  her, 
for  the  sake  of  her  family";  Bex  v.  Crockett  (1831),  4  C.  &  P.  544: 
where  after  expressing  an  opinion  that  she  would  not  recover  and 
making  the  declaration,  she  later  in  the  same  day  asked  a  person 
whether  he  thinks  she  will  "rise  again";  Rex  v.  Fagent  (1835),  7 
G.  &  P.  238:  where  she  said  to  the  surgeon  that  she  found  herself 
growing  worse,  and  that  she  had  been  in  hopes  she  would  have  got 
better,  but  as  she  was  getting  worse  she  thought  it  her  duty  to  men- 
tion what  had  taken  place;  Reg.  v.  Meg  son  (1840),  9  C.  &  P.  418: 
and  where  the  deceased  said  he  was  "a  murdered  man,  and  it  would 
have  been  better  if  they  had  killed  him  on  the  spot  than  left  him  to 
linger,  and  that  he  thought  he  should  never  get  over  it,"  on  its 
appearing  that  the  expression  "murdered  man"  was  not  used  in  its 
literal  sense,  and  that  the  deceased  did  not  seem  to  have  any  immedi- 
ate fear  of  death  before  his  mind,  the  declaration  was  not  admitted; 
Reg.  v.  Quitter  (1854),  6  Cox  C.  C.  357. 

Similarly  the  declaration  was  not  received  where  the  deceased  stated 
that  there  was  no  hope  "  at  present "  of  her  recovery ;  Reg.  v.  Jenkins 
(1869),  L.  R.  1  C.  C.  R.  187,  38  L.  J.  M.  C.  82,  11  Cox  C.  C.  250: 
and  where  on  being  told  by  a  doctor  that  there  was  little  or  no  hope  of 
recovery  and  asked  if  she  understood  her  position,  she  replied  that  she 
did,  it  was  held  that  this  was  not  proof  of  a  hopeless  expectation  of 
immediate  death;  Reg.  v.  Mitchell  (1892),  17  Cox  C.  C.  503. 

The  declaration  will  not  be  received  if  made  before  the  statement 
which  shows  the  consciousness  of  imminent  death.  Reg.  v.  Nicholas 
(1852),  6  Cox  C.  C.  120;  Reg.  v.  Quitter  (1854),  6  Cox  C.  C.  357. 

The  apprehension  of  death  may  also  be  shown  from  the  conduct  of 
the  deceased  or  other  circumstances.  Rex  v.  Bonner  (1834),  6  C.  &  P. 
386;  Rexr.  Spilsbury  (1835),  7  C.  &  P.  187;  Rex  v.  John  (1789), 
1  East  P.  C.  357. 

A  declaration  made  under  the  belief  of  impending  death  was  held 
admissible  though  the  declarant  at  a  later  period  of  the  day  thought 
she  would  recover.  Reg.  v.  Hubbard  (1881),  14  Cox  C.  C.  565.  See, 
however,  Reg.  v.  Taylor  (1848),  3  Cox  C.  C.  84. 

A  considerable  length  of  time  between  the  making  of  the  statement 
and  the  time  of  death,  does  not  render  the  statement  inadmissible. 
Reg.  v.  Bernadotte  (1869),  11  Cox  C.  C.  316;  Rex  v.  Mosley  (1825), 
1  Moody  C.  C.  97,  1  Lewin  C.  C.  79. 

It  is  essential  to  the  admissibility  of  the  kind  of  evidence  that  the 
vol.  xi.  —  20 
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declarant  have  a  sense  of  religious  responsibility.  Rex  v.  Pike  (1829), 
3  C.  &  P.  598;  Reg.  v.  Perkins  (1840),  9  C.  &  P.  395. 

It  is  no  objection  to  the  declaration  that  it  was  made  in  answer  to 
questions  put  to  the  deceased.  Rex  v.  Fagent  (1835),  7  C.  &  P.  238; 
Reg.  v.  Smith  (1865),  Leigh  &  Cave,  C.  C.  607. 

A  dying  declaration  is  admissible  in  favour  of  the  accused;  Rex 
v.  Scaife  (1836),  1  M.  &  Pvob.  551,  2  Lewin  C.  C.  150:  but  where  the 
declaration  is  elicited  by  means  of  questions,  the  question  and  answer 
must  both  be  given  that  it  may  appear  how  much  was  suggested  by  the 
examiner.    Reg.  v.  Mitchell  (1892),  17  Cox  C.  C.  503. 

AMERICAN  NOTES. 

This  doctrine  is  uniformly  accepted  here.  It  would  be  superfluous  to  cite 
authorities  to  the  general  doctrine.  Both  cases  embraced  in  Thayer's  Cases 
on  Evidence. 

Such  declarations  are  not  admissible  except  where  death  is  the  subject  of 
the  charge.  State  v.  Harper,  85  Ohio  State,  78  ;  35  Am.  Rep.  596 ;  Reynolds 
v.  State,  68  Alabama,  502 ;  Hill  v.  Slate,  41  Georgia,  484 ;  Wright  v.  State,  41 
Texas,  246 ;  Hudson  v.  State,  3  Coldwell  (Tennessee),  355.  (But  they  are 
admissible  in  a  prosecution  for  procuring  death  by  abortion.  Montgomery 
v.  State,  80  Indiana,  338 ;  41  Am.  Rep.  815 ;  McFarland  v.  Shaw,  2  North 
Carolina  Law  Rep'r,  102). 

So  they  are  not  admissible  in  civil  actions.  Barfield  v.  Britt,  2  Jones  Law 
(Nor.  Car.),  41 ;  62  Am.  Dec.  190 ;  Daily  v.  N.  Y.  frc.  R.  Co.,  32  Connecti- 
cut, 356 ;  87  Am.  Dec.  176 ;  Marshall  v.  Chicago  frc.  Ry.  Co.,  48  Illinois,  475 ; 
95  Am.  Dec.  561. 

The  declarations  must  be  made  by  the  person  for  whose  murder  the  trial  is 
pending.  State  v.  West/all,  49  Iowa,  328 ;  Brown  v.  Commonwealth,  78  Penn. 
State,  321 ;  State  v.  Fitzhugh,  2  Oregon,  227 ;  Brabston  v.  State,  68  Mississippi, 
208;  Hudson  v.  State,  3  Coldwell  (Tennessee),  355.  See  State  v.  Bohan,  15 
Kansas,  419,  disapproving  State  v.  Terrell,  12  Richardson  Law  (So.  Car.), 
321,  where  A.  B.  and  C.  had  been  simultaneously  poisoned,  and  where  the 
dying  declarations  of  B.  were  admitted  on  the  trial  for  the  poisoning  of  A. 
So  in  State  v.  Wilsbn,  23  Louisiana  Annual,  558. 

It  must  appear  that  the  declarant  had  given  up  all  hope  of  recovery: 
State  v.  Draper,  65  Missouri,  335 ;  27  Am.  Rep.  287  ;  Reynolds  v.  State,  supra; 
People  v.  Hodgdon,  55  California,  72 ;  State  v.  Garrand,  5  Oregon,  216 ;  Dunn 
v.  State,  2  Arkansas,  229 ;  Hay  v.  State,  40  Maryland,  633 ;  State  v.  Black- 
burn, 80  North  Carolina,  474;  Tracy  v.  People,  97  Illinois,  101 ;  State  v.  Fur- 
ney,  41  Kansas,  115 ;  13  Am.  St.  Rep.  262. 

A  subsequent  hope  of  recovery  does  not  render  them  inadmissible :  Sstate  v. 
Reed,  53  Kansas,  767  ;  42  Am.  St.  Rep.  322. 

The  abandonment  of  hope  may  be  inferred,  and  need  not  be  actually  ex- 
pressed by  him:  Kilpatrick  v.  Com.,  7  Casey  (Penn.),  198;  State  v.  Gillick, 
7  Clark  (Iowa),  287  ;  People  v.  Lee,  17  California,  76.  The  inference  may  be 
drawn  from  the  nature  of  the  injury,  from  what  the  injured  person  said,  or 
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from  what  the  physicians  or  attendants  said  in  his  hearing.  People  v.  Simpson, 
48  Michigan,  474 ;  Ward  v.  Stats*  78  Alabama,  441 ;  State  v.  Patterson,  45 
Vermont,  308 ;  McDanid  v.  State,  8  Smedes  &  Marshall  (Mississippi),  401 ; 
47  Am.  Dec.  98. 

It  may  be  by  signs  or  writing.  Com.  v.  Casey,  11  Cashing  (Mass.),  417 ;  59 
Am.  Dec.  150;  Jones  v.  State,  71  Indiana,  66. 

Hope  of  recovery,  if  afterward  abandoned,  does  not  exclude  them.  Small 
v.  Com.,  91  Penn.  St.  304 ;  Mockabee  v.  Com.,  78  Kentucky,  380 ;  State  v. 
McEvoy,  9  South  Carolina,  208;  State  v.  Kilgore,  70  Missouri,  546;  State  v. 
Ferguson,  2  Hill  (So.  Car.),  619 ;  27  Am.  Dec.  412. 

They  are  admissible  even  though  other  persons  thought  the  declarant 
would  recover.   People  v.  Simpson,  48  Michigan,  474. 

But  not  if  the  declarant  had  hope  of  recovery,  though  he  die  an  hour  after- 
ward.  People  v.  Hodgdon,  55  California,  72;  36  Am.  Rep.  30. 

The  examination  need  not  be  formal,  and  it  is  no  objection  that  the  decla- 
rations were  obtained  by  earnest  and  pressing  solicitation  and  in  answer  to 
leading  questions.  Com.  v.  Casey,  11  Cushing  (Mass.),  417 ;  State  v.  Wilson, 
24  Kansas,  189 ;  Vass  v.  Com.,  8  Leigh  (Virginia),  786;  24  Am.  Dec.  695. 

There  need  not  be  any  examination,  but  they  are  admissible  if  part  of  the 
res  gestce.  Thus  in  State  v.  Mace  (Supreme  Court  of  North  Carolina,  24  8. 
£.  R.,  798),  it  was  held  that  the  declaration  of  a  person,  made  as  he  fell  at 
defendants'  feet  when  shot  by  them :  *«  O  Lord !  They  have  murdered  me 
for  nothing,"  was  not  incompetent  as  a  dying  declaration,  because  deceased 
did  not  call  the  names  of  his  slayers  nor  as  involving  an  expression  of  opinion. 

They  must  be  strictly  confined  to  the  res  gestce,  and  not  embrace  former  or 
disconnected  transactions.  Reynolds  v.  State,  68  Alabama,  502 ;  Wroe  v.  Slate, 
20  Ohio  State,  460 ;  West  v.  State,  7  Texas  Appeals,  150 ;  State  v.  Wood,  53 
Vermont,  560 ;  State  v.  Draper,  65  Missouri,  335  ;  27  Am.  Rep.  287.  So  the 
addition :  "  I  pray  God  to  forgive  him,"  is  inadmissible :  Sullivan  v.  Stale, 
102  Alabama,  135 ;  48  Am.  St.  Rep.  22. 

The  test  is  whether  the  deceased  could  have  testified  to  them  if  living. 

The  declarant  need  not  expressly  state  that  he  believes  death  is  imminent, 
and  the  lapse  of  time  between  the  declarations  and  the  death  is  not  material : 
State  v.  Poll,  1  Hawks  (Nor.  Car.).  442  ;  9  Am.  Dec.  655;  Dunn  v.  State,  2 
Arkansas,  229 ;  35  Am.  Dec.  54 ;  People  v.  Sanchez,  24  California,  17 ; 
Murphy  v.  People,  37  Illinois,  456 ;  Kilpatrick  v.  Commonwealth,  31  Penn. 
State,  215 ;  Hill  v.  Commonwealth,  2  Grattan  (Virginia),  601 ;  Dumas  v.  State, 
62  Georgia,  58.  On  the  other  hand  it  has  been  adjudged  that  the  declarant's 
belief  in  instantly  approaching  death  is  essential :  Commonwealth  v.  Cooper,  5 
Allen  (Mass.),  495 ;  81  Am.  Dec.  762 ;  Montgomery  v.  State,  11  Ohio,  424 ; 
Morgan  v.  State,  31  Indiana,  193 ;  People  v.  Grunzig,  1  Parker  Criminal  (N. 
Y.),  299 ;  People  v.  Perry,  8  Abbott  Practice  N.  S.  (N.  Y.),  34 ;  Lewis  v. 
State,  9  Smedes  &  Marshall  (Miss.),  115 ;  Brakefield  v.  State,  1  Sneed  (Ten- 
nessee), 215;  Reg.  v.  Peltier,  4  Lower  Canada,  3;  State  v.  Johnson,  118 
Missouri,  491 ;  40  Am.  St.  Rep.  405 ;  "  the  declaration  should  have  been  made 
under  an  impression  of  almost  immediate  dissolution":  State  v.  Furney, 
41  Kansas,  115 ;  13  Am.  State  Rep.  262 ;  Hussey  v.  State,  87  Alabama,  121 ; 
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Fulcher  v.  Stale,  28  Texas  Appeals,  465;  State  v.  Bradley,  84  South  Carolina, 
136 ;  State  v.  Kindle,  47  Ohio  State,  358 ;  People  Y.  Vernon,  35  California, 
49 ;  95  Am.  Dec  49 ;  State  v.  Wilson,  24  Kansas,  189 ;  36  Am.  Rep.  257. 

Mere  opinion  or  belief  is  incompetent.  Reynolds  v.  State,  supra  ;  Shaw  v. 
People,  3  Hun  (N.  Y.  Sup.  Ct),  272 ;  State  v.  Williams,  67  North  Carolina, 
12  ;  People  v.  Wasson,  65  California,  538 ;  McPherson  v.  State,  22  Georgia,  478. 

They  must  be  shown  to  have  been  intelligently  made.  Binfield  v.  State, 
15  Nebraska,  484;  Mitchell  v.  State,  71  Georgia,  128;  McHugh  v.  State,  31  Ala- 
bama, 317. 

If  the  deceased  would  be  incompetent  as  a  witness  if  living,  the  declara- 
tions are  inadmissible.  Nesbit  v.  State,  43  Georgia,  238 ;  Walker  v.  State,  39 
Arkansas,  221 ;  Stale  v.  Ah  Lee,  8  Oregon,  214 ;  Bolin  v.  State,  9  Lea  (Ten- 
nessee), 516;  Donelly  v.  State,  2  Dutcher  (N.  J.),  463. 

They  are  competent  in  favor  of  the  prisoner  as  well  as  against  him.  Hurd 
v.  People,  25  Michigan,  405 ;  Com.  v.  Matthetos,  89  Kentucky,  287 ;  Moon  v. 
State,  11  Alabama,  764.  {Contra :  Moeck  v.  People,  100  Illinois,  242  ;  39  Am. 
Rep.  38.)  But  declarations  of  a  third  person  on  his  death-bed  that  he  mur- 
dered the  deceased  person  in  question  are  not  admissible  on  behalf  of  the 
accused.    West  v.  State,  76  Alabama,  98. 

They  are  impeachable  by  proof  of  contradictory  statements  by,  or  of  the 
bad  repute  for  truth  of,  the  declarant.  Felder  v.  State,  23  Texas  Ct.  Appeals, 
477  ;  59  Am.  Rep.  777 ;  Morelock  v.  State,  90  Tennessee,  528;  State  v.  Burt,  41 
Louisiana  Annual,  787  ;  6  Lawyers'  Rep.  Annotated,  79 ;  Com.  v.  Cooper,  5 
Allen  (Mass.),  495 ;  Goodall  v.  State,  1  Oregon,  333  ;  State  v.  Elliott,  45  Iowa, 
486;  State  v.  Lodge,  9  Delaware,  542;  33  Atlantic  Reporter,  312;  People  v. 
Lawrence,  21  California,  368.    Contra :  Wroe  v.  State,  20  Ohio  State,  472. 

It  has  even  been  held  that  they  may  be  corroborated  by  proof  of  previous 
consistent  declarations,  although  the  latter  are  not  admissible  as  dying  decla- 
rations.   State  v.  Blackburn,  80  North  Carolina,  474. 

Lack  of  religious  belief  does  not  exclude  them.  Anderson  v.  State,  79 
Alabama,  5. 

No.  19.  — WHITELOCKE  v.  BAKER 
(ch.  1807.) 

No.  20.  — THE  BERKELEY  PEERAGE  CASE. 

(H.  L.  COMMITTEE  OF  PRIVILEGES,  1811.) 
RULE. 

Declarations,  oral  or  written,  of  deceased  members  of 
the  family  are  generally  admissible  in  questions  of  pedi- 
gree. They  are  admitted  on  the  principle  that  they  are 
the  natural  effusions  of  a  party  who  must  know  the  truth, 
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and  who  speaks  upon  an  occasion  when  his  mind  stands  in 
an  even  position  without  any  temptation  to  exceed  or  fall 
short  of  the  truth. 

But  declarations  post  Stem  motam,  having  the  suspicion 
of  a  partisan  character,  such  as  depositions  in  a  suit  be- 
tween other  parties  where  the  same  matter  was  in  contro- 
versy —  although  it  is  not  shown  that  the  witness  knew 
the  subject  of  the  controversy  —  are  not  admissible. 

Whitelocke  v.  Baker. 

13  Vesey,  514-518  (9  R.  R.  216). 

Evidence.  —  Pedigree.  —  Declaration  by  deceased  member  of  family. 

Qualification  as  to  evidence  of  tradition,  even  upon  pedigree.   It  must  [511] 
be  from  persons,  having  such  a  connection  with  the  party,  that  it  is  natu- 
ral and  likely,  from  their  domestic  habits,  that  they  are  speaking  the  truth,  and 
could  not  be  mistaken.    Upon  that  principle  descriptions  in  wills,  monuments, 
Bibles,  &c.,  are  admitted. 

A  motion  was  made  by  the  plaintiff  in  this  cause,  suing  as  a 
pauper,  that  the  depositions  under  a  commission,  taken  out  by  him 
ez  parte,  the  defendants  not  joining,  should  be  suppressed ;  upon 
objections  to  the  depositions  themselves,  and  upon  misconduct,  at- 
tributed by  affidavit  to  the  plaintiffs  agent,  and  to  the  Commis- 
sioners ;  one  of  whom  was  represented  as  being  the  solicitor  of  a 
person  having  a  corresponding  interest  with  the  defendants  in  the 
question. 

The  only  point  of  general  interest  is  contained  in  the  following 
passage  from  the  judgment  of 
The  Lord  Chancellor  (Lord  Eldon). 

•The  next  ground  for  this  motion  is  the  materiality  of  [*514] 
the  farther  evidence,  which  it  is  supposed  can  be  given. 
If  that  could  be  represented  as  most  highly  material,  I  dare  not 
trust  myself  with  laying  down  a  precedent,  that  would  authorise 
attempts  to  bring  forward  an  application  in  every  case;  where, 
even  after  a  cause  had  been  struck  out,  the  party  might  see,  that  it 
would  not  be  convenient  to  hear  the  cause  upon  the  evidence,  on 
which  he  originally  intended  to  hear  it.  The  danger  from  that 
would  be  enormous.  But,  upon  the  affidavits,  there  is  hardly  any 
part  of  what  is  stated  in  these  affidavits,  that  would  in  the  form  of 
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depositions  be  evidence.  I  accede  to  the  doctrine  of  Lord  Mans- 
field, as  it  has  been  stated  from  Cowper,  Ooodright  d.  Stevens  v. 
Moss,  Cowp.  591  [No.  36,  post'],  but  it  must  be  understood,  as  it  has 
been  practised  and  acted  upon ;  and  one  word  in  that  passage  wants 
explanation.  It  was  not  the  opinion  of  Lord  Mansfield,  or  of  any 
judge,  that  tradition,  generally,  is  evidence  even  of  pedigree :  the 
tradition  must  be  from  persons  having  such  a  connection  with  the 
party  to  whom  it  relates,  that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  that  they  are  speaking  the  truth, 
and  that  they  could  not  be  mistaken.  Vowles  v.  Young,  13  Ves.  140 ; 
see  the  note,  147.  The  whole  goes  upon  that :  declarations  in  the 
family,  descriptions  in  wills,  descriptions  upon  monuments,  descrip- 
tions in  Bibles  and  registry  books,  all  are  admitted  upon  the  prin- 
ciple, that  they  are  the  natural  effusions  of  a  party,  who  must  know 
the  truth ;  and  who  speaks  upon  an  occasion,  when  his  mind  stands 
in  an  even  position,  without  any  temptation  to  exceed  or  fall  short 
of  the  truth.  But  there  may  be  many  circumstances,  forming  part 
of  the  tradition,  which  you  would  reject,  taking  the  body  of  the 
tradition. 

[*  515]  *  Applying  that  to  this  case,  and  the  particular  circum- 
stances of  this  unfortunate  person,  the  answer  to  an  ob- 
jection upon  that  ground  is,  that  the  rules  of  law  are  framed  for 
general  cases ;  and  must  apply  to  this,  unless  it  is  an  excepted  case. 
There  is  no  rule,  that  will  allow  me  to  give  the  benefit  of  what  may 
be  called  a  species  of  secondary  evidence  of  tradition,  to  a  person 
under  these  circumstances,  that  I  could  not  give  under  other  cir- 
cumstances.   It  is  a  misfortune  that  I  cannot  cure* 

The  motion  was  refused,  without  costs  —  the  Commissioners  not 
pressing  for  costs. 

The  Berkeley  Peerage  Case. 

4  Campbell,  401-422  (14  R.  R.  782). 

Evidence.  —  Pedigree.  —  Declaration  by  deceased  member  of  family.  —  Post 

litem  motam. 

[401]       House  of  Lords.  —  Committee  of  Privileges.  —  Monday,  May  13, 181 1. 

1.  Upon  the  trial  of  an  ejectment  respecting  Black  Acre  between  A.  and 
B.,  in  which  it  was  necessary  for  A.  to  prove  that  he  was  the  legitimate  son  of 
J.  S.,  —  A.,  after  proving  by  other  evidence  that  J.  S.  was  his  reputed  father, 
offered  to  give  in  evidence  a  deposition  made  by  J.  S.  in  a  cause  in  chancery, 
instituted  by  A.  against  C.  D.  in  order  to  perpetuate  testimony  to  the  alleged 


A 


R.  C.  VOL.  XI.]     SECT.  III.  —  SPECIAL  EVIDENCE  ADMISSIBLE.  311 


Ho.  20.  —  The  Berkeley  Peerage  Case,  4  Camp.  401,  408. 

fact  disputed  by  C.  D.  that  he  was  the  legitimate  sou  of  J.  S.,  in  which  char- 
acter he  claimed  an  estate  in  remainder  in  White  Acre,  which  was  also  claimed 
in  remainder  by  C.  D.  B.,  the  defendant  in  the  ejectment,  did  not  claim  Black 
Acre  under  either  A.  or  C.  D.,  the  plaintiff  and  defendant  in  the  chancery  suit. 
Held,  by  the  Judges  (Graham,  B.,  dissentient),  that,  according  to  law,  the  de- 
position of  J.  S.  could  not  be  received  upon  the  trial  of  such  ejectment  against 
B.  as  evidence  of  declarations  of  J.  S.,  the  alleged  father,  in  matter  of  pedigree. 

2.  Upon  the  trial  of  an  ejectment  respecting  Long  Acre  between  £.  and  F., 
in  which  it  was  necessary  for  £.  to  prove  that  he  was  the  legitimate  son  of  W., 
the  said  W.  being  at  that  time  dead,  — E.,  after  proving  by  other  evidence  that 
W.  was  his  reputed  father,  offered  to  give  in  evidence  an  entry  in  a  Bible,  in 
which  Bible  W.  had  made  such  entry  in  his  own  handwriting  that  E.  was  his 
eldest  son,  born  in  lawful  wedlock  from  G.,  the  wife  of  W.,  on  the  first  day 
of  May,  1778,  and  signed  by  W.  himself.  Held,  by  the  Judges  unanimously, 
that  such  entry  in  such  Bible  (or  in  any  other  book,  or  on  any  other  piece  of 
paper)  could  be  received  to  prove  that  E.  is  the  legitimate  son  of  W.  as  evi- 
dence of  the  declaration  of  W.  in  matter  of  pedigree. 

3.  Upon  the  trial  of  an  ejectment  respecting  Little  Acre  between  N.  and  P., 
in  which  it  was  necessary  for  N.  to  prove  that  he  was  the  legitimate  son  of  T., 
the  said  T.  being  at  that  time  dead,  —  N.,  after  proving  by  other  evidence  that 
T.  was  his  reputed  father,  offered  to  give  in  evidence  an  entry  in  a  Bible,  in 
which  Bible  T.  had  made  such  entry  in  his  own  handwriting  that  N.  was  his 
eldest  son,  born  in  lawful  wedlock  from  J.,  the  wife  of  T.,  on  the  1st  day  of  May, 
1778,  and  signed  by  T.  himself.  And  it  was  proved  in  evidence  on  the  said 
trial  that  the  said  T.  had  declared  "  that  he  T.  had  made  such  entry  for  the 
express  purpose  of  establishing  the  legitimacy  and  the  time  of  the  birth  of  his 
eldest  son  N.,  in  case  the  same  should  be  called  in  question,  in  any  case  or  in  any 
cause  whatsoever,  by  any  person  after  the  death  of  him  the  said  T."  Held,  by 
the  Judges  unanimously,  that  such  entry  in  such  Bible  (or  in  any  other  book,  or 
on  any  other  piece  of  paper)  could  be  received  to  prove  that  N.  is  the  legitimate 
son  of  T.,  as  evidence  of  the  declaration  of  T.  in  matter  of  pedigree  (but  with 
strong  circumstances  of  suspicion  on  account  of  its  particularity.) 

Frederick  Augustus  Berkeley,  the  fifth  Earl  of  Berkeley,  died 
8th  August  1810. 

*  On  the  27th  of  October  in  the  same  year,  the  claimant  [*  402] 
presented  a  petition  to  His  Majesty,  praying  that  a  writ 
might  be  issued  to  summon  him  to  Parliament  by  the  title  of  Earl 
of  Berkeley,  as  eldest  son  of  the  late  Earl,  by  Mary,  Countess  of 
Berkeley.  This  petition,  on  the  recommendation  of  Sir  Vicary 
Gibbs,  then  His  Majesty's  Attorney  General,  was  referred  by  the 
Prince  Regent  to  the  House  of  Lords. 

To  explain  the  questions  submitted  in  this  case  to  the  Judges,  it 
is  only  necessary  to  state  that  William  Fitzharding  Berkeley,  the 
claimant,  was  born  26th  December  1786,  and  that  he  alleged  that 
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his  father  and  mother  were  married  in  the  pariah  of  Berkeley,  in 
the  county  of  Gloucester,  on  the  30th  of  March  1785.  They  were 
likewise  married  in  the  parish  of  St.  Mary  Lambeth,  on  the  16th 
of  May  1796,  till  which  time  Lady  Berkeley  did  not  appear  as  his 
Lordship's  wife ;  nor  was  the  claimant  till  some  time  after  treated 
as  their  legitimate  son.  They  had  several  children  after  the  second 
marriage.  The  only  question  before  the  Lords  respected  the  legit- 
imacy of  the  claimant;  and  that  depended  entirely  upon  the 
reality  of  the  first  marriage  alleged  to  have  taken  place  between 
his  parents. 

In  the  year  1799,  a  bill  was  filed  in  the  Court  of  Chancery  by 
the  present  claimant  and  three  of  his  brothers,  born  before  the 
second  marriage,  to  perpetuate  the  testimony  of  their  legitimacy, 
on  the  ground  that  they  were  entitled,  in  remainder  in  tail  after  an 
estate  for  life,  to  certain  lands  then  held  by  their  father;  —  the 
children  born  after  the  second  marriage  and  others  entitled  in 
remainder  after  them  being  made  the  defendants. 

The  Earl  of  Berkeley  was  one  of  the  witnesses  examined  on  in- 
terrogatories for  the  plaintiffs,  and  in  his  deposition  he  swore 
positively  to  the  reality  of  the  first  marriage  and  the  plaintiffs 
legitimacy. 

The  counsel  for  the  claimant,  after  a  large  body  of  other  evidence 
adduced  before  the  Committee  of  Privileges,  now  proposed  to  read 
this  deposition  as  a  declaration  by  the  late  Earl  of  Berkeley  in 

matter  of  pedigree  respecting  the  legitimacy  of  his  son. 
[*  403]  *  The  admissibility  of  the  deposition  was  opposed  by  Sir 
Vicary  Gibbs,  the  Attorney  General,  on  the  part  of  the 
crown,  and  Sir  Thomas  Plomer,  Solicitor  General,  appointed  to 
watch  the  interests  of  the  eldest  son  born  after  the  marriage  in  the 
parish  of  Lambeth. 

Thereupon  the  Judges  were  summoned,  and  the  following 
questions  were  submitted  by  the  House  of  Lords  to  their 
consideration. 

1.  "Upon  the  trial  of  an  ejectment  respecting  Black  Acre, 
between  A.  and  B.  in  which  it  was  necessary  for  A.  to  prove  that 
he  was  the  legitimate  son  of  J.  S.,  —  A.  after  proving  by  other 
evidence  that  J.  S.  was  his  reputed  father,  offered  to  give  in  evidence 
a  deposition  made  by  J.  S.  in  a  cause  in  Chancery,  instituted  by  A. 
against  C.  D.,  in  order  to  perpetuate  testimony  to  the  alleged  fact 
disputed  by  C.  D.,  that  he  was  the  legitimate  son  of  J.  S.,  in  which 
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character  he  claimed  an  estate  in  remainder  in  White  Acre,  which 
was  also  claimed  in  remainder  by  C.  D.  —  B.  the  defendant  in  the 
ejectment  did  not  claim  Black  Acre  under  either  A.  or  C.  D.,  the 
plaintiff  and  defendant  in  the  Chancery  suit 

"  According  to  law,  could  the  deposition  of  J.  S.  be  received  upon 
the  trial  of  such  ejectment,  against  B.  as  evidence  of  declarations 
of  J.  S.  the  alleged  father  in  matters  of  pedigree  ? 

2.  "  Upon  the  trial  of  an  ejectment  respecting  Long  Acre,  between 
E.  and  F.,  in  which  it  was  necessary  for  E.  to  prove  that  he  was 
the  legitimate  son  of  W.,  the  said  W.  being  at  that  time  dead,  —  E. 
after  proving  by  other  evidence  that  W.  was  his  reputed  father, 
offered  to  give  in  evidence  an  entry  in  a  Bible  in  which  Bible  W. 
had  made  such  entry  in  his  own  handwriting,  that  E.  was  his 
eldest  son,  born  in  lawful  wedlock  from  G.  the  wife  of  W.,  on  the 
1st  day  of  May  1778,  and  signed  by  W.  himself. 

"  Could  such  entry  in  such  Bible  be  received  to  prove  that  E.  is 
the  legitimate  son  of  W.,  as  evidence  of  the  declaration  of  W.  in 
matter  of  pedigree  ? 

*  3.  "  Upon  the  trial  of  an  ejectment  respecting  Little  [*  404] 
Acre,  between  N".  and  P.,  in  which  it  was  necessary  for  N.  to 
prove  that  he  was  the  legitimate  son  of  T.,  the  said  T.  being  at  that 
time  dead,  —  N".  after  proving  by  other  evidence  that  T.  was  his  re- 
puted father,  offered  to  give  in  evidence  an  entry  in  a  Bible,  in  which 
Bible  T.  had  made  such  entry  in  his  own  handwriting  that  N".  was 
his  eldest  son,  born  in  lawful  wedlock  from  J.  the  wife  of  T.  on 
the  1st  day  of  May  1778,  and  signed  by  T.  himself :  And  it  was 
proved  in  evidence  on  the  said  trial  that  the  said  T.  had  declared 
'  that  he  T.  had  made  such  entry  for  the  express  purpose  of  estab- 
lishing the  legitimacy,  and  the  time  of  the  birth,  of  his  eldest  son 
N.  in  case  the  same  should  be  called  in  question,  in  any  case  or  in 
any  cause  whatsoever,  by  any  person,  after  the  death  of  him  the 
said  t: 

"  Could  such  entry  in  such  Bible  be  received,  to  prove  that  N.  is 
the  legitimate  son  of  T.,  as  evidence  of  the  declaration  of  T.  in 
matter  of  pedigree?" 

Upon  the  first  question,  the  Judges  not  being  unanimous,  they 
delivered  their  opinions  seriatim. 

Bayley,  J.  The  opinion  which  I  have  formed  is  that  the  dep- 
osition is  not  admissible  evidence.  Your  Lordships  observe  that 
the  party  against  whom  the  evidence  is  offered  was  a  stranger  to 
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the  suit,  and  the  deposition  is  offered  in  evidence,  not  in  its  char- 
acter of  deposition,  but  as  a  declaration.  I  lay  out  of  consideration 
the  circumstance  stated  in  the  question  of  its  being  the  deposition 
of  a  reputed  father ;  because  I  believe  all  the  Judges  are  agreed 
that  no  objection  arises  to  its  admissibility  on  that  ground.  The 
grounds  on  which  it  appears  to  me  that  the  deposition  is  not  re- 
ceivable in  evidence  as  the  declaration  of  the  witness  are  these: 
because  it  was  made  post  litem  motam,  after  a  controversy  raised 
upon  this  very  point;  because  J.  S.  the  witness  who  made  it  was 
brought  forward  to  speak  to  the  point  by  a  person  who  had  a 
direct  interest  in  establishing  it ;  because  the  deposition  is  upon 
interrogatories  formally  put  to  J.  S.  by  an  interested  party ;  and 
because  B.  against  whom  it  is  proposed  that  the  deposition 
[  *  405]  should  be  read,  had  no  opportunity  of  *  putting  any  ques- 
tions on  his  dwn  behalt  In  general  when  evidence  is 
given  vivd  voce  in  Courts  of  justice,  the  witnesses  speak  to  what 
they  know,  and  each  party  has  in  turn  an  opportunity  of  putting 
such  questions  as  he  may  think  fit  for  the  purpose  of  drawing  forth 
the  whole  truth  and  of  throwing  every  light  upon  the  subject 
which  the  witness  is  capable  of  giving.  Whoever  has  attended  to 
the  examination,  the  cross-examination,  and  the  re-examination  of 
witnesses,  and  has  observed  what  a  very  different  shape  their  story 
appears  to  take  in  each  of  these  stages,  will  at  once  see  how  ex- 
tremely dangerous  it  is  to  act  on  the  ex  parte  statement  of  any 
witness,  and  still  more  of  a  witness  brought  forward  under  the  in- 
fluence of  a  party  interested.  In  this  case  A.  whose  legitimacy  id 
supposed  to  be  in  issue  has  put  to  J.  S.  every  question  he  thought 
fit ;  and  has  therefore  obtained  from  him  probably  not  the  whole 
that  J.  S.  knows  upon  the  subject,  but  all  that  will  benefit  A. : 
while  B.,  against  whom  this  deposition  is  to  be  read,  has  had  no 
opportunity  of  proposing  a  single  question  to  J.  S.  either  to  put 
his  veracity  to  the  test,  or  to  bring  out  any  other  matter  within 
the  knowledge  of  J.  S.  which  would  make  in  his  favour.  Where  a 
man  speaks  upon  a  subject  of  his  own  accord,  he  naturally  tells  the 
whole  of  what  he  knows ;  but  where  he  is  examined  on  interroga- 
tories formally  administered  to  him,  his  answers  are  naturally  con- 
fined to  the  particulars  to  which  he  is  so  interrogated ;  and  as  the 
examining  party  generally  knows  beforehand  the  scope  of  the  wit- 
ness's evidence,  he  has  an  opportunity  of  so  shaping  his  questions 
as  that  they  may  elicit  everything  in  his  favour  with  which  the 
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witness  is  acquainted,  and  keep  back  everything  of  a  contrary  ten- 
dency. It  may  be  said  that  a  question  of  legitimacy  is  an  excep- 
tion to  the  general  rule,  and  that  a  father  having  once  affirmed  his 
son  to  be  legitimate,  no  inquiries  e  contra  can  destroy  the  effect  of 
his  testimony.  But  the  father  may  have  views  of  his  own,  and  a 
personal  interest  to  serve  by  establishing  the  legitimacy  of  his  eld- 
est son.  His  eldest  son  may  be  of  an  age  to  cut  off  an  entail, 
which  cannot  be  done  by  means  of  the  younger.  There  may  be 
various  other  considerations  in  point  of  interest  to  influence  the 
father,  which  if  exhibited  by  cross-examination  might  in  a  great 
degree  impeach,  if  not  completely  destroy,  the  effect  of  the  evidence 
he  has  given.  So  it  might  turn  out  on  cross-examination 
that  he  had  made  other  contrary  *  declarations,  perhaps  [*406] 
equally  solemn  as  those  to  which  he  has  been  asked,  and 
that  his  conduct  towards  his  children  and  towards  other  persons 
had  been  such  as  to  throw  an  entire  discredit  on  his  present  as- 
severations. The  learned  Judge  then  made  some  observations  on 
the  case  of  Whitelocke  v.  Baker,  13  Ves.  511,  (p.  309,  ante,*)  and 
Ooodright  v.  Mom,  Cowp.  591  [No.  36,  post],  and  concluded  by 
submitting  it  to  their  Lordships  as  his  opinion,  that  the  deposi- 
tions of  J.  S.  as  evidence  of  declarations  in  matter  of  pedigree 
ought  not  to  be  received. 

Wood,  B.  The  admission  of  hearsay  evidence  of  the  declarations 
of  deceased  persons  in  matters  of  pedigree  is  an  exception  to  the 
general  law  of  evidence ;  and  it  has  ever  been  received  with  a  de- 
gree of  jealousy,  because  the  opposite  party  has  had  no  opportunity 
of  cross-examining  the  persons  by  whom  the  declarations  are  sup- 
posed to  have  been  made.  But  declarations  to  be  receivable  in 
evidence,  as  I  have  always  understood,  and  as  was  said  in  the 
case  of  Whitelocke  v.  Baker,  must  have  been  the  natural  effusions 
of  the  mind  of  the  party  making  them,  and  must  have  been  made 
on  an  occasion  when  his  mind  stood  in  an  even  position,  without 
any  temptation  to  exceed  or  fall  short  of  the  truth.  Upon  this 
principle  it  has  been  the  general  rule,  as  far  back  as  my  experience 
and  knowledge  go,  to  reject  hearsay  evidence  of  the  declarations  of 
deceased  persons,  not  only  relative  to  matters  in  actual  suit,  but  in 
dispute  and  controversy  prior  to  the  commencement  of  judicial 
proceedings.  Though  such  declarations  may  in  some  instances  be 
founded  in  truth,  I  have  always  understood  it  to  be  a  general  rule 
to  reject  them,  because  of  the  possibility,  nay  probability,  that  they 
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may  have  been  made  to  serve  one  or  other  of  the  contending  par- 
ties. A  most  arduous  task  would  be  imposed  upon  the  Judge  who 
has  to  determine  in  the  first  instance  upon  the  admissibility  or  non- 
admissibility  of  evidence,  if  he  had  no  fixed  rule  to  go  by  in  such 
cases  ;  and  if  he  must  in  each  case  institute  a  previous  enquiry  into 
all  the  circumstances  which  might  or  might  not  influence  the 
mind  of  the  party  making  the  declaration  after  the  suit  was  com- 
menced or  the  controversy  had  arisen.  To  preserve  therefore  the 
pure  administration  of  justice,  and  for  the  sake  of  certainty 

and  public  convenience,  the  law  has  drawn  the  line 
[  *  407]  *  which  I  have  mentioned ;  and  in  practice  the  rule  is  well 

established,  that  declarations  made  upon  a  subject  then  in 
suit,  or  in  controversy  or  dispute  preparatory  to  it,  are  not  to  be 
received  in  evidence.  For  these  reasons  it  is  my  humble  opinion, 
that  the  deposition  of  J.  S.  could  not  be  received  on  the  trial  of  the 
ejectment. 

Graham,  B.  I  have  the  misfortune  to  differ  upon  this  question 
not  only  with  the  two  learned  persons  who  have  preceded,  but  I 
am  afraid  with  the  rest  of  my  brethren  who  are  to  follow  me. 
But  the  opinion  I  am  about  to  offer  is  the  conclusion  to  which  my 
mind  has  come  with  perfect  satisfaction.  Under  the  circumstances 
of  the  case,  I  think  there  is  no  legal  objection  to  receiving  this  dep- 
osition in  evidence  —  not  as  a  deposition  —  that  I  am  not  pre- 
pared to  say  —  but  as  a  declaration  of  the  deponent.  One  ground 
on  which  I  am  induced  to  doubt  the  soundness  of  that  rule  which 
has  been  laid  down  by  my  learned  Brothers  is,  that  I  cannot  find  it 
stated  in  any  book  of  law  that  ever  fell  within  my  reading.  If 
there  be  a  rule  that  the  declaration  of  a  deceased  person  upon  a 
subject  on  which  evidence  of  reputation  may  generally  be  received, 
is  inadmissible  when  made  subsequent  to  suit  commenced,  it  is  a 
rule  with  which  in  my  little  experience  I  have  not  become  ac- 
quainted, and  which  is  confined  to  the  breasts  of  a  few  peculiarly 
conversant  with  the  business  of  nisi  prvus.  I  must  likewise  ob- 
serve that  great  uncertainty  will  arise  in  the  application  of  the 
rule.  We  are  told  that  it  extends  to  all  declarations  after  a  suit  is 
in  contemplation.  But  how  is  it  to  be  determined  whether  the 
parties  did  or  did  not  contemplate  a  suit  at  any  given  moment  of 
time  ?  Then  if  it  should  be  clearly  shown  that  the  party  making 
the  declarations  could  not  by  possibility  know  that  a  suit  was 
commenced  or  contemplated,  surely  the  declarations  are  receivable ; 
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but  if  you  exclude  them  when  his  knowledge  of  the  lis  mota  is 
made  to  appear,  what  a  field  of  inquiry  is  opened  as  often  as  evi- 
dence of  reputation  is  tendered  to  a  J udge  and  jury  ?  It  seldom 
happens  that  an  investigation  of  a  pedigree  takes  place  till  an 
action  is  brought  or  resolved  upon,  and  it  will  often  be  a  great 
hardship  to  reject  what  was  then  said  by  a  member  of  the  family 
who  dies  before  the  trial.  Suppose  a  man  is  privately  married 
before  the  English  Ambassador  at  Paris,  where  no  register 
is  kept,  and  has  a  son.  On  his  return  to  this  country  *  he  [*  408] 
is  re-married  to  satisfy  the  scruples  of  his  wife ;  and  after- 
wards has  another  son.  In  the  progress  of  twenty  or  thirty  years, 
when  all  the  witnesses  to  the  marriage  except  the  father  are  dead, 
an  estate  is  left  to  the  eldest  legitimate  son,  who  enters  into  pos- 
session. The  younger  son  brings  an  ejectment  to  recover  this. 
The  father  hears  of  such  a  proceeding  with  surprise  and  dismay, 
makes  a  solemn  declaration  of  the  legitimacy  of  the  eldest  son,  and 
dies.  I  should  require  strong  authority  and  clear  principle  for  the 
rule  which  should  exclude  his  dying  declaration  at  the  trial  of  the 
ejectment.  You  may  have  the  natural  and  voluntary  effusions  of 
the  mind  of  the  individual  after  a  suit  is  commenced,  although 
what  he  then  says  may  be  subject  to  more  suspicion.  Let  the  ob- 
jection therefore  go  to  the  credit,  not  to  the  competency  of  the  evi- 
dence. Do  not  shut  out  what  may  be  the  truth,  and  what  may  be 
the  only  mode  of  arriving  at  justice.  Beceive  the  evidence,  and 
let  the  jury,  under  the  direction  of  the  Judge,  determine  to  what 
weight  it  is  entitled.  Hearsay  evidence  is  always  to  be  received 
with  caution,-  and  particularly  that  which  may  have  arisen  when 
men's  minds  were  heated  and  biassed  by  an  existing  controversy 
upon  the  subject;  but  instead  of  laying  down  a  rigid  rule  which 
may  exclude  bond  fide  declarations  entitled  to  implicit  credit,  con- 
fide in  the  discretion  of  the  Judge,  whose  duty  it  is  to  point  out 
the  circumstances  which  in  each  particular  case  ought  to  influence 
the  conclusion  of  the  jury.  Notwithstanding  my  profound  respect 
for  the  noble  and  learned  lord  who  decided  the  case  of  Whitelocke 
v.  Baker.  I  certainly  do  not  altogether  approve  of  the  accuracy 
and  precision  and  justice  of  the  rule  there  laid  down.  But  that 
noble  lord  will  allow  me  to  say,  that  if  this  particular  question 
had  been  stated  to  him  upon  that  occasion,  his  Lordship  would 
have  hesitated  at  least  before  he  would  have  held  that  the  deposi- 
tion of  the  parent  taken  under  these  circumstances  could  not  be 
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received  as  a  declaration.  The  case  of  Ooodright  v.  Moss  I  must 
consider  an  authority  the  other  way. — Although  this  deposition  is 
not  the  spontaneous  effusion  of  a  man's  mind,  yet  perhaps  it  is  en- 
titled to  some  degree  of  credit  on  the  very  ground  that  the  depo- 
nent did  not  come  forward  as  a  volunteer,  and  that  being  judicially 
interrogated,  he  declared  what  he  knew  upon  the  subject  under  the 
sanction  of  an  oath.  We  must  likewise  remember  that  he  stood 
quite  indifferent  between  the  parties.  As  it  strikes  me,  no 
[*  409]  one  has  a  *  right  to  suppose  that  J.  S.  did  not,  in  this  dep- 
osition, give  the  true  history  of  his  marriage  and  of  his 
family.  What  ground  have  we  to  suppose  that  there  was  any  bias 
on  his  mind,  or  that  he  was  interested  for  one  of  his  children  more 
than  for  another  ?  He  was  compelled  to  state  what  he  knew  upon 
the  subject,  and  it  seems  what  he  then  declared  must  be  rejected 
because  he  spoke  by  compulsion  under  the  sanction  of  an  oath, 
although  his  voluntary  effusion  upon  the  same  subject  would  have 
been  admitted  without  question.  Your  Lordships  are  about  to  es- 
tablish a  precedent  of  great  importance ;  and  if  the  rule  which  has 
been  laid  down  be  adopted,  I  fear  considerable  confusion  may  be 
introduced  into  investigations  respecting  pedigree,  and  that  evi- 
dence will  often  be  excluded  which  would  lead  to  the  discovery  of 
truth,  and  to  the  due  distribution  of  justice  between  man  and  man. 
It  is  my  humble  opinion  in  this  case,  that  the  deposition  of  J.  S. 
ought  to  be  received  as  a  declaration,  although  made  after  the  suit 
was  commenced. 

Lawrence,  J.  I  concur  with  the  Judges  who  have  stated  their 
opinions  against  the  admissibility  of  the  evidence.  From  the 
necessity  of  the  thing,  the  declarations  of  members  of  the  family, 
in  matters  of  pedigree,  are  generally  admitted ;  but  the  adminis- 
tration of  justice  would  be  perverted  if  such  declarations  could  be 
admitted  which  have  not  a  presumption  in  their  favour  that  they 
are  consistent  with  truth.  Where  the  relator  had  no  interest  to 
serve,  and  there  is  no  ground  for  supposing  that  his  mind  stood 
otherwise  than  even  upon  the  subject,  (which  may  be  fairly  in- 
ferred before  any  dispute  upon  it  has  arisen,)  we  may  reasonably 
suppose  that  he  neither  stops  short,  nor  goes  beyond  the  limits 
of  truth  in  his  spontaneous  declarations  respecting  his  relations 
and  the  state  of  his  family.  The  receiving  of  these  declarations, 
therefore,  though  made  without  the  sanction  of  an  oath,  and  with- 
out any  opportunity  of  cross-examination,  may  not  be  attended 
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with  such  mischief  as  the  rejection  of  such  evidence,  which  in 
matters  of  pedigree  would  often  be  the  rejection  of  all  the  evidence 
that  could  be  offered.  But  mischievous  indeed  would  be  the  con- 
sequence of  receiving  an  ex  parte  statement  of  a  deceased  witness, 
although  upon  oath,  procured  by  the  party  who  would  take  ad- 
vantage of  it,  and  delivered  under  that  bias  which  may 
naturally  operate  *  on  the  mind  in  the  course  of  a  contro-  [*  410] 
versy  upon  the  subject.  Notwithstanding  what  is  said  in 
Goodright  v.  Moss,  I  cannot  think  that  Lord  Mansfield  would 
have  held  that  declarations  in  matters  of  pedigree,  made  after  the 
controversy  had  arisen,  ought  to  be  submitted  to  the  jury.  They 
stand  precisely  on  the  same  footing  as  declarations  on  questions 
of  rights  of  way,  rights  of  common,  and  other  matters  depending 
upon  usage ;  and  although  I  cannot  call  to  mind  the  ruling  of 
any  particular  Judge  upon  the  subject,  yet  I  know  that  according 
to  my  experience  of  the  practice,  (an  experience  of  nearly  forty 
years,)  whenever  a  witness  has  admitted  that  what  he  was  going 
to  state  he  had  heard  after  the  beginning  of  a  controversy,  his 
testimony  has  been  uniformly  rejected.  If  the  danger  of  fabri- 
cation and  falsehood  be  a  reason  for  rejecting  such  evidence  in 
cases  of  prescription,  that  will  equally  apply  in  cases  of  pedigree, 
where  the  stake  is  generally  of  much  greater  value.  In  looking  for 
authorities  upon  the  subject,  I  have  found  two  cases  at  Nisi  Prius, 

Spadwell  v.  ,  before  Lord  C.  Baron  Eeynolds  at  the  Spring 

Assizes  at  Exeter  in  1730,  and  Hayward  v.  Firmin,  before  Lord 
Camden  at  the  Sittings  after  Trinity  term  1766.  In  the  first  of 
these,  the  declarations  of  an  aunt  as  to  which  of  three  brothers 
came  first  into  the  world,  made  after  the  dispute  had  arisen,  were 
rejected ;  but  such  as  she  had  made  prior  to  the  dispute  were 
received.  Therefore  in  that  case  the  learned  Judge  took  the  dis- 
tinction of  before  and  after  litigation  commenced.  Hay  ward  v. 
Firmin  was  an  issue  to  try  the  legitimacy  of  a  child ;  and  the 
declarations  of  the  mother  as  to  that  fact  were  received  in  evidence, 
though  made  after  the  commencement  of  the  suit.  But  it  appears 
that  the  case  determined  by  Lord  C.  Baron  Eeynolds,  was  not  at 
that  time  brought  under  the  consideration  of  Lord  Camden.  In 
Goodright  v.  Moss,  the  point  whether  declarations  could  be  re- 
ceived which  were  made  while  the  dispute  was  existing  was  not 
adverted  to,  and  in  considering  the  authority  of  that  decision,  it 
must  not  be  forgotten  that  Mr.  Baron  Ey^e,  who  tried  the  cause, 
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was  of  opinion,  that  the  answer  was  not  admissible  evidence. 
The  authorities  being  thus  balanced,  I  think  the  point  must  be 
considered  as  without  any  decision,  and  we  must  resort  to  prin- 
ciple and  the  uniform  practice  which  has  obtained  in  ques- 
[*  411]  tions  of  prescription.  *  Hardships  may  arise  in  rejecting 
declarations  made  between  the  commencement  of  the  suit 
and  the  time  of  the  trial ;  but  such  hardships  are  not  confined  to 
the  case  of  pedigree.  In  other  cases,  if  witnesses  die  before  the 
trial  of  the  cause,  the  party  who  relied  upon  their  testimony  must 
sustain  the  loss.  For  avoiding  uncertainty  in  judicial  proceeding?, 
general  rules  must  be  laid  down  and  adhered  to,  without  regard 
to  our  feelings  or  our  wishes  on  particular  occasions.  Besides, 
the  hardship  may  generally  be  avoided  by  a  bill  to  perpetuate 
testimony.  In  the  supposed  case  of  the  marriage  at  Paris,  no 
difficulty  need  have  arisen ;  for  under  a  bill  to  perpetuate  testi- 
mony, the  father  might  have  been  examined  on  behalf  of  the 
eldest  son,  and  his  deposition  as  to  all  the  circumstances  of  the 
first  marriage  regularly  read  against  the  younger  son  on  the  trial 
of  the  ejectment.  Although  the  exclusion  of  declarations  made 
in  the  course  of  the  controversy  may  prejudice  some  individuals, 
it  is  better  to  submit  to  this  inconvenience  than  expose  Courts  of 
justice  to  the  frauds  which  would  be  practised  upon  them  were 
a  contrary  rule  to  prevail.  That  this  is  not  an  imaginary  appre- 
hension, will  occur  from  what  happened  at  the  bar  of  your  Lord- 
ships' house  in  the  Douglas  and  Anglesea  causes,  —  in  the  first  of 
which,  fabricated  letters  were  given  in  evidence  before  your  Lord- 
ships, and  in  the  second,  false  declarations.  Notwithstanding 
the  danger  of  incurring  the  penalties  of  the  crime  of  perjury, 
there  is  scarce  an  assize  or  sittings  in  which  witnesses  are  not 
produced  who  swear  in  direct  contradiction  the  one  to  the  other ; 
and  it  may  be  feared  that  persons  who  have  as  little  regard  to 
truth,  may  be  induced  to  make  false  declarations,  when  they  run 
no  risk  of  punishment  in  this  world,  as  no  use  can  be  made  of 
their  evidence  till  after  their  death.  We  know  that  passion, 
prejudice,  party,  and  even  good- will,  tempt  many  who  preserve 
a  fair  character  with  the  world  to  deviate  from  truth  in  the 
laxity  of  conversation.  Can  it  be  presumed  that  a  man  stands 
perfectly  indifferent  upon  an  existing  dispute  respecting  his 
kindred  ?  His  declarations  post  litem  motam,  not  merely  after 
the  commencement  of  the  lawsuit,  but  after  the  dispute  has  arisen, 
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(that  is  the  primary  meaning  of  the  word  lis,)1  are  evi- 
dently more  likely  to  mislead  *the  jury  than  to  direct  [*412] 
them  to  a  right  conclusion,  and  therefore  ought  not  to  be 
received  in  evidence.  I  am  likewise  of  opinion,  that  no  deposition 
can  be  received  in  evidence  as  a  declaration,  to  prove  a  fact  which 
it  was  the  object  of  that  deposition  to  establish.  A  deposition  is 
the  answer  of  the  witness  to  such  interrogatories  as  it  is  thought 
expedient  to  put  to  him,  to  establish  certain  facts  which  the  plain- 
tiff alleges,  and  on  which  his  case  depends.  Consequently,  a 
deposition  is  considered  a  partial  representation  of  facts,  as  to 
all  persons  who  have  no  opportunity  of  bringing  out  the  whole 
truth  by  cross-examination ;  and  on  that  account,  all  admit  that 
against  a  stranger  it  cannot  be  received  in  evidence  as  a  deposition. 
How  then  shall  it  be  received  as  a  declaration  ?  In  that  case,  the 
circumstance  of  its  being  upon  oath  cannot  be  regarded.  To  con- 
sider it  a  declaration  on  oath,  would  be  to  receive  it  as  a  deposi- 
tion. This  would  be  blowing  hot  and  cold.  As  a  declaration  it 
is  still  subject  to  the  same  vice  and  infirmity  of  being  an  answer 
to  particular  questions  artfully  put  with  an  interested  view  by 
one  party  behind  the  back  of  the  other.  All  the  objections  on 
which  it  is  allowed  that  this  document  cannot  be  received  as  a 
deposition,  apply  with  at  least  equal  strength  to  receiving  it  as 
a  declaration ;  and  I  cannot  but  think  that  the  law  of  England 
would  be  under  a  just  reproach,  if  a  document  which  must  be 
rejected  in  one  character,  might  be  rendered  admissible  by  the 
paltry  juggle  of  changing  its  name. 

Heath,  J.  I  concur  in  opinion  with  the  majority  of  the  Judges. 
Since  the  party  against  whom  it  is  proposed  to  read  this  depo- 
sition had  no  opportunity  of  cross-examining  J.  S.,  who  must  be 
taken  merely  to  have  answered  such  questions  as  the  plaintiff 
found  it  convenient  to  put  to  him,  I  think,  that  as  a  declaration 
it  is  exposed  to  every  objection  to  which  it  was  liable  as  a  depo- 
sition. Another  objection  equally  strong  is,  that  it  was  made 
after  the  dispute  had  arisen.  In  the  course  of  my  long  experience, 
in  all  the  circuits  I  have  gone,  I  never  heard  till  now  of  such 
evidence  being  receivable.  When  the  objection  that  the  declara- 
tion was  post  litem  motam  has  been  taken,  it  has  been  constantly 
acquiesced  in.  It  is  true  there  is  no  mention  made  of  this 
rule  in  the  books  of  reports,  because  they  note  only  the  deci- 
1  Philosophi  cetatem  in  litibus  conterunt.  Cic. 
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[*413]  sion  of  doubtful  points.  They  do  not  *  notice  matter 
of  mere  practice,  which  was  never  questioned.  When  the 
contest  has  originated,  people  take  part  on  one  side  or  the  other ; 
their  minds  are  in  a  ferment ;  and  if  they  were  disposed  to  speak 
the  truth,  facts  are  seen  by  them  through  a  false  medium.  The 
authorities  cited  are  conflicting;  therefore  your  Lordships  will 
be  governed  by  principle ;  and  upon  principle  it  seems  clear  to 
me  that  the  evidence  ought  to  be  rejected.  Courts  of  law  have 
endeavoured  to  avoid  any  extension  of  the  rule  which  admits 
declarations  in  matter  of  pedigree;  and  serious  mischief  might 
arise  from  relaxing  it  Great  estates  have  been  litigated  upon 
this  species  of  evidence,  and  perjury  with  regard  to  declarations 
has  been  most  abundant  But  it  would  hold  out  an  invitation 
to  fabricated  testimony,  if  declarations  could  be  received  in  evi- 
dence which  have  been  made  when  the  contest  was  actually  begun. 

Macdonald,  G.  B.  I  agree  in  the  opinion  entertained  upon  this 
subject  by  almost  all  the  learned  Judges.  The  question  is  of  in- 
finite importance.  If  such  evidence  is  to  be  adduced  to  establish 
legitimacy,  it  must  equally  be  received  to  establish  illegitimacy ; 
and  in  my  humble  judgment,  it  is  of  such  a  nature  that  it  would 
shake  the  condition  of  every  man  in  the  kingdom.  After  a  dispute 
upon  the  very  point  has  arisen,  a  witness  is  brought  forward  by 
a  party,  who  of  course  tries  to  find  out  those  whose  testimony  will 
be  most  beneficial  to  him,  —  who  will  say  most  in  his  favour,  and 
least  against  him.  In  the  case  put  by  your  Lordships,  there 
was  no  opportunity  given  to  the  party  against  whom  this  deposi- 
tion is  to  be  read  to  cross-examine  the  witness.  And  if  he  had 
been  cross-examined  by  the  defendant  in  the  equity  suit,  what 
does  it  amount  to  ?  The  difference  is  great  between  what  is  called 
a  cross-examination  in  equity,  and  a  cross-examination  at  law. 
In  equity,  the  one  party  knows  not  the  questions  put  by  the 
other,  nor  the  answers  which  have  been  given  by  the  wit- 
ness. In  the  course  of  a  trial  at  law,  every  witness  comes 
forward  in  the  presence  of  both  parties,  and  of  those  who  are 
to  decide  upon  his  testimony.  He  is  examined  in  chief 
by  the  party  who  produces  him;  he  is  cross-examined  by  the 
opposite  party  to  the  same  or  other  topics ;  and  then  comes  the 
re-examination  to  explain  what  may  have  been  rendered 
[*  414]  ambiguous,  —  with  an  opportunity  to  *  put  any  questions 
which  may  suggest  themselves  to  the  minds  of  the  Judge 
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or  the  Jury.  Would  you  allow  a  deposition  taken  in  the  former 
mode  to  be  read  against  a  person  who  was  an  entire  stranger  to 
the  proceeding  ?  We  know,  that  when  a  solicitor,  after  the  dispute 
has  arisen,  searches  for  evidence,  if  he  finds  any  persons  acquainted 
with  facts  unfavourable  to  his  client,  he  abstains  from  producing 
them ;  and  we  know  that  witnesses,  who  are  produced,  are  often 
influenced  by  bad  motives.  Experience  has  likewise  taught  us, 
that  a  parent,  speaking  of  the  legitimacy  of  a  child,  is  not  to  be 
heard  with  undoubting  confidence.  In  one  of  the  oases  referred  to, 
a  mother  was  precluded  from  proving  the  illegitimacy  of  her  child, 
having  before  sworn  to  his  legitimacy ;  and  in  Goodright  v.  Moss, 
the  mother  swore  that  her  son  was  illegitimate,  the  consequence  of 
which  was,  that  she  increased  her  share  of  the  residue  of  her 
husband's  estate.  The  authorities  upon  the  subject  are  balanced, 
Lord  Camden  being  for  receiving  the  evidence,  and  Lord  C.  Baron 
Reynolds  and  Mr.  Baron  Eyre  for  refusing  it.  But  the  practice 
has  constantly  been  in  affirmance  of  the  decision  of  Lord  C.  Baron 
Reynolds  ;  and  the  expediency  of  this  rule  has  appeared  for  a 
great  length  of  time.  If  it  is  departed  from,  I  know  not  what 
evidence  of  declarations  may  not  be  offered,  or  how  they  are  to  be 
dealt  with.  I  cannot  conceive  the  common  sense  of  saying,  that 
the  same  instrument,  if  you  style  it  a  deposition,  is  to  be  rejected ; 
but  if  you  style  it  a  declaration,  is  to  be  received.  Names  can- 
not change  things.  Therefore  I  think,  that  for  the  attaining 
of  justice  in  the  particular  case,  and  for  the  general  security, 
the  proposed  evidence  is  inadmissible. 

Mansfield,  C.  J.  By  the  general  rule  of  law,  nothing  that  is 
said  by  any  person  can  be  used  as  evidence  between  contending 
parties,  unless  it  is  delivered  upon  oath  in  the  presence  of  those 
parties.  With  two  exceptions,  this  rule  is  adhered  to  in  all  civil 
cases.  Some  inconvenience  no  doubt  arises  from  such  rigour.  If 
material  witnesses  happen  to  die  before  the  trial,  the  person  whose 
case  they  would  have  established,  may  fail  in  the  suit.  But 
although  all  the  Bishops  on  the  bench  should  be  ready  to  swear  to 
what  they  heard  these  witnesses  declare,  and  add  their 
own  implicit  belief  of  the  truth  *  of  the  declarations,  the  [*  415] 
evidence  could  not  be  received.  Upon  this  subject,  the 
laws  of  other  countries  are  quite  different ;  they  admit  evidence  of 
hearsay  without  scruple.  There  is  not  an  appeal  from  the  neigh- 
bouring kingdom  of  Scotland  in  which  you  will  not  find  a  great 
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deal  of  hearsay  evidence  upon  every  fact  brought  into  dispute. 
This  has  struck  many  persons  as  a  great  absurdity  and  defect  in 
the  law  of  that  country.  But  the  different  rules  which  prevail 
there  and  with  us  seem  to  me  to  have  a  reasonable  foundation  in 
the  different  manner  in  which  justice  is  administered  in  the  two 
countries.  In  Scotland,  and  most  of  the  Continental  States,  the 
Judges  determine  upon  the  facts  in  dispute  as  well  as  upon  the 
law ;  and  they  think  there  is  no  danger  in  their  listening  to  evi- 
dence of  hearsay,  because  when  they  come  to  consider  of  their 
judgment  on  the  merits  of  the  case,  they  can  trust  themselves 
entirely  to  disregard  the  hearsay  evidence,  or  to  give  it  any  little 
weight  which  it  may  seem  to  deserve.  But  in  England,  where  the 
Jury  are  the  sole  judges  of  the  fact,  hearsay  evidence  is  properly 
excluded,  because  no  man  can  tell  what  effect  it  might  have  upon 
their  minds.1  To  the  general  rule  with  us,  there  are  two  excep- 
tions; first,  on  the  trial  of  rights  of  common  and  other  rights 
claimed  by  prescription ;  and  secondly,  on  questions  of  pedigree. 
With  respect  to  all  these,  the  declarations  of  deceased  persons,  who 
are  supposed  to  have  had  a  personal  knowledge  of  the  facts,  and 
to  have  stood  quite  disinterested,  are  received  in  evidence.  In 
cases  of  general  rights,  which  depend  upon  immemorial  usage, 
living  witnesses  can  only  speak  of  their  own  knowledge  to  what  has 
passed  in  their  own  time;  and  to  supply  the  deficiency,  the  law 
receives  the  declarations  of  persons  who  are  dead.  There,  how- 
ever, the  witness  is  only  allowed  to  speak  to  what  he  has  heard 
the  dead  man  say  respecting  the  reputation  of  the  right  of  way,  or 
of  common,  or  the  like.    A  declaration  with  regard  to  a  particular 

fact,  which  would  support  or  negative  the  right,  is  inad- 
[*  416]  missible.  —  In  matters  of  pedigree,  it  being  *  impossible  to 

prove  by  living  witnesses  the  relationships  of  past  genera- 
tions, the  declarations  of  deceased  members  of  the  family  are 
admitted :  but  here,  as  the  reputation  must  proceed  on  particular 
facts,  such  as  marriages,  births,  and  the  like,  from  the  necessity  of 
the  thing,  the  hearsay  of  the  family  as  to  these  particular  facts  is 
not  excluded.  General  rights  are  naturally  talked  of  in  the 
neighbourhood;  and  family  transactions  among  the  relations  of 
the  parties.    Therefore,  what  is  thus  dropped  in  conversation 

1  It  is  observable,  tbat  according  to   only,  hearsay  evidence  is  often  admitted 
the  practice  of  the  English  courts,  in  affi-   and  acted  upon, 
davits,  which  are  Hubmitted  to  the  Judgea 
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upon  such  subjects,  may  be  presumed  to  be  true.  But  after  a  dis- 
pute has  arisen,  the  presumption  in  favour  of  declarations  fails; 
and  to  admit  them,  would  lead  to  the  most  dangerous  consequences. 
Accordingly,  I  know  no  rule  better  established  in  practice  than 
this,  that  such  declarations  shall  be  excluded.  With  respect  to 
questions  of  prescription,  I  have  known  many  instances  in  which 
the  rule  has  been  acted  upon.  I  never  heard  the  contrary  con- 
tended either  as  counsel  or  judge.  I  think  the  rule  is  equally 
applicable  to  questions  of  pedigree ;  and  the  violation  of  it  here 
would  be  still  more  alarming.  There  is  no  difference  between  the 
declarations  of  a  father,  and  those  of  any  other  relative ;  and  if  the 
declarations  of  a  father  after  the  suit  has  begun  be  receivable,  so 
must  the  declarations  of  all  related  to  the  parties,  whatever  their 
station  in  society,  and  whatever  their  private  character.  I  do  not 
feel  that  much  mischief  is  likely  to  arise  from  such  declarations 
being  rejected.  This  question  supposes  J.  S.  to  be  the  reputed 
father;  and  evidence  of  reputation  must  previously  be  given 
aliunde  to  render  the  declaration  admissible.  If  the  father  is 
proved  to  have  brought  up  the  party  as  his  legitimate  son,  this  is 
sufficient  evidence  of  legitimacy  till  impeached,  and  indeed  it 
amounts  to  a  daily  assertion  that  the  son  is  legitimate.  On  princi- 
ple I  think  the  evidence  inadmissible.  The  weight  of  authority 
I  think  inclines  to  the  same  side.  In  the  famous  Douglas  Cause 
hearsay  evidence  of  all  sorts  was  received,  but  that  cause  was  tried 
by  the  law  of  Scotland,  according  to  which  it  was  receivable.  In 
the  Anglesea  Cause  many  declarations  of  deceased  persons  were 
given  in  evidence ;  but  after  an  attentive  examination  I  cannot 
find  that  any  of  these  had  been  made  after  the  dispute  had 
occurred.  I  myself  took  a  note  at  the  time  of  the  case 
before  Lord  Camden,  which  states  that  on  a  *  question  of  [*  417] 
the  legitimacy  of  the  son,  the  declarations  of  the  mother 
as  to  her  marriage,  made  after  the  commencement  of  the  suit, 
were  received  after  objection  taken  and  debate  had:  but  not  a  word 
appears  to  have  been  said  of  the  prior  decision  of  Lord  Chief  Baron 
Reynolds.  Had  it  been  cited,  I  make  no  doubt  that  I  should 
have  enriched  my  store  of  notes  with  some  account  of  it.  In 
Goodriffht  v.  Moss,  the  objection  to  the  answer  that  it  was  post 
litem  motam  does  not  seem  to  have  been  taken  ;  and  upon  exam- 
ination it  will  be  found,  that  the  new  trial  was  granted  on  the 
ground,  that  the  general  declarations  of  the  father  and  mother  had 
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beeti  rejected.  I  ain  not  awafe  of  any  other  authority  upon  the 
subject  in  our  law :  but  the  distinction  of  declarations  ante  litem 
motam,  and  post  litem  motam,  is  clearly  takefn  in  a  foreign  treatise 
of  great  learning,  entitled  De  Probationibus.1 

I  have  now  only  to  notice  the  observation,  that  to  exclude 
declarations  you  must  show  that  the  lis  mota  was  known  to  the 
person  who  made  them.  There  is  no  such  rule.  The  line  of 
distinction  is  —  the  origin  of  the  controversy,  and  not  the  com- 
mencement of  the  suit.  After  the  controversy  has  originated,  all 
declarations  are  to  be  excluded,  whether  it  was  or  was  not  known 
to  the  witness.  If  an  inquiry  were  to  be  instituted  in  each 
instance,  whether  the  existence  of  the  controversy  was  or  was 
not  known  at  the  time  of  the  declaration,  much  time  would  be 
wasted,  and  great  confusion  would  be  produced.  For  these 
reasons  I  conceive  that  the  deposition  now  offered  in  evidence 
is  not  admissible. — And  I  should  inform  your  Lordships  that 
Mr.  Justice  Chambre,  who  attended  this  case  hitherto,  is  pre- 
vented by  illness  from  attending  the  house  to-day;  but  he 
authorises  me  to  say  that  he  perfectly  concurs  in  the  opinion  now 
delivered  by  the  majority  of  the  Judges. 

Mansfield,  C.  J.,  then  proceeded  to  deliver  the  unanimous  opinion 
of  the  Judges  on  the  2nd  and  3rd  questions  submitted  to  them. 
[*418]  *  Referring  to  the  2nd,  he  said:  I  cannot  answer  this 
question  without  adding  something  to  the  answer  beyond 
what  is  in  the  question;  because  it  supposes  that  an  entry 
written  by  a  father  in  a  Bible  would  be  of  more  weight  than  the 
same  written  in  any  other  book.  Now  I  know  no  difference 
between  a  father  Writing  anything  respecting  his  son  in  a  Bible, 
and  his  writing  it  in  any  other  book,  or  on  any  other  piece  of 
paper;  and  therefore  the  answer  I  would  give  is,  that  such  a 
writing  by  a  father  in  a  Bible,  or  in  any  other  book,  or  upon 
any  other  piece  of  papeT,  would  be  a  declaration  of  that  father 
in  the  understanding  of  the  law,  and  like  other  declarations  of 
the  father  might  be  admitted  in  evidence.  Were  it  to  appear 
in  your  Lordships'  Journals,  that  the  answer  was  given  in  the 
very  words  of  the  question,  some  persons  might  suppose  that 
the  admissibility  of  the  entry  depended  upon  its  being  written 
in  a  Bible,  and  therefore  I  submit  that  the  answer  should  be  "  that 

1  The  reporter  (Mr.,  afterwards  Lord,  Campbell)  mentions,  that  he  had  not  been 
able  to  procure  a  copy  of  this  book. 
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such  a  writing  in  a  Bible,  or  any  other  book,  or  on  any  other 
piece  of  paper,  would  be  admissible  in  evidence  as  a  declaration 
of  the  father  in  matter  of  a  pedigree."  1 

The  3rd  question  is  the  same  in  effect,  with  the  addition  that 
the  father  is  proved  to  have  declared,  that  he  had  made  such 
entry  for  the  express  purpose  of  establishing  the  legitimacy  of 
bis  son,  and  the  time  of  birth,  in  case  the  same  should  be  called 
in  question  after  the  father's  death.  The  opinion  of  the  Judges* 
is,  that  the  entry  would  be  receivable  in  evidence,  notwithstanding 
the  professed  view  with  which  it  was  made.  Its  particularity 
would  be  a  strong  circumstance  of  suspicion ;  but  still  it  would 
be  receivable,  whatever  the  credit  might  be  to  which  it  would  be 
entitled.  Of  course  I  should  wish  the  same  addition  to  be  made 
to  this  as  to  the  former  answer  "  a  Bible  or  any  other  book,  or 
any  other  piece  of  paper."  % 

Lord  Eldon,  C.  Before  proposing  anything  to  the  committee 
arising  out  of  the  opinion  of  the  Judges,  I  will  make 
*  one  or  two  observations  upon  the  subjects  which  they  [*  419-] 
have  so  learnedly  and  ably  discussed.  There  does  seem  a 
hardship  in  rejecting  the  declaration  of  the  late  Lord  Berkeley 
after  the  dispute  had  arisen;  for  there  was  no  way  in  which 
the  claimant  as  heir  apparent  to  his  titles  could  have  availed 
himself  of  his  testimony.  The  bill  filed  in  1799,  applied  only  to 
landed  estates  in  which  he  had  a  vested  interest  He  had 
no  such  interest  in  the  titles.  Where  a  bill  was  filed  by  the 
next  of  kin  of  a  lunatic,  a  demurrer  was  put  in  on  the  ground  that 
the  plaintiffs  might  not  be  next  of  kin  at  the  time  of  the 
lunatic's  death.8  Had  the  claimant  made  the  Attorney-General 
a  defendant,  I  apprehend  he  might  have  said,  the  titles  may 
never  be  the  plaintiff's,  whether  he  is  legitimate  or  not,  and 
having  no  present  interest  in  them,  a  bill  to  perpetuate  testimony 
for  the  purpose  of  establishing  his  claim  to  them,  cannot  be 
supported  But  your  Lordships  must  look  hardships  in  the  face 
rather  than  break  down  the  rules  of  law.  The  next  of  kin  of 
the  lunatic  might  have  lost  hundreds  of  thousands  of  pounds; 

1  The  answer  is  so  entered  in  the       >  Smith  v.  Attorney-  General,  before  Lord 

Journals.  Chancellor  Bathurst,  assisted  by  Lord 

3  This  addition  is  likewise  made  in  the  Chief  Justice  Db  Grey  and  Lord  Chief 

Journals,  and  the  qualification  is  suh-  Baron  Skinner.   6  Ves.  260. 
joined,  "  but  with  strong  circumstances  of 
suspicion  on  account  of  its  particularity." 
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but  the  general  principle  was  adhered  to,  and  the  demurrer  was 
allowed.  Upon  the  admissibility  of  this  evidence,  Judges  have 
held  different  opinions,  and  it  might  appear  remarkable  that  a 
declaration  under  no  sanction  was  receivable,  and  a  declaration 
upon  oath  was  not.  I  therefore  thought  it  material  to  ascertain 
from  the  highest  authority  what  the  law  is  upon  the  subject 
Accordingly,  in  the  Banbury  case,  as  the  depositions  under 
the  bill  to  perpetuate  testimony  contained  many  statements 
with  regard  to  pedigree,  a  question  was  put  to  the  Judges, 
whether  if  they  could  not  be  received  as  depositions,  they  could 
be  received  as  declarations.  The  Judges  thought  that  at  all 
events  the  depositions  could  not  be  received  as  declarations, 
unless  the  individuals  whose  declarations  were  supposed  to  be 
incorporated  in  the  depositions  were  aliunde  proved  to  be  rela- 
tions, and  that  there  was  no  such  evidence.  I  therefore  thought 
it  right   that   the   question    should   be   again    put   to  the 

Judges  in  the  present  case,  it  being  of  great  importance 
[*  420]  to  *  the  claimant,  and  to  the  public.    Your  Lordships  have 

heard  the  opinion  which  the  learned  Judges  have  delivered ; 
and  I  have  no  difficulty  in  saying  that  I  agree  with  that  of  the 
majority.  In  the  case  alluded  to,  decided  in  the  Court  of 
Chancery  by  myself,  (on  which  I  ought  to  place  less  reliance 
than  any  other  noble  Lord,)  conscious  of  my  liability  to  err  and  prone 
to  doubt,  (an  infirmity  which  I  cannot  help,)  I  delivered  the 
sentiments  which  I  believed  to  be  according  to  law.  I  have 
heard  nothing  since  which  has  convinced  me  I  was  wrong.  I  have 
attended  most  anxiously  to  the  distinctions  taken  by  Mr.  Baron 
Graham;  but  on  revolving  the  subject  in  my  mind,  I  am  forced 
to  concur  with  the  opinion  so  forcibly  expressed  by  Mr.  Justice 
Lawrence,  that  if  the  writing  was  not  evidence  as  a  deposition, 
it  was  not  evidence  at  all.  The  suit  in  equity  is  commenced  on 
the  ground,  that  unless  the  testimony  be  so  perpetuated  that  it 
may  be  used  as  a  deposition,  it  must  be  entirely  lost.  Being 
embodied  in  deposition,  are  you  to  say  that  this  same  testimony 
is  to  be  received  as  declaration,  and  read  in  evidence  from  the 
deposition?  The  previous  existence  of  the  dispute  would  be  a 
sufficient  ground  to  proceed  upon.  I  have  known  no  instance 
in  which  declarations  post  litem  motam  have  been  received. 
When  it  was  proposed  to  read  this  deposition  as  a  declaration, 
the  Attorney-General  flatly  objected  to  it.    He  spoke  quite  right, 
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as  a  Western  circuiteer,  of  what  he  had  often  heard  laid  down 
in  the  West,  and  never  heard  doubted.  Lord  Thurlow  was 
most  studious  to  contradict  the  case  of  Goodright  v.  Moss,  and 
he  had  learned  his  doctrine  in  the  same  school.  So  had  the 
Chief  Justice  of  the  Common  Pleas,  and  I  believe  Mr.  Justice 
Heath,  the  result  of  whose  experience  your  Lordships  have  just 
heard.  Therefore,  although  the  authorities  are  at  variance, 
principle  and  practice  unite  in  rejecting  the  evidence. —  I  introduced 
the  Bible  into  the  2nd  and  3rd  questions,  as  the  book  in  which  such 
entries  are  usually  made.  If  the  entry  be  the  ordinary  act  of 
a  man  in  the  ordinary  course  of  life,  without  interest  or  particular 
motive,  this,  as  the  spontaneous  effusion  of  his  own  mind,  may  be 
looked  at  without  suspicion,  and  received  without  objection. 
Such  is  the  contemporaneous  entry  in  a  family  Bible,  by  a  father, 
of  the  birth  of  a  child.  But  a  doubt  had  been  entertained 
upon  this  *  point,  and  it  was  fit  that  it  should  be  solemnly  [*  421] 
decided.  I  agree  to  the  admissibility  of  similar  entries 
in  other  books.  There  is  a  great  difference  between  the  competency 
of  evidence,  and  the  credit  to  which  it  is  entitled.  His  Lordship 
concluded  by  moving  that  counsel  be  informed,  that  the  deposition 
of  Lord  Berkeley  could  not  in  any  shape  be  received. 

Lord  Ellenborough.  I  had  conceived  some  doubts  whether 
this  deposition  could  not  be  received  as  a  declaration ;  but  the 
arguments  of  the  learned  Judges  have  convinced  me  that  it  is 
inadmissible.  It  is  only  the  answer  to  particular  interrogatories, 
and  may  be  very  different  from  the  genuine  reputation  upon  the 
subject.  I  agree  with  the  Judges  that  an  entry  made  in  a  Bible 
does  not  therefore  become  evidence;  but  I  cannot  say  it  is  not 
greatly  strengthened  by  being  found  there,  that  being  the  ordinary 
register  in  families ;  and  I  think  there  are  some  exceptions  to  the 
generality  of  the  statement  of  the  learned  Judges,  that  every 
declaration  of  a  parent,  howsoever  made,  before  any  dispute  appears 
to  have  subsisted,  is  admissible. 

Lord  Redesdale.  The  circumstance  of  an  entry  being  in  a 
family  Bible,  to  which  all  the  family  have  access,  gives  it  that 
solidity  which  it  would  not  have,  if  made  in  a  book  which 
remained  in  the  exclusive  possession  of  the  father.  Entries  in 
family  Bibles  have  therefore  become  common  evidence  of  pedigree 
in  this  country;  and  in  America,  where  there  is  no  register  of 
births  or  baptisms,  hardly  any  other  is  known.    With  regard 
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to  the  main  question  of  the  admissibility  of  the  deposition  as  a 
declaration,  one  circumstance  is  in  my  mind  decisive.  In  cases 
of  reputation,  the  attorney  takes  down  what  old  witnesses  will 
prove,  and  it  often  happens  that  some  of  them  afterwards  die 
before  the  triaL  But  what  was  taken  down  from  their  mouth 
is  never  offered  in  evidence.  And  why?  Because  declarations 
post  litem  motam  are  not  receivable.  That  I  can  take  upon 
myself  to  say  was  the  practice  of  the  Western  circuit,  which 
I  happened  to  go  for  some  years  ;  and  we  apprehended  that  we  were 

more  correct  on  subjects  of  evidence  than  any  other. 
[*422]     *  After  some  observations  from  Lord  Grantley  and 

Lord  Stanhope,  the  question  was  put,  that  the  deposition 
of  the  Earl  of  Berkeley,  offered  in  evidence  on  the  3rd  of  May  last, 
as  a  declaration,  ought  not  to  be  received,  —  which  passed  in  the 
affirmative. 

On  the  28th  June,  1811,  the  Committee  of  Privileges  resolved, 
nemine  dissentiente,  that  the  claimant  had  not  made  good  his 
claim  to  the  titles  of  Earl  of  Berkeley,  Viscount  Dursley,  and 
Baron  Berkeley. 

ENGLISH  NOTES. 

This  rule,  like  the  preceding  rules  in  the  present  section,  enunciates 
an  important  exception  to  the  general  principle  that  hearsay  evidence 
is  not  admissible. 

The  declarations  here  dealt  with  are  only  admissible  in  questions  of 
pedigree.  Haines  v.  Guthrie  (1884),  13  Q.  B.  D.  818,  53  L.  J.  Q.  B. 
521,  51  L.  T.  645,  38  W.  R.  99.  Thus,  to  support  the  defence  of 
"infancy"  in  an  action  for  goods  sold,  an  affidavit  by  the  deceased 
father  of  the  defendant,  as  to  the  date  of  the  defendant's  birth,  was 
rejected,  lb. 

It  is  also  essential  that  the  declarant  be  dead.  Butler  v.  Viscount 
Mountgarret  (1860),  7  H.  L.  Cas.  633,  No.  21,  p.  335,  post;  Smith  v. 
Tebbitt  (1867),  L.  R,,  1  P.  354,  357,  15  W.  R.  562. 

The  declarant's  relationship  to  the  family  de  jure,  by  blood,  or  mar- 
riage must  be  established  by  some  proof  independent  of  the  declaration 
itself.  Plant  v.  Taylor  (1861),  7  H.  &  N.  237,  31  L.  J.  Ex.  289; 
Smith  v.  Tebbitt,  supra.  It  is  for  the  judge  to  decide  whether  that 
relationship  has  been  proved,  and  it  makes  no  difference  that  it  hap- 
pens to  be  also  the  matter  in  issue  for  the  jury.  Doed.  Jenkins  v. 
Davies  (1846),  10  Q.  B.  314,  16  L.  J.  Q.  B.  218;  Hitchens  v.  Eardley 
(1871),  L.  R.,  2  P.  248.  Where  the  object  is  to  connect  A.  with  C, 
after  proving  that  B.,  deceased,  is  related  to  A.  it  is  competent  to  give 
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in  evidence  declarations  by  B.  in  which  he  claimed  relationship  with 
C.    Monkton  v.  Attorney-General  (1831),  2  Russ.  &  My.  147. 

The  declarations  of  a  deceased  person  as  to  his  own  illegitimacy  are 
admissible;  Procurator- General  v.  Williams  (1862),  31  L.  J.  P.  M.  & 
A.  157;  In  re  PerCon,  Pearson  v.  Attorney- General  (1885),  53  L.  T. 
707,  and  see  Reg.  v.  Rishworth  (1842),  2  Q.  B.  476:  as  also  are  his 
statements  as  ta  his  marriage;  Bex  v.  Bramley  (1795),  6  T.  R.  330; 
In  re  Lambert  (1886),  56  L.  J.  Ch.  122,  56  L.  T.  15. 

The  declaration  of  a  deceased  parent  is  admissible  in  a  question  ad 
to  the  legitimacy  of  his  child,  to  prove  that  the  child  was  born  before 
marriage;  Goodright  d.  Stevens  v.  Moss  (1777),  2  Cowp.  591,  No.  36, 
post;  In  re  Turner,  Glenister  v.  Harding  (1885),- 29  Ch.  D.  985,  53 
L.  T.  528 :  and  where  the  question  is  whether  the  parents  were  married, 
the  declarations  of  the  deceased  father  are  admissible  as  to  the  illegiti- 
macy of  his  child;  Murray  v.  Milner  (1879),  12  Ch.  D.  845,  48  L.  J.  Ch. 
775.  But  where  the  fact  of  marriage  is  proved,  declarations  are  inad- 
missible to  prove  that  a  child  born  in  wedlock  is  illegitimate.  Good- 
right  d.  Stevens  v.  Moss,  supra.    Compare  rule  Nos.  36  &  37,  post. 

On  an  application  for  administration  of  the  estate  of  a  child,  decla- 
rations of  its  deceased  mother  were  admitted  in  proof  of  its  birth  and 
death.  In  the  Goods  of  Thompson  (1887),  12  P.  D.  100,  56  L.  J.  P. 
46,  56  L.  T.  373,  35  W.  R.  384. 

In  order  to  show  that  a  family  had  relations  at  a  particular  place, 
evidence  may  be  given  of  statements  by  a  deceased  member  of  the 
family  that  he  was  going  to  visit  his  relations  at  that  place;  Rishtone 
v*.  Nesbitt  (1844),  2  M.  &  Rob.  554 :  but  a  statement  by  one  member 
of  the  family  that  another  did  a  certain  act  before  the  declarant's 
birth,  there  being  nothing  to  show  his  grounds  of  knowledge,  is  not 
evidence  that  the  act  was  done  by  any  one.  Lovat  Peerage  ease 
(1885),  10  App.  Cas.  763,  No.  23,  post.  A  declaration  by  a  deceased 
person  that  another  person  was  her  sister,  implies  that  she  was  her 
legitimate  sister,  if  nothing  appear  to  the  contrary.  Smith  v.  Tebbitt 
(1867),  L.  R.,  1  P.  354, 15  W.  R.  562.  On  the  issue  whether  the  plain- 
tiff was  the  natural  son  of  C,  the  declaration  of  a  brother  of  C.  that 
he  was,  is  inadmissible.  Crispin  v.  Doglioni  (1863),  3  Sw.  <fe  Tr.  44, 
32  L.  J.  P.  109,  8  L.  T.  91,  11  W.  R.  600. 

The  declarations  of  a  deceased  husband  are  receivable  on  a  question 
of  pedigree  in  the  family  of  his  wife;  Doe  d.  Northey  v.  Harvey 
(1825),  Ry.  &  M.  297,  27  R.  R.  751;  Vowles  v.  Young  (1806),  13 
Ves.  140,  9  R.  R.  154 :  and  so  are  the  declarations  of  a  wife  as  to  her 
husband's  family;  Doe  d.  Futter  v.  Randall  (1828),  2  M.  &  P.  20; 
Shrewsbury  Peerage  case  (1857),  7  H.  L.  Cas.  1 :  but  not  those  of  her 
father;  lb. 
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The  declarations  of  an  illegitimate  member  of  a  family  are  inadmis- 
sible. Doe  d.  Bamford  v.  Barton  (1837),  2  M.  &  Rob.  28.  So  also 
are  those  of  deceased  acquaintances,  however  intimate;  Johnson  v. 
Lawson  (1824),  2  Bing.  86,  9  Moore,  183,  2  L.  J.  C.  P.  136,  27  R.  R. 
558:  or  deceased  servants  of  the  family;  lb.  and  see  Doed.  Sutton  v. 
Eidgway  (1820),  4  B.  &  Aid.  53. 

A  paper  found  in  the  custody  of  the  person  last  seised,  purporting  to 
be  the  will  of  his  grandfather  but  cancelled  and  never,  so  far  as  ap- 
peared, having  been  acted  upon  or  proved,  is  evidence  of  its  recognition 
by  the  party  last  seised  as  the  declaration  of  his  ancestor  concerning 
the  state  of  his  family.  Doe  d.  Johnson  v.  Earl  Pembroke  (1809),  11 
East,  504,  11  R.  R.  260.  A  draft  will  containing  a  relevant  decla- 
ration is  admissible.  In  re  Lambert  (1886),  56  L.  J.  Ch.  122,  56 
L.  T.  15. 

An  entry  in  a  family  Bible;  Goodright  d.  Stevens  v.  Moss  (1777),  2 
Cowp.  591,  594,  No.  36, post;  Hubbard  v.  Lees  (1866),  L.  R.,  1  Ex.  255, 
35  L.  J.  Ex.  169,  14  L.  T.  442,  and  see  the  Ruling  Cases:  or  an  old  re- 
ligious book  preserved  in  the  family  is  admissible;  Hood  v.  Beauchamp 
(1836),  8  Sim.  26 :  and  so  is  a  family  missal ;  Slane  Peerage  case  (1835), 
5  CI.  &  Fin.  23.  A  pedigree  hung  up  in  a  family  mansion;  Goodright 
d.  Stevens  v.  Moss,  supra :  or  made  by  a  deceased  member  of  the  family 
and  found  in  his  repositories  is  also  admissible;  Monkton  v.  Attorney- 
General  (1831),  2  Russ.  &  My.  147.  But  a  pedigree  made  by  a  person 
with  a  view  to  a  suit  was  held  not  admissible  in  a  claim  of  peerage  by 
his  son  to  prove  his  descent.  Slane  Peerage  case  (1835),  supra.  An 
inscription  on  a  tombstone;  Goodright  d.  Stevens  v.  Moss  (1777), 
supra :  or  on  the  wall  of  a  church  in  which  members  of  the  family  are 
buried,  or  a  copy  thereof  made  by  an  unknown  person;  Slaney  v. 
Wade  (1836),  7  Sim.  595:  or  on  a  monument  —  is  good  evidence  under 
this  rule.    Shrewsbury  Peerage  case  (1857),  7  H.  L.  Cas.  1,  19. 

Evidence  of  general  reputation  in  a  family  is  also  admissible,  but, 
like  evidence  of  declarations,  only  in  questions  of  pedigree.  Haines 
v.  Guthrie  (C.  A.  1884),  13  Q.  B.  D.  818,  53  L.  J.  Q.  B.  521,  51  L. 
T.  645,  33  W.  R.  99;  Palmer  v.  Palmer  (1885),  18  L.  R.  Ir.  192. 
Such  evidence  has  been  admitted  to  prove  heirship;  Bridgerv.  Huett 
(1860),  2  F.  &  F.  35;  marriage:  Shedden  v.  Patrick  (1860),  2  Sw.  & 
Tr.  170,  30  L.  J.  Mat.  217,  3  L.  T.  592:  to  show  that  a  legatee  was 
godson  to  a  testator;  In  re  Gregory  (1865),  34  Beav.  600:  and  to  cor- 
roborate the  statement  of  a  deceased  person  as  to  his  own  illegitimacy; 
In  re  Pertonf  Pearson  v.  Attorney- General  (1885),  53  L.  T.  707.  But 
such  evidence  has  been  rejected  as  to  a  person's  age;  Colclough  v. 
Smith  (1863),  15  Ir.  Ch.  R.  347,  10  L.  T.  918:  and  as  to  which  of  two 
trustees  was  the  survivor;  Smith  v.  Smith  (1876),  10  Ir.  R.  Eq.  273. 
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The  evidence  will  not  be  admitted  if  it  appear  that  the  witness  is 
speaking  merely  from  information  given  him  by  some  individual  as  to 
the  existence  of  a  general  reputation.  Shedden  v.  Patrick  (1860),  supra. 

As  appears  from  the  principal  cases,  such  declarations  cannot  be 
admitted  if  made  after  a  controversy  has  arisen  in  the  family  as  to 
the  subject-matter  of  the  declaration.  See  also  Crouch  v.  Hooper 
(1852),  16  Beav.  182;  Smith  v.  Tebbitt  (1867),  15  W.  R.  562.  Thus 
the  will  of  a  deceased  peer,  declaring  the  legitimacy  of  his  son,  was 
rejected  on  its  appearing  that  it  had  been  made  after  the  institution 
of  a  suit  to  annul  his  marriage.  Sussex  Peerage  case  (1844),  11  CL 
&  Fin.  85. 

AMERICAN  NOTES. 

Mr.  Greenleaf  lays  down  the  rule  that  the  admission  of  such  declara- 
tions is  44  restricted  to  the  declarations  of  deceased  persons  who  were  related 
by  blood  or  marriage  to  the  person."  His  annotator  says  :  "  But  even  this 
more  relaxed  statement  is  probably  not  the  law  in  some  states.  In  Carter  v. 
Montgomery,  2  Tennessee  Chancery,  228,  the  Court  say  this  rule  is  not  the 
law  in  Tennessee,  and  that  while  the  English  rule  may  be  the  most  consonant 
to  sound  principle,  and  may  answer  the  ends  of  justice  in  a  dense  population 
and  settled  community,  yet  it  scarcely  suffices  in  a  sparsely  inhabited  commu- 
nity with  a  migratory  and  rapidly  changing  population.  Accordingly,  de- 
clarations of  persons  not  so  related  were  admitted.  To  the  same  effect  are 
Lessee  of  Banert  v.  Day,  3  Washington  (U.  S.  Circ.  Ct),  243 ;  Boudereau  v. 
Montgomery,  4  ibid.  186 ;  Jackson  v.  Cooley,  8  Johnson  (N.  Y.),  128;  Pegram 
v.  Imbell,  2  Hening  &  Munford  (Virginia),  193 ;  Wallcup  v.  Pratt,  5  Harris  & 
Johnson  (Maryland),  51.  But  in  Blackburn  v.  Crawford*,  3  Wallace  (U.  S. 
Sup.  Ct.),  185,  where  C.  died  leaving  land  which  was  claimed  by  children  of 
B.,  who  had  been  C.'s  mistress,  declarations  of  B.'s  sister,  since  dead,  to  prove 
B.'s  marriage  with  C,  were  rejected."  To  this  effect :  Sitler  v.  Gehr,  105  Penn. 
State,  577;  51  Am.  Rep.  207.  "  And  probably  the  tendency  of  Courts  at  the 
present  day  would  be  to  restrict  the  declarations  to  members  of  the  family 
near  or  remote.  Boone  v.  Miller,  73  Texas,  564."  1  Greenleaf  on  Evidence, 
sect.  103,  and  note  b.  See  Wanmaker  v.  Van  Buskirk,  1  Saxton  Chancery 
(New  Jersey),  685 ;  23  Am.  Dec.  748. 

Relationship  by  blood  or  marriage  is  essential  to  the  competency  of  such 
declarations.  Fowler  v.  Simpson,  79  Texas,  611 ;  23  Am.  St.  Rep.  370 ;  Jewell 
v.  Jewell,  1  How.  (U.  S.  Sup.  Ct.).  231 ;  Tyler  v.  Flanders,  57  New  Hamp- 
shire. 618 ;  Chapman  v.  Chapman,  2  Connecticut,  347 ;  7  Am.  Dec.  277 ;  Carnes 
v.  Crandall,  10  Iowa,  377 ;  Conn.  M.  L.  Ins.  Co.  v.  Schwenk,  94  United  States, 
593  ;  Northrop  v.  Hale,  76  Maine,  306  ;  49  Am.  Rep.  615 ;  Haddock  v.  Boston 
fl-  M.  R.  Co.,  3  Allen  (Mass.),  298. 

A  trusted  family  servant  is  not  within  the  rule.  Doe  v.  Axddjo,  5  Queen's 
Bench,  Upper  Canada,  171.  So  generally  of  deceased  neighbors,  acquaint- 
ances, servants,  etc. :  Chapman  v.  Chapman,  2  Connecticut,  347 ;  Carnes  v.  Cran- 
dall, 10  Iowa,  877;  De  Haven  v.  De  Haven,  77  Indiana,  236 ;  Flora  v.  Ander- 
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*mf  75  Federal  Reporter,  217.  The  nUe  does  not  extend  to  pedigree  of 
animals.  Maier  v.  Randolph,  38  Kansas,  340.  But  in  Carter  v.  Montgomery, 
supra,  the  Court  observed :  "  In  England  it  is  now  well  settled  that  hear- 
say evidence  is  resorted  to  in  the  matters  of  pedigree,  upon  the  principle  of 
declarations  forming  a  part  of  the  res  gestce,  and  therefore  original  evidence, 
upon  the  ground  of  the  interest  of  the  declarants  in  knowing  the  connections 
of  the  family.  The  rule  is  consequently  restricted  to  the  declarations  of 
deceased  persons  who  were  related  by  blood  or  marriage  to  the  person  from 
whom  the  descent  is  claimed,  and  general  repute  in  the  family  proved  by 
a  surviving  member.  Vowies  v.  Young,  13  Ves.  140 ;  Whitelocke  v.  Baker, 
18  Ves.  514 :  Dot  v.  Griffin,  15  East,  293.  This  doctrine  is  comparatively 
recent,  even  in  that  country,  and  although  the  weight  of  American  authority 
is  tending  in  the  same  direction,  there  are  many  respectable  decisions  which 
make  no  such  limitations.  Banert  v.  Day,  3  Wash.  C.  C.  243:  Boudereau  v. 
Montgomery,  4  Wash.  C.  C.  186;  Jackson  v.  Cooley,  8  Johns.  (N.  Y.)  128; 
Pegram  v.  IsabeU,  2  Hen.  k  M.  (Virginia)  193 ;  Walkup  v.  Pratt,  5  Har.  &  J. 
(Md.)  51.  It  is  obvious  that  while  the  English  rule  may  be  most  consonant 
to  sound  principle,  and  may  answer  the  ends  of  justice  in  a  dense  population 
and  settled  community,  yet  it  scarcely  suffices  in  a  sparsely  inhabited  country 
with  a  migratory  and  rapidly  changing  population.  It  would  be  utterly 
inadequate  in  matters  relating  to  a  slave  population,  where  the  family  is  not 
legally  recognized,  and  for  the  same  reason,  to  the  settlement  of  the  rights  of 
illegitimates.  Where  would  the  negro  have  been  in  suits  for  freedom,  after  a 
few  years,  on  a  change  of  domicile  by  the  master,  with  the  presumption  of 
slavery  against  them  by  reason  of  color,  if  the  English  rule  had  been  rigidly 
adhered  to  ?  In  this  state  we  have  departed  from  it,  and  allow  hearsay  from 
other  than  members  of  the  family,  and  public  repute  in  the  community. 
Flowers  v.  Haralson,  6  Yerg.  (Tenn.)  494 ;  Ewell  v.  State,  6  Yerg.  364 ;  Ford  v. 
Ford,  7  Humph.  (Tenn.)  92.  We  concede  however  in  a -conflict  of  testimony, 
that  hearsay  in  the  family  is  entitled,  other  things  being  equal,  to  greater  consid- 
eration .  Saunders  v.  Fuller,  4  Humph.  516.  And  we  have,  to  the  credit  of  our 
judiciary  be  it  said,  in  the  teeth  of  decisions  to  the  contrary,  by  Chief  Justice 
Marshall  and  the  Supreme  Court  of  the  United  States,  extended  the  right 
to  introduce  hearsay  evidence  to  its  utmost  limits,  in  favorem  libertatis,  in  suits 
for  freedom.    Vaughan  v.  Phebe,  M.  &  Y.  5 ;  Miller  v.  Denman,  8  Yerg.  236." 

Substantially  sustaining  the  Rule  are :  Cuddy  v.  Brown,  78  Illinois,  415 ; 
Jones  v.  Jones,  86  Maryland,  447 ;  Emerson  v.  White,  29  New  Hampshire,  482 ; 
Kelly's  Heirs  v.  McGuire,  15  Arkansas,  555 ;  Craufurd  v.  Blackburn,  17  Mary- 
land, 49 ;  77  Am.  Dec.  323  ;  Wise  v.  Wynn,  59  Mississippi,  588 ;  42  Am.  Rep. 
881 ;  Northrop  v.  Hale,  76  Maine,  306  ;  49  Am.  Rep.  615  (citing  the  principal 
cases)  ;  Eisenlord  v.  Clum,  126  New  York,  552 ;  12  Lawyers'  Rep.  Annotated, 
836 ;  North  Brookfield  v.  Warren,  16  Gray  (Mass.),  171 ;  Du  Pont  v.  Davis, 
30  Wisconsin,  170;  Anderson  v.  Parker,  6  California,  197;  Moffit  v.  Wither- 
spoon,  10  Iredell  Law  (Nor.  Car.),  185 ;  De  Haven  v.  De  Haven,  77  Indiana, 
236;  Mason  v.  Fuller,  45  Vermont,  29 ;  Walker  v.  Murray,  5  Ontario,  638; 
Waflbridge  v.  Jones,  33  Queen's  Bench,  Upper  Canada,  613 ;  Dupoyster  v. 
Gagani,  84  Kentucky,  403 ;  Gehr  v.  Fisher,  143  Penn.  State,  811 ;  Dawson  v. 
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Mayall,  45  Minnesota,  406 ;  Siller  v.  Gehr,  105  Penn.  State,  577  ;  51  Am.  Rep. 
207,  citing  Whitelocke  v.  Baker. 

In  Hunt  v.  Order  of  Chosen  Friend*,  64  Michigan,  671  ;  8  Am.  St.  Rep.  855, 
it  was  held  that  a  leaf  taken  after  his  death  from  a  soldier's  private  record- 
book,  required  to  be  kept  by  soldiers  in  the  British  service,  containing  the 
names  of  the  soldier  and  his  wife,  and  the  names,  ages,  and  places  of  birth  of 
their  children,  is  competent  to  prove  relationships  and  ages  of  the  children. 
The  Court  said :  "  There  is  no  authority  against  its  reception.  It  was  precisely 
like  the  entries  in  a  family  Bible,  or  other  family  book  used  for  keeping 
family  minutes.  The  use  of  such  things  is  almost  universal,  and  it  would 
generally  be  difficult,  if  not  impossible,  to  prove  ages  and  relationships  with- 
out  them."  That  such  family  records  in  Bibles,  &c.,  are  competent  to  prove 
pedigree,  see  1  Greenleaf  on  Evidence,  s.  104 ;  Alexander  v.  Chamberiin,  1 
Thompson  &  Cook  (N.  Y.  Sup.  Ct.),  600;  Watson  v.  Brewster,  I  Barr  (Penn. 
State),  381 ;  Jackson  v.  Cooley,  8  Johnson  (N.  Y.),  131 ;  Douglass  v.  Sanderson, 
2  Dallas  (U.  S.  Sup.  Ct.),  116. 

But  hearsay  evidence  of  pedigree  is  admissible  only  where  the  fact  is  an- 
cient,  and  better  evidence  is  not  attainable.  Birney  v.  Hann,  3  A.K.  Mar- 
shall (Kentucky),  822 ;  13  Am.  Dec.  167. 

The  declarations  must  be  ante  litem  motam  ;  Northrop  v.  Hale,  supra ;  Cau~ 
jolle  v.  Ferrie,  26  Barbour  (New  York  Sup.  Ct),  177 ;  23  New  York,  91  ; 
Ellicott  v.  Pearl,  10  Peters  (U.  S.  Sup.  Ct.),  412 ;  Morgan  v.  Purnell,  4  Hawks 
(North  Car.),  95. 

No.  21.  — BUTLER      VISCOUNT  MOUNTGARKET. 
(h.  l.  1859.) 

RULE. 

A  controversy  in  a  family,  though  not  at  that  moment 
the  subject  of  a  suit,  constitutes  a  lis-  sufficient  to  exclude 
evidence  of  reputation  in  a  pedigree  case. 

Butler  v.  Viscount  Mountgarret. 

7  H.  L.  Cas.  633-650. 

Evidence.  —  Family  Reputation.  —  Letters.  —  Lis  Mota.  —  Post-Mark. 

A  conversation  betweeu  a  connection  of  a  family  and  some  of  the  mem-  [633] 
hers  of  the  family  on  the  subject  of  a  marriage  supposed  to  have  taken 
place  in  that  family  cannot  be  given  in  evidence  without  previous  proof  that  the 
persons  with  whom  the  conversation  took  place  are  dead. 

A  controversy  in  a  family,  though  not  at  that  moment  the  subject  of  a  suit, 
constitutes  a  lis  sufficient  to  render  inadmissible  in  evidence  a  letter  written  on 
that  subject  by  one  of  the  members  of  the  family,  and  addressed  to  another 
member  of  it. 
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S.  B.,  H.  B.,  and  P.  B.  were  in  1816  (in  this  order  of  succession)  the  ex- 
pectant heirs  of  a  person  who  was  then  childless.  In  that  year  S.  B.  wrote  to 
P.  B.  a  letter  stating  circumstances  respecting  an  alleged  marriage  of  H.  B.  in 
1811,  which,  if  true,  would  have  the  effect  of  handing  over  the  succession  to 
P.  B.'s  children.  The  then  holder  of  the  property  did  not  die  till  1846.  Held, 
in  an  ejectment  afterwards  brought  by  the  children  of  P.  B.,  that  this  letter  was 
not  admissible. 

Qu.  Whether  the  date  a  letter  bears  is  prima  facie  its  true  date? 

This  was  a  proceeding  in  error  brought  on  a  judgment  of  the 
Exchequer  Chamber  in  Ireland  in  an  action  of  ejectment,  brought 
by  P.  S.  Butler,  to  recover  from  the  defendant,  Lord  Mountgarret, 
certain  lands  in  the  county  of  Kilkenny,  which  had  been  the 
property  of  the  late  Earl  of  Kilkenny.  The  Earl,  who  had  in- 
herited the  title  of  Viscount  Mountgarret,  but  had  been  created 
Earl  of  Kilkenny,  had  three  brothers,  Somerset,  Henry  and  Pierce. 
Somerset  died  in  1826  without  issue.  Henry  died  in  1842,  leav- 
ing the  defendant,  his  eldest  son  by  his  marriage  with  Miss 
[*  634]  Harrison.  Pierce  died  in  June  1846,  leaving  *  the  plain- 
tiff, his  eldest  son.  The  Earl  died  in  July  1846  without 
issue.  The  earldom  thereon  became  extinct,  and  Henry  Edmund 
Butler  (the  defendant),  the  son  of  Henry,  was  admitted  to  the 
viscounty,  and  entered  into  possession  of  the  entailed  estates. 
In  July  1853  the  plaintiff  brought  against  him  an  action  of  eject- 
ment, on  the  ground  that  he  was  not  the  legitimate  son  of  Henry, 
for  that  Henry,  before  his  marriage  with  Miss  Harrison,  which 
was  formally  celebrated  on  the  3rd  September  1811,  in  the  parish 
church  of  Brighton,  hfld  contracted  per  verba  de  prcesenti  a  mar- 
riage at  Edinburgh  with  a  young  widow  named  Colebrooke.  The 
action  was  first  tried  at  the  Summer  Assizes  for  the  county  of  Kil- 
kenny in  1854,  when  a  verdict  was  found  for  the  plaintiff ;  but  the 
Court  of  Exchequer  set  aside  this  verdict,  and  ordered  a  new  trial, 
which  came  on  before  Mr.  Serjeant  Berwick  at  the  Spring  Assizes 
for  Kilkenny  in  1855,  when  a  verdict  was  found  for  the  defendant 
Exceptions  were  taken  to  the  ruling  of  the  learned  Judge  on  certain 
points  of  evidence,  and  these  exceptions  were  argued  in  the  Ex- 
chequer Chamber,  where  judgment  was  given  for  the  defendants. 

The  evidence  on  the  subject  of  the  alleged  Scotch  marriage,  as 
given  by  Mrs.  Colebrooke's  confidential  servant,  Sarah  Stride,  was 
in  substance  this :  That  at  the  end  of  March  or  beginning  of  April 
1811,  Henry  Butler  came  to  the  house  where  Mrs.  Colebrooke  (with 
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whom  he  had  previously  had  illicit  connection)  was  then  living  at 
Edinburgh,  and  insisted  on  being  admitted,  was  very  violent  and 
threatening,  and  declared  that  Mrs.  Colebrooke  was  his  wife ;  that 
the  house  was  his  house,  and  that  nobody  should  dare  to  keep 
him  out ;  he  scaled  the  wall  at  the  back  of  the  house,  and  entered. 
Mrs.  Colebrooke  met  him  at  the  top  of  the  kitchen  stairs  in  the 
hall.  She  had  been  up  to  that  moment  in  bed  with  a 
Mr.  Taaffe.  She  came  down  *  in  great  confusion,  Taaffe  [*  635] 
having  been  safely  locked  in  the  bedroom.  She  and 
Butler  went  into  the  housekeeper's  room,  where  they  remained  ten 
minutes,  or  a  quarter  of  an  hour,  and  Taaffe,  whom  the  witness 
Stride  had  in  the  mean  time  let  out  of  the  bedroom,  was  put 
into  the  drawing-room.  Mrs.  Colebrooke  and  Butler  shortly 
afterwards  went  up  to  her  bedroom,  and  after  they  had  been 
there  some  little  time,  she  rang  the  bell,  which  Stride  answered, 
and  she  told  Stride  to  call  up  the  other  servants.  Stride 
called  up  William  Johnston,  the  footman,  and  Margaret  John- 
ston, his  sister,  the  nursemaid ;  when  the  three  servants  were 
in  the  room,  "  Mrs.  Colebrooke  said  that  Mr.  Butler  wished  me  to 
call  us  up,  to  witness  that  him  and  her  were  man  and  wife.  They 
were  standing  side  by  side  with  their  backs  to  the  fire,  joining 
hands.  Mr.  Butler  merely  nodded  his  head."  The  plaintiff,  farther 
to  maintain  the  issue,  produced  the  Dowager  Marchioness  of 
Ormonde,  who  said  she  was  a  connection  of  the  Mountgarret 
family.  She  had  heard  of  the  marriage  of  Henry  Butler  with  Miss 
Harrison.  She  was  asked  whether  before  she  heard  of  that  mar- 
riage she  had  heard  from  some  members  of  the  Butler  family  that 
he  had  contracted  a  marriage  in  Scotland  with  a  Mrs.  Colebrooke. 
The  question  was  objected  to 1  and  the  learned  Judge  allowed  the 
objection.  This  formed  the  ground  of  the  first  exception.  Proof 
was  then  given  that  a  letter,  dated  26th  September  3816,  signed 
Somerset  Butler,  and  addressed  to  Pierce  Butler,  was  in  Somerset 
Butler's  handwriting,  and  the  plaintiff's  counsel  proposed  to  read 
this  letter,  with  the  view  of  laying  before  the  jury  two  par- 
ticular passages  *  in  it.2    The  counsel  for  the  defend-  [*  636] 

#   1  The  objection,  though  not  so  stated  *  The  letter  was  in  the  following  terms, 

in  the  Bill  of  Exceptions,  was  said  to  have  The  two  passages  are  printed  in  italics : 

been  this :  that  it  was  not  shown  that  the  —  "  Dear  Pierce  ;  I  think  it  just  and  fair 

members  of  the  family  with  whom  the  con-  to  tell  yon  all  I  know  abont  Henry  and 

versation  to  be  proved  took  place,  were  Mrs.  Colebrooke.   Abont  1910  I  dined 

dead.  with  them  in  Cadogan  Place ;  she  was  sit- 
vol.  xi.  —  22 
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ant  objected  that  the  first  of  the  two  passages  was  something 
written  after  a  certain  matter  had  become  the  subject  of  contro- 
versy in  the  family,  and  that  the  letter  must  therefore  be  treated 
as  a  statement  made  post  litem  motam ;  and  that  the  second  of 
these  passages  was  subject  to  the  same  objection,  and  was  farther 
objectionable  as  being  the  statement  of  the  contents  of  a  written 
document.  The  learned  Judge  allowed  the  objection  to  each  of 
the  passages  referred  to,  and  the  doing  so  formed  the  subject  of 
the  second  and  third  exceptions. 

The  defendant's  counsel  produced  one  Henry  Preston,  an  agent 
for  the  Post-office,  who  proved  the  Moffatt  Post-office  mark  on  a 
letter  "  29th  March  1811."    The  letter  itself  was  dated  26th  March 
1811.    This  was  a  letter  which  purported  to  come  from 
[*  637]  Mrs.  Colebrooke,  and  was  *  addressed  to  a  third  person. 

The  plaintiffs  counsel  objected  that  this  letter  (the  object 
of  producing  which,  was  to  throw  doubt  on  the  alleged  date  of  the 
supposed  Scotch  marriage)  was  not  admissible  for  that  purpose,  for 
that  the  post-mark  was  no  evidence  of  the  place  in  which  the  writer 
was  when  the  letter  was  written.  The  learned  Judge  held  that 
the  letter  was  admissible  in  evidence,  on  the  issue  in  the  cause, 
and  this  constituted  the  matter  of  the  fourth  exception.  The  defen- 
dant's counsel,  with  the  view  of  showing  that  after  the  supposed 
Scotch  marriage  Mrs.  Colebrooke  did  not  treat  it  as  of  any  validity, 
then  proposed  to  read  in  evidence  a  letter  of  Mrs.  Colebrooke,  dated 
13th  May  1811,  and  signed  by  her  in  that  name.  This  letter  was 
objected  to  by  the  plaintiffs  counsel,  but  was  held  to  be  admissible 
as  evidence  on  the  issue,  and  this  formed  the  subject  of  the  fifth 

ting  on  his  knee  part  of  the  evening,  and  dren.  I  laughed,  as  he  previously  told  me 
I  left  them,  I  thought  of  course,  to  sleep  one  child  was  dead,  and  the  other  a  mis- 
together.  I  heard  afterwards  they  were  carriage.  He  also  showed  me  a  few  lines 
gone  to  Scotland.  About  1811  I  met  him  from  her,  abusing  him,  but  not  signed: 
at  the  Bedford  Coffee  House,  much  agi-  after  this,  he  told  me  she  had  come  to 
tated ;  he  said  he  was  in  a  scrape ;  that  town ;  they  had  passed  the  night  to- 
Mrs.  C.  in  Scotland  had  called  up  several  gether,  and  had  again  quarrelled.  Mrs. 
of  her  servants  as  witnesses,  and  that  they  Harrison,  at  Brighton,  complaining  of 
had  taken  each  other  as  man  and  wife  his  and  her  daughter's  conduct,  told  me 
before  them ;  that  since  she  had  declined  Mrs.  Colebrooke  had  written  her  a  letter, 
acknowledging  him.  I  told  him  she  was  saying  if  she  gave  her  £13,000,  she  would 
his  wife,  and  that  he  would  be  arrested  give  up  her  claim  to  Henry.  Mr.  Forth, 
for  her  debts,  and  advised  him  to  adver-  of  Brighton,  told  me  she  had  mentioned 
tise  that  he  would  not  pay  any  future  much  the  same  thing  to  him.  This  is  all 
debts ;  he  seemed  to  agree  with  me:  he  I  know  of  the  business.  —  I  am,  dear 
showed  me  a  letter  he  had  written  her,  call-  Pierce,  yours  affectionately,  S.  Butleb, 
ing  her  his  wife,  and  the  mother  of  his  chU-  Cheltenham,  September  26th,  1816/' 
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exception.  In  his  charge  to  the  jury,  the  learned  Judge  read  and 
commented  on  the  letters  of  Mrs.  Colebrooke  which  he  had  ad- 
mitted in  evidence.  The  plaintiffs  counsel  required  that  they 
should  be  withdrawn  from  the  consideration  of  the  jury,  but  the 
learned  Judge  refused  to  withdraw  them,  and  this  formed  the 
subject  of  the  sixth  exception. 

The  Court  of  Exchequer  overruled  all  the  exceptions,  and  gave 
judgment  for  the  defendant  The  case  was  then  taken  to  the 
Exchequer  Chamber,  where  this  judgment  was  affirmed.  The 
plaintiff  then  brought  the  case  on  error  to  this  House. 

Sir  H.  Cairns,  for  the  plaintiff  in  error : 

The  question  whether  there  had  or  had  not  been  a  communica- 
tion between  two  members  of  a  family  on  a  supposed  marriage  in 
that  family  was  admissible.  It  is  not  to  be  excluded  on  the  ground 
that  there  was  a  domestic  dispute,  whether  that  particu- 
lar fact  did  or  not  exist.  There  *  was  not  a  lis  mota  at  [*  638] 
that  time.  Put  this  in  the  strongest  way.  Suppose  a 
dispute  between  husband  and  wife  whether  a  particular  child 
was  born  before  or  after  a  given  event,  and  suppose  they  had 
made  different  entries  on  the  subject,  that  would  not  prevent  each 
entry  from  being  admissible.  This  was  a  mere  family  discussion, 
as  to  which  one  brother  was  giving  information  to  another.  No 
lis  did  or  could  exist  then.  The  Earl  was  alive,  and  Somerset 
Butler,  who  wrote  the  letter,  was  the  eldest  of  the  three  younger 
brothers.  In  Freeman  v.  Phillipps,  4  M.  &  S.  486  (16  R.  R.  524) 
the  depositions  of  freeholders,  made  many  years  before  in  a  suit 
relating  to  the  customs  of  the  manor,  were  admitted  in  a  proceed- 
ing for  a  false  return  to  a  mandamus  as  to  the  customs  of  the 
manor  In  that  case  there  was  a  lis  mota.  [The  Lord  Chancellor 
(Lord  Campbell)  :  The  ratio  decidendi  there  was,  that  it  was  not 
the  same  question.  Lord  Chelmsford  :  The  lis  here  was,  at  the 
date  of  the  letter,  deemed  by  all  the  parties  to  be  inevitable.  All 
the  members  of  the  family  who  were  in  a  sound  state  of  mind  had 
their  attention  engaged  on  the  subject.]  But  the  mere  existence 
of  an  interest  which  may  probably  become  the  subject  of  a  lis,  does 
not  prevent  family  statements  from  being  admissible.  In  the 
recent  case  of  Partington  v.  Rennells,  M.S.,  a  widow-lady,  having 
no  children,  advertised  for  members  of  her  family.  She  received 
numerous  letters  from  America.  She  died  intestate,  never  having 
made  up  her  mind  as  to  who  were  her  relatives.   The  declarations 
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made  by  members  of  the  family  in  America,  as  to  the  state  of  the 
family,  were  received  in  opposition  to  the  argument  that  they  were 
made  by  persons  having  a  deep  interest  in  making  them.  [Lord 

Chelmsford  intimated  a  doubt  whether  any  such  declara- 
[*  639]  tions  had  been  admitted,  *  except  those  which  she  in  her 

lifetime  had  pronounced  to  be  correct.]  The  true  prin- 
ciple was  stated  by  Lord  Eldon,  in  Whitdocke  v.  Baker,  13  Ves. 
514  (p.  309,  ante),  namely,  that  the  traditions  of  a  family,  to  be  re- 
ceivable in  evidence,  must  be  made  by  persons  having  such  con- 
nection with  those  to  whom  they  related ;  that  it  was  likely,  from 
their  domestic  habits  and  connections,  that  they  were  speaking  the 
truth,  and  that  they  could  not  be  mistaken.  These  conditions 
were  perfectly  fulfilled  here.  In  this  case  the  writer  was  con- 
nected with  the  family,  was  likely  to  be  well  informed,  and 
was  thoroughly  impartial,  and  no  contest,  such  as  will  render 
a  letter  of  this  kind  inadmissible,  had  arisen  when  this  letter 
was  written. 

Then  as  to  the  objection  that  the  statement  of  the  contents  of 
Henry  Butler's  letter  was  the  statement  of  the  contents  of  a  writ- 
ten document,  that  objection  cannot  properly  be  taken  here.  Two 
men,  Somerset  Butler  and  Henry  Butler,  have  met  together ;  they 
are  discussing  a  particular  event ;  the  same  thing  which  has  been 
asserted  by  Henry  Butler,  as  to  himself,  is  asserted  by  him  in 
writing ;  the  repetition  of  that  statement  made  at  that  very  time 
may  be  given  in  evidence,  as  well  as  the  verbal  declaration.  Take 
the  case  which  most  resembles  it,  of  a  public  meeting,  speeches  and 
banners.  The  banners  cannot  be  produced,  but  evidence  of  the 
words  upon  them  may  be  given  by  those  who  saw  them  at  the 
meeting.  [Lord  Wensleydale  :  That  is  on  account  of  the  incon- 
venience, perhaps  the  impossibility,  of  procuring  the  banners.] 
The  persons  making  the  speeches  are  supposed  to  be  repeating 
what  is  put  upon  the  banners,  and  both  are  capable  of  being 
proved  in  evidence. 

On  the  second  and  third  exceptions  the  judgment  of 
[*  640]  *  the  Court  below  cannot  be  supported.    The  plaintiff  in 
error  does  not  present  any  arguments  as  to  the  others. 

Mr.  Butt,  of  the  Irish  Bar,  and  Mr.  Peter  Barlow,  who  appeared 
for  the  defendant  in  error,  were  not  called  on. 

The  Lord  Chancellor  said  that  a  great  many  questions  had 
been  raised,  but  there  was  only  one  on  which  he  thought  any 
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difficulty  could  possibly  arise,  and  that  was  "  whether  the  letter  of 
the  26th  September,  1816,  from  Somerset  Butler  to  Pierce  Butler, 
was  properly  rejected  by  the  Judge  at  the  trial,  on  the  ground  of 
lis  mota"  His  Lordship  moved  that  that  question  should  be  put 
to  the  Judges :  agreed  to. 

Mr.  Justice  Willes,  on  the  part  of  the  Judges,  asked  that  they 
might  retire  to  consider  the  question*  After  a  short  absence,  they 
returned,  and  Mr.  Justice  Willes  then  delivered  on  their  behalf 
the  following  opinion :  — 

In  answer  to  the  question  which  your  Lordships  have  proposed 
to  the  Judges,  we  are  of  opinion  that  the  letter  from  Somerset 
Butler  to  Pierce  Butler  was  properly  rejected  by  the  Judge,  on  the 
ground  of  lis  mota. 

The  letter  was  tendered  by  the  plaintiff  to  prove  a  marriage 
between  Henry  Butler  and  Mrs.  Colebrooke  in  1811a  It  had  been 
given  in  evidence  for  the  plaintiff,  upon  the  trial,  that  after  the 
period  at  which  the  alleged  marriage  was  said  to  have  taken  place, 
each  of  the  parties  had  acted  inconsistently  with  the  fact  of  the 
marriage,  and  that,  in  fact,  they  had  respectively  married  again, 
Mrs.  Colebrooke  a  Mr.  Taafife  and  Henry  Butler  a  Miss  Harrison ; 
and  it  appeared  by  the  letter  itself  that  a  dispute  had,  before 
the  alleged  statements  of  Henry  Butler,  arisen  between 
•Mrs,  Colebrooke  and  him  as  to  whether  they  were  man  [*641] 
and  wife.  That  was  a  controversy  capable  of  being 
litigated,  and  upon  which  the  parties  interested  took  opposite 
sides.  If  a  suit  for  jactitation  of  marriage,  or  for  restitution  of 
conjugal  rights,  had  followed,  the  lis  would  surely  have  dated  at 
least  from  the  time  when  the  parties  had  respectively  assumed  a 
hostile  attitude;  and  by  the  law  of  England,  differing  in  this 
respect  from  the  civil  law,  a  suit  is  not  necessary  to  constitute  lis. 
The  controversy  was  one  of  a  nature  likely  to  bias  the  mind  of 
Henry  Butler ;  and  upon  reading  this  letter,  it  is  obvious  that  it 
had  put  him  into  a  state  of  very  great,  disquietude  upon  the  sub- 
ject Farther,  it  was  a  controversy  upon  the  very  point,  to  prove 
which  the  letter  was  tendered.  We  therefore  answer  your  Lord- 
ships' question  in  the  affirmative,  that  the  letter  was  properly 
rejected. 

The  Lord  Chancellor  : 

My  Lords,  after  this  clear  and  conclusive  opinion  unanimously 
given  to  your  Lordships  by  the  learned  Judges,  I  think  we  may  at 
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once  dispose  of  this  cause.  There  were  four  exceptions  taken  to 
the  ruling  of  the  learned  Judge  at  the  trial.  With  regard  to  the 
first  and  fourth,  we  thought  that  it  would  not  be  respectful  to  the 
Judges  to  put  any  question  to  them  as  to  those  exceptions,  because 
we  were  all  of  opinion  that  it  was  quite  clear  that  the  ruling  of 
the  learned  Judge  upon  those  points  so  excepted  to,  was  unexcep- 
tionable ;  and  indeed  the  learned  counsel  who  has  just  addressed 
us  with  his  usual  ability,  and  with  a  candour  that  belongs  to,  and 
ought  to  be  exhibited  by,  a  gentleman  of  his  high  station  at  the 
bar,  admits  that  upon  the  other  exceptions  he  cannot  now  rely. 
With  regard  to  the  first,  it  is  quite  clear  that,  without  proving 
that  the  members  of  the  family  whose  declarations  were 
[*  642]  to  be  *  given  in  evidence  are  dead,  their  declarations  are 
inadmissible.  With  regard  to  the  fourth,  it  is  equally  clear 
that  this  letter  with  the  post-mark  upon  it,  and  with  the  particu- 
lar date  upon  it  written  by  Mrs.  Colebrooke,  was  admissible  evi- 
dence, for  the  purpose  of  showing  that  she  was  at  Moffatt  at  that 
time ;  it  is  by  no  means  conclusive  evidence ;  but  there  is  other 
evidence  by  which  it  was  strongly  corroborated. 

We  have  had  a  most  learned  and  able  argument  in  support  of 
the  second  and  third  exceptions ;  upon  these  the  question  resolves 
itself  into  a  single  point,  whether  there  was  lis  mota  before  the 
letter  in  question  was  written.  There  are  other  objections  that 
might  be  made  to  particular  parts  of  the  letter,  but  upon  these  it 
is  not  necessary  to  give  any  opinion,  because  the  objection  on  the 
ground  of  lis  mota,  according  to  the  unanimous  opinion  of  the 
Judges,  decisively  disposes  of  the  second  and  third  exceptions. 

Now,  my  Lords,  I  must  say  that  I  most  heartily  concur  in  the 
opinion  that  the  Judges  have  pronounced.  There  was  in  my  mind 
clearly  a  controversy  existing  upon  the  question  before  the  letter 
was  written.  Now,  what  is  the  question  ?  The  question  is  this, 
whether  there  had  been  a  marriage  in  Scotland  between  Henry 
Butler  and  Mrs.  Colebrooke.  It  was  to  prove  that  there  had  been 
such  a  marriage  that  the  letter  was  proposed  to  be  given  in  evi- 
dence. Had  there  not  been  a  controversy  upon  that  subject  before 
the  letter  was  written  ?  And  at  the  time  when  the  letter  was 
written,  did  it  not  subsist  ? 

It  was  for  the  Judge  to  say  whether  the  letter  was  admissible 
or  unadmissible ;  and  in  order  to  come  to  a  right  conclusion  upon 
that  question,  he  was  to  consider  whether  there  was  evidence  of 
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lis  mota,  independently  of  the  letter.  And,  moreover, 
he  was  bound  to  look  at  the  letter,  and  to  *  read  it,  and  [*  643] 
to  see  from  its  contents  whether  it  was  admissible  or  not 
Without  entering  minutely  into  the  evidence,  I  think  that  there 
was,  independently  of  the  letter,  evidence  to  show  that  before  the 
letter  was  written  there  had  been  a  controversy  in  the  Butler 
family  as  to  whether  there  had  been  this  Scotch  marriage  or  not. 
But  the  letter  itself,  I  think,  is  quite  conclusive  on  the  subject, 
because  the  whole  scope  of  it  shows  that  there  had  been  a  contro- 
versy. And  it  was  in  my  opinion  a  controversy  which  was  likely 
to  create  a  bias  one  way  or  the  other  upon  the  mind  of  every 
member  of  the  family.  The  Earl  of  Kilkenny  was  still  alive,  and 
the  present  Lord  Mountgarret  was  not  then  entitled  to  claim  either 
the  title  or  the  estates,  nor  was  the  present  plaintiff  in  a  position  to 
make  the  claim  which  he  now  makes.  But,  looking  at  the  state  of 
the  family,  it  was  a  question  which  must  inevitably  arise,  because 
if  Henry  Butler  had  contracted  a  valid  marriage  before  he  married 
the  mother  of  the  present  Lord  Mountgarret,  then  that  marriage 
between  him  and  the  mother  of  Lord  Mountgarret  was  void,  and 
consequently  Lord  Mountgarret  was  illegitimate,  and  the  next 
heir  would  be  entitled  to  succeed.  That  was  known  to  the  dif- 
ferent members  of  the  family.  It  was  a  matter  of  great  interest  to 
them,  as  to  which  no  doubt  each  might  take  one  side  or  another ; 
and,  according  to  the  established  rules  of  the  law  of  England,  if  there 
is  such  a  controversy,  it  is  supposed  to  create  a  bias  upon  the  minds 
of  those  who  make  statements  upon  the  subject,  and  it  renders 
hearsay  evidence  upon  the  subject  inadmissible.  I  think  there  is 
no  doubt  at  all,  whether  we  look  at  the  evidence  beyond  the 
letter,  or  at  the  letter  itself,  that  there  had  been  this  controversy 
in  the  family.  The  letter  conclusively  shows  that  there  had 
been  a  controversy  in  the  family  respecting  the  validity 
of  this  Scotch  marriage,  and  that  is  the  subject  of  *  the  [*  644] 
lis  that  now  exists,  because  the  lis  that  now  exists  is,  Was 
there  such  a  marriage  or  not  ?  That  controversy  had  arisen  before 
the  letter  was  written.  If  it  had  arisen  before  the  letter  was 
written,  then  the  letter  was  inadmissible.  Therefore,  concurring 
entirely  in  opinion  with  the  learned  Judge  who  has  assisted  us  by 
so  clearly  expressing  the  opinion  of  himself  and  his  brethren  upon 
this  subject,  I  must  advise  your  Lordships  to  affirm  the  judgment 
of  the  Court  below. 
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Lord  Brougham: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
and  with  the  learned  Judges,  in  the  opinion  which  they  have 
formed;  indeed  the  statement  of  the  argument  by  Mr.  Baron 
Gbeene  is  conclusive  of  itself,  although  I  think  it  does  not  go 
quite  far  enough  at  the  beginning.  He  says  the  letter  proves  a 
lis  mota  anterior  to  its  date  of  1816.  It  proves  a  great  deal  more 
than  that;  it  proves  a  lis,  or  at  least  that  which  amounts  to  a 
controversy,  in  the  year  1811,  at  the  time  at  which  this  sup- 
posed declaration  was  made.  If  the  letter  had  been  produced  and 
tendered,  and  there  had  been  nothing  else  in  the  cause  to  lead  the 
learned  Judge's  mind  to  the  conclusion  of  the  existence  of  lis  mota 
at  the  time,  and  if  he  had  therefore  admitted  the  letter,  the 
moment  that  letter  was  read,  it  would  so  clearly  have  proved,  that 
there  was  lis  mota  at  the  time,  that  it  must  at  once  have  been 
struck  out  of  the  evidence. 

Lord  Cranworth  : 

My  Lords,  I  take  entirely  the  same  view  of  this  case  as  my 
noble  and  learned  friend.    It  seemed  to  be  suggested  at  one  time, 

in  the  course  of  the  argument,  that  the  learned  Judge  who 
[*  645]  tried  this  case  would  not  have  been  justified  in  *  rejecting 

the  letter,  unless  previously  to  its  being  tendered  in  evi- 
dence it  appeared  that  it  was  written  at  the  time  when  there  was 
a  lis  mota.  That  I  take  to  be  an  entire  mistake.  If  the  letter 
itself  shows  that  at  that  time  there  was  a  lis  mota,  then  the  letter 
is  inadmissible.  Now,  upon  the  question  whether  this  letter  does 
show  that  or  not,  it  appears  to  me,  that  not  only  it  does  show  that, 
but  it  shows  nothing  else.  All  that  the  letter  shows  is,  that 
there  was  a  controversy  in  the  Butler  family  in  the  year  1816, 
whether  or  not  a  valid  marriage  had  taken  place ;  that  one  brother 
insisted  upon  certain  facts,  which  we  must  understand  to  be  the 
only  facts  that  would  give  rise  to  the  notion  of  there  having  been 
a  valid  marriage,  and  contended  that  those  facts  constituted  a 
valid  marriage,  and  that  the  other  disputed  that,  and  said  that 
they  did  not  constitute  a  valid  marriage.  It  appears  to  me,  that 
to  admit  that  letter  would  be  directly  at  variance  with  the  prin- 
ciple upon  which  this  sort  of  evidence  is  received,  and  which  is 
stated  by  Lord  Eldon  to  be,  that  such  declarations  are  admitted 
upon  the  ground  that  they  are  the  natural  effusions  of  parties  who 
must  know  the  truth  (now  one  of  these  parties  knew  nothing  about 
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it,  except  what  he  knew  from  others),  "  upon  occasions  when  their 
minds  stand  in  an  even  position  without  any  temptation  to  exceed 
or  to  fall  short  of  the  truth."  As  to  every  one  of  these  proposi- 
tions, the  case  here  would  fail.  Therefore  I  entirely  concur  in  the 
opinion,  that  there  was  a  lis  mota,  which  properly  led  the  Judges 
to  exclude  this  piece  of  evidence. 
Lord  Wensleydale  : 

My  Lords,  I  entirely  concur  in  the  opinions  which  have  been 
given  by  my  noble  and  learned  friends.  There  is  not  the  least 
doubt  upon  the  first  exception,  and  it  was  therefore  thought 
unnecessary  to  submit  it  to  the  learned  Judges.  *The  [*646] 
declarations  proposed  to  be  given  in  evidence  by  the  Dow- 
ager Marchioness  of  Ormonde  were  not  confined  to  declarations  of 
deceased  members  of  the  family.  That  is  at  once  an  answer  to 
that  piece  of  evidence ;  no  farther  answer  need  be  given. 

With  respect  to  the  second  exception  we  thought  it  necessary 
to  put  the  question  to  the  learned  Judges,  whether  the  declara- 
tion of  Somerset  Butler  was  made  after  lis  mota.  I  concur  en- 
tirely in  the  judgment  of  Mr.  Baron  Greene,  in  which  he  states, 
in  a  very  clear,  convincing,  and  satisfactory  manner,  bis  grounds 
for  considering  that  lis  mota  had  then  arisen,  and  I  entertain  not 
the  least  doubt  that  there  was  ample  evidence  to  justify  the  Judge 
in  coming  to  the  conclusion  that  lis  mota,  in  the  sense  required 
to  render  this  declaration  inadmissible,  existed  at  the  time. 

One  observation  I  wish  to  make  upon  another  part  of  the  case 
*  to  which  my  noble  and  learned  friend  has  adverted,  that  is,  as  to 
the  admission  of  the  letter  from  Moffatt.  It  is  the  Post-office 
stamp  which  makes  that  letter  admissible  ;  but  I  am  not  prepared 
to  draw  the  same  conclusion  as  some  of  the  Irish  Judges,  who  say 
that  it  is  quite  settled  that  the  date  in  the  letter  is  primd  facie 
evidence  that  it  was  signed  the  day  it  bears  date.  I  am  still  at 
a  loss  to  discover  upon  what  legal  principle  it  can  be  considered 
admissible,  unless  it  is  subscribed  and  written  by  a  party  to  the 
cause,  or  by  one  through  whom  a  party  to  the  cause  claims 
interest  It  is  perfectly  true  that,  under  a  decision  pronounced 
by  Mr.  Justice  Bosanquet,  in  the  Common  Pleas  (Anderson  v. 
Weston,  6  Bing.  N.  C.  300;  8  Scott,  583),  to  which  I  adverted  in 
the  course  of  the  argument,  the  practice  has  been  to  treat  the  date 
in  a  letter  as  its  true  date.  This  matter  was  under  considera- 
tion in  the  Court  of  Exchequer  at  the  time  when  my  noble  and 
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learned  friend  opposite  was  a  member  of  that  Court,  in 
[*  647]  the  *case  of  Fotez  v.  Gla&sop,  2  Ex.  191,  where  it  was  laid 
down  by  the  Judges  that  we  were  compelled,  by  the  many 
cases  which  had  been  decided,  to  hold  the  date  to  be  primd  facie 
evidence  as  to  the  time  of  writing  the  letter ;  but  we  intimated  our 
opinion  very  strongly  —  at  least  I  did,  and  I  believe  my  noble  and 
learned  friend  concurred  with  me  —  that  it  would  be  proper 
to  take  the  opinion  of  a  superior  Court  by  a  bill  of  exceptions, 
if  that  point  should  ever  become  material.  I  observe  that  that 
case  has  been  followed  in  one  or  two  cases  that  are  referred  to  in 
the  note  of  that  case  of  Potez  v.  Qlassop.  I  merely  make  that 
observation  in  order  that  I  may  not  be  considered  as  acquiescing 
in  the  opinion  of  the  Irish  Judges,  who  consider  that  point  as 
finally  settled.  It  is  not  finally  settled. 
Lord  Chelmsford  : 

My  Lords,  I  concur  entirely  with  my  noble  and  learned  friends 
who  have  preceded  me.  I  should  not  say  a  word  upon  the  subject 
of  the  first  exception,  if  it  were  not  for  the  fact  that  Mr.  Taylor, 
in  his  excellent  work  upon  Evidence,  has  stated  this  case  as  an 
authority,  that  the  Court  of  Error  in  Ireland  had  rejected  this 
evidence  upon  the  ground  that  it  had  not  been  limited  to  state- 
ments made  by  deceased  relatives.  Now,  I  observe,  upon  looking 
into  the  opinions  of  the  Judges,  that  it  was  only  Baron  Greene 
who  distinctly  made  that  objection  to  the  evidence.  The  other 
Judges  went  upon  totally  different  grounds.  But  the  exception 
being  in  this  particular  form,  which  merely  states  that  the 
Marchioness  of  Ormonde  had  heard  from  some  member  of  the 
Butler  family  that  he  had  contracted  a  marriage  in  Scotland,  when 
the  case  is  brought  before  your  Lordships  it  is  necessary 
[*  648]  for  the  parties  to  prove  that  *  exception  in  the  express 
terms  in  which  it  is  framed.  Your  Lordships  intimated 
an  opinion  a  few  days  ago  in  another  case  that  it  was  necessary 
to  hold  parties  strictly  to  the  form  of  their  exceptions.  Now  this 
exception  shows  merely  that  the  Judge  refused  to  admit  evidence 
of  declarations  of  "  some  members  of  the  family."  It  says  no 
more.  Before  declarations  of  members  of  a  family  can  be  ad* 
mitted,  it  is  necessary  to  show  that  the  parties  by  whom  they 
are  said  to  have  been  uttered  are  not  in  existence.  That  is  a  part 
of  the  evidence  that  must  be  produced  by  the  party  who  is  pro- 
posing to  give  proof  of  those  declarations.    It  is  the  very  founda- 
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tion  upon  which  those  declarations  are  admitted,  and  therefore 
it  is  perfectly  clear,  that  upon  the  frame  of  this  exception  the 
learned  Judge's  ruling  was  quite  correct,  that  this  evidence  was 
inadmissible. 

Then,  it  is  only  necessary  to  advert  very  shortly  to  the  other 
exceptions  which  arose  upon  the  letter  from  Somerset  Butler  to 
Pierce  Butler  in  the  year  1816.  If  it  were  at  all  necessary  to  go 
into  that  question,  I  should  be  disposed  to  adopt  the  opinion 
of  Baron  Greene,  that  the  statements  in  that  letter  do  not 
amount  to  a  declaration  of  the  fact  of  a  marriage.  But  it  is  quite 
unnecessary  to  express  any  opinion  upon  that  question,  because 
I  think  the  point  upon  which  we  have  had  the  assistance  of  the 
learned  Judges,  and  their  opinion  with  regard  to  there  having 
been  a  lis  mota  at  the  time  the  letter  was  written,  is  quite  suffi- 
cient to  dispose  of  that  exception. 

With  respect  to  what  is  lis  mota,  I  think  I  should  be  disposed 
to  adopt  the  opinion  which  was  expressed  by  Lord  St.  Leonards 
in  a  case  before  him,  which  is  stated  in  Baron  Greene's 
judgment  (6  Ir.  Law.  Eep.  N.  S.,  159);  he  cites  Lord  St. 
Leonards'  opinion,  "That  there  is  lis  when  conflicting 
statements  are  *  made  in  the  family "  (which,  perhaps,  [*  649] 
I  should  not  be  disposed  to  adopt  to  the  full  extent), 
"when  it  becomes,  in  short,  a  matter  of  discussion  and  con- 
troversy." The  question  here  is,  whether  the  letter  itself  does 
not  show  that  the  question  of  the  marriage  of  Mr.  Henry  Butler 
with  Mrs.  Colebrooke  was  a  subject  of  discussion  and  con- 
troversy in  the  family  at  the  time  when  that  declaration  was 
made.  It  appears  that  the  letter  was  written  by  Mr.  Somerset 
Butler  to  Mr.  Pierce  Butler.  The  state  of  the  family  at  that  time 
was  this :  Edmund  Lord  Kilkenny,  who  was  the  eldest  brother, 
was  out  of  his  mind,  and  had  no  issue.  Mr.  Somerset  Butler,  the 
next  in  succession,  also  had  no  issue.  Mr.  Henry  Butler,  the 
father  of  Lord  Mountgarret,  was  the  third  brother,  and  Mr.  Pierce 
Butler  the  fourth.  This  letter  shows,  that  the  three  parties, — 
Somerset,  Henry,  and  Pierce,  —  all  of  them  had  their  minds  directed 
to  the  subject  of  controversy,  whether  or  not  there  had  been 
a  marriage  between  Mr.  Henry  Butler  and  Mrs.  Colebrooke. 
And  upon  that  depended,  certainly  in  the  year  1816,  when,  as  I 
understand,  Lord  Mountgarret  was  born,  the  legitimacy  of  Lord 
Mountgarret :  that  question  then  was  in  controversy  ;  and  if  Lord 
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Mountgarret  was  illegitimate,  then  Pierce  Butler  would  be  entitled 
as  next  in  succession  to  Somerset,  who  had  no  children.  Under 
these  circumstances,  the  very  commencement  of  the  letter  shows 
that  the  parties  were  entering  into  a  consideration  of  the  state  of 
the  family  with  reference  to  the  devolution  of  the  honours  and 
the  estates  which  were  involved  in  the  discussion.  The  writer 
of  the  letter  says,  "I  think  it  fair  and  just  to  tell  you  what  I  know 
of  the  circumstances  connected  with  Henry  and  Mrs.  Colebrooke." 
Then  it  was  for  the  Judge  to  determine  whether  the  letter  itself, 
if  there  was  no  other  evidence  in  the  case,  was  not  sufficient  to 
establish  the  fact  of  there  being  a  lis  mota.  The  learned  Judge 
was  of  that  opinion,  and  rejected  the  evidence.    I  think  the 

learned  Judge  was  perfectly  justified  in  so  doing.  I  think 
[*650]  *the  letter  shows,  in  the  strongest  possible  way,  that 

there  was  a  controversy  existing,  and,  therefore,  under 
these  circumstances,  I  think  the  Judges  of  the  Court  of  Exchequer 
Chamber  were  perfectly  correct  in  overruling  the  exceptions; 
and  I  agree  with  my  noble  and  learned  friends,  that  the  judgment 
ought  to  be  for  the  defendant  in  error. 

Judgment  affirmed,  with  costs,  and  cause  remitted* 
Lords  Journals  7th  July,  1859. 

ENGLISH  NOTES. 

Where  a  person  claimed  property  in  the  possession  of  his  maternal 
uncle,  alleging  that  his  chief  object  was  to  establish  his  legitimacy, 
and  his  uncle  replied  that  he  would  defend  any  proceedings  that  might 
be  taken,  this  was  held  to  be  a  controversy  as  to  that  person's  legiti- 
macy, although  no  proceedings  were  actually  taken;  Frederick  v. 
Attorney-General  (1874),  L.  R.  3  P.  270,  44  L.  J.  Mat.  1;  and  where 
a  man  left  his  native  place  in  order  to  prosecute  a  claim  to  an  estate 
situated  elsewhere,  statements  made  by  him  on  his  return  as  to  what 
was  said  to  him  by  persons  connected  with  the  family,  while  pursuing 
his  inquiries,  were  held  inadmissible.  Lovat  Peerage  Case  (1885),  10 
App.  Cas.  763,  No.  23,  post. 

Where  the  controversy  has  begun  it  is  immaterial  that  the  declarant 
knew  of  it.  Shedden  v.  Patrick  (1860),  2  S.  &  T.  170,  30  L.  J.  Mat. 
217,  3  L.  T.  592,  or  that  it  was  begun  with  a  view  tc  exclude  the 
declaration.  Ib. 

The  commencement  of  the  controversy,  and  not  of  the  situation  from 
which  it  springs,  is  the  commencement  of  the  lis.  Ib.  Reilly  v.  Fitz- 
gerald (1843  ),  6  Ir.  Eq.  R.  335,  348,  Drury  Ir.  Cb.  R.  122;  overruling 
Walker  v.  Beauchamp  (1834),  6  C.  &  P.  552. 
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A  prior  cause  between  the  same  parties  is  not  a  lis,  unless  the 
very  point  subsequently  in  issue  was  then  in  litigation.  Shedden  v. 
Patrick,  siipra.  An  inquiry  before  the  Master  in  Chancery  to  report 
as  to  who  was  the  heir-at-law  of  a  certain  person,  there  being  no  real 
dispute  as  to  the  question,  was  held  not  to  be  a  lis.  Gee  v.  Ward 
(1857),  7  El.  &  Bl.  509.  Proceedings  in  a  sheriff  Court  in  Scotland 
were  held  admissible  as  to  matters  of  pedigree,  the  facts  of  the  pedigree 
not  being  in  dispute,  but  only  incidentally  stated  in  the  proceedings. 
Lyell  v.  Kennedy  (1889),  14  App.  Cas.  437,  59  L.  J.  Q.  B.  268,  62 
L.  T.  77,  38  W.  R.  353. 

AMERICAN  NOTES. 

Principal  case  cited,  1  Greenleaf  on  Evidence,  s.  131,  note  b;  Chamber- 
layne's  Best  on  Evidence,  s.  497 ;  (see  p.  452,  note  c.) 

No.  22.  — THE  LAUDERDALE  PEERAGE  CASK 
(committee  for  privileges,  1885.) 

No.  23.  — THE  LOVAT  PEERAGE  CASE. 
(committee  for  privileges,  1885.) 

RULE. 

In  systems  of  law,  such  as  the  Scotch,  where  statements 
of  deceased  persons  are  generally  receivable  in  evidence,  it 
is  a  reasonable  and  necessary  condition  of  such  admissi- 
bility that  the  statement  is  made  by  a  person  having  had 
personal  knowledge  or  special  means  of  knowledge,  and  is 
not  made  under  circumstances  which  raise  suspicion  of 
partiality. 

The  Lauderdale  Peerage  Case. 

(Committee  for  Privileges.  —  10  App.  Cas.  692-762.) 

Evidence.  —  Law  of  Scotland.  —  Declaration  of  Deceased  Person.  —  Le-  [692] 
gitimation  of  Children  by  subsequent  Marriage.  —  Marriage.  —  Pre- 
sumption Omnia  Bite  Acta. 

By  the  law  of  Scotland  statements  of  a  deceased  person  in  relation  to  facts, 
which  must  presumably  have  been  within  his  personal  knowledge,  and  to  which, 
if  alive,  he  could  have  been  examined  as  a  witness,  may  after  his  death  be  re- 
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ceived  as  secondary  evidence  through  the  medium  of  writing,  or  through  the 
medium  of  a  living  person  who  heard  the  statement. 

So  also  a  statement,  whether  oral  or  written,  is  not  vitiated  if  made  with  a 
purpose,  where  the  object  was  an  obvious  and  legitimate  one,  and  one  support- 
ing and  not  discrediting  the  presumption  of  truth.  But  the  statement  of  a 
deceased  person  is  not  admissible  as  evidence  when  its  terms,  or  the  circum- 
stances in  which  it  was  made,  are  such  as  to  beget  a  reasonable  suspicion  either 
that  the  statement  was  not  in  accordance  with  the  truth  or  that  it  was  a  coloured 
or  one-sided  version  of  the  truth ;  and  this  rule  should  be  applied  with  greater 
strictness  in  criminal  cases. 

A  minute,  of  date  1749,  from  an  original  unsigned  minute-book,  produced 
from  the  proper  custody  and  kept  in  accordance  with  a  charter  of  a  society,  is 
admissible  evidence. 

A  memorandum  in  a  register  of  a  church  by  its  deceased  rector  made  about 
108  years  ago,  though  not  a  contemporaneous  entry  made  in  the  regular  course 
of  the  register,  is  admissible  as  evidence,  and  goes  to  prove  that  the  rector  did 
the  things  stated  in  the  memorandum. 

Where  a  marriage  is  proved  to  have  been  solemnised  de  facto  113  years  ago 
by  people  who  intended  that  it  should  be  a  good  marriage,  and  it  is  done  bona 
fide  and  openly,  the  maxim  omnia  rite  acta  prcesumuntur  applies. 

The  marriage  of  a  domiciled  Scotchman  legitimates  his  children  born  pre- 
vious to  the  marriage,  and  the  children's  right  to  succeed  to  his  heritable  estate 

is  not  prejudiced  by  the  marriage  taking  place  on  death-bed. 
[693]  A.,  then  ill  of  the  malady  of  which  he  died,  and  two  days  before  his 
death,  was  married  in  1772  in  New  York  to  B.  by  C,  an  ordained  clergy- 
man of  the  Church  of  England,  then  assistant  minister  of  Trinity  Church,  New 
York.  There  was  produced,  inter  alia,  in  support  of  the  marriage  from  the 
custody  of  the  family  a  certificate  signed  by  C.  that  he  had  married  A.  and  B. 
according  to  the  rites  of  the  Church  of  England  as  by  law  established,  and  an 
affidavit,  signed  by  the  Mayor  of  New  York,  to  the  effect  that  C.  had  made  oath 
of  the  truth  of  the  statements  in  the  certificate ;  a  will  of  date  anterior  to  the 
marriage,  by  which  A.  left  all  his  property  to  B.  and  the  children  then  born ; 
copies  of  letters  showing  that  one  of  the  executors  wrote  to  his  co-executor  in 
England,  a  brother  of  A.,  stating  that  he  was  a  witness  to  the  ceremouy  of  mar- 
riage ;  that  B.  signed  herself  in  A.'s  surname ;  that  the  children  were  recognised 
and  taken  care  of  by  members  of  the  family  as  A.'s  children ;  and  also  War 
Office  records  showing  that  B.  received  a  pension  as  A.'s  widow:  — 

Held,  that  there  was  ample  proof  of  a  legal  marriage. 

Per  Lord  Blackburn  :  When  English  settlers  go  out  to  a  colony  and  settle 
there  they  carry  with  them,  so  far  as  may  be  applicable  to  their  purpose,  all  the 
immunities  and  privileges  of  the  law  of  England  as  the  law  of  England  was  at 
that  time. 


Charles,  twelfth  Earl  of  Lauderdale,  heir  male  of  Charles,  the 
second  surviving  son  of  Charles  the  sixth  Earl,  died  on  the  12th 
of  August,  1884,  without  having  been  married. 
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The  claimant  to  the  peerage  and  relative  honours  was  Major 
Frederick  Maitland,  of  the  Bengal  Staff  Corps ;  who  claimed 
descent  from  Colonel  Eichard  Maitland,  fourth  son  of  Charles, 
sixth  Earl  of  Lauderdale ;  the  third  surviving  son  of  that  earl, 
namely,  George,  having  died  unmarried. 

The  counter-claimant  was  Sir  James  Gibson  Maitland,  who 
claimed  to  succeed  to  the  titles  in  question  as  heir  male  of  Alex- 
ander the  fifth  son  of  Charles,  sixth  Earl,  on  the  ground  that 
Richard,  the  fourth  son  of  Charles,  sixth  Earl,  died  without  lawful 
issue. 

*  The  petitions  of  the  claimant  and  counter-claimant  to  [*  694] 
Her  Majesty,  were  referred  to  the  House  of  Lords,  and  by 
the  House  to  the  Lords'  Committee  for  Privileges. 

The  material  questions  were  (1.)  whether  there  was  sufficient 
proof  of  the  lawful  marriage  of  Colonel  Richard  Maitland  with 
Mary  McAdam,  at  New  York,  on  the  11th  of  July,  1772;  (2.) 
whether  Colonel  Maitland  at  the  time  of  his  marriage  retained  his 
Scotch  domicil ;  (3.)  whether  the  marriage  having  taken  place  on 
what  was  Colonel  Maitland's  death-bed,  the  children  born  before 
wedlock  had  been  legitimized.  It  was  also  a  question  whether  a 
law  passed  in  1664  and  another  in  1684,  rendered  the  publication 
of  banns  or  licence  an  indispensable  preliminary  to  a  lawful  mar- 
riage in  the  State  of  New  York,  and  that  such  Act  continued  to  be 
the  law  down  to  the  marriage  in  1772. 

The  facts  set  out  in  the  claimant's  petition  were  substantially  as 
follows :  — 

Colonel  Richard  Maitland  was  the  fourth  son  of  Charles,  sixth 
Earl  of  Lauderdale,  and  was  born  at  Edinburgh,  on  the  10th  of 
February,  1724,  and  it  was  not  denied  that  his  domicil  of  origin 
was  undoubtedly  Scotch.  In  September,  1743,  Richard  Maitland 
entered  the  Marines.  On  the  ist  of  August,  1744,  he  obtained  a 
commission  in  the  army,  and  in  September,  1754,  he  was  gazetted 
a  captain  in  Colonel  Kennedy's  regiment  (H.  M.'s  43rd  Regiment 
of  Foot),  In  1757  he  embarked  with  his  regiment  for  America 
and  there  remained  with  it,  except  when  on  leave  of  absence,  until 
1760.  In  the  month  of  July  in  that  year,  he  was  sent  to  England 
with  despatches,  received  a  commission  as  Deputy  Adjutant-Gen- 
eral to  H.  M.'s  forces  at  Quebec,  and  in  the  same  year  sailed  to 
America  to  take  up  his  appointment 

In  1762,  he  returned  a  second  time  to  England  with  despatches, 


352 


EVIDENCE. 


Ho.  88.  —  Ilia  Lauderdale  Peerage  Case,  10  App.  Cat.  694,  606. 

and  on  the  30th  of  May,  1764,  was  appointed  Deputy  Adjutant- 
General  to  the  Forces  in  North  America,  and  he  was  present  at 
New  York  in  that  capacity  on  the  24th  of  September,  1764.  This 
appointment  he  held  up  to  the  day  of  his  death.  On  the  25th  of 
May,  1772,  he  was  appointed  colonel  in  the  army.  He  died  on 
the  13th  of  July,  1772,  at  New.  York,  the  head-quarters  of  General 
Gage,  the  Commander-in-Chief  of  His  Majesty's  forces  in  North 

America.  He  remained  a  captain  on  full  pay  in  the  43rd 
[*  695]  *  regiment  until  the  day  of  his  death,  and  in  certain  returns 

taken  of  his  regiment,  his  country  is  marked  "Scotch." 
Colonel  Richard  Maitland  was  married  in  New  York  on  the  11th 
of  July,  1772,  to  Mary  McAdam,  by  whom  he  had  then  three 
children,  namely,  Richard,  Patrick  (sometimes  called  Peter),  and 
John.  At  the  time  of  the  marriage  his  wife  was  enceinte,  and, 
after  his  death,  a  fourth  child,  James,  was  born.  The  ceremony  of 
marriage  was  performed  by  the  Reverend  John  Ogilvie,  D.D.,  one 
of  the  assistant  ministers,  Trinity  Church,  New  York;  William 
McAdam,  merchant  in  New  York  (who  was  no  relation  to  Mary 
McAdam),  and  Dr.  William  Bruce  of  the  Royal  regiment  of  Artil- 
lery, were  witnesses  at  the  ceremony.  On  the  13th  of  July,  1772, 
two  days  after  the  marriage,  Colonel  Maitland  died,  leaving  a  will 
dated  the  16th  of  February,  1771,  in  which  he  bequeathed  his 
property  to  his  "  natural  sons,  Richard  and  Peter,  children  of  Mary 
McAdam,  and  to  the  said  Mary  McAdam  and  the  child  with  which 
she  is  now  pregnant." 

By  the  will  he  appointed  five  executors,  including  the  Rev.  Dr. 
John  Ogilvie,  William  McAdam,  and  Dr.  William  Bruce,  whom  he 
described  therein  "as  his  friends."  The  Rev.  Dr.  John  Ogilvie 
gave  a  certificate  of  the  marriage,  and  after  the  death  of  Colonel 
Maitland  the  Rev.  Dr.  John  Ogilvie  attended  before  Mr.  White- 
head Hicks,  the  mayor  of  the  city  of  New  York,  and  on  oath 
deposed  as  to  the  truth  of  the  contents  of  this  certificate,  and  to 
the  fact  that  the  signature  was  in  his  handwriting.  The  mayor 
then  gave  a  certificate  under  the  seal  of  the  mayoralty  of  such 
deposition. 

The  will  of  Colonel  Richard  Maitland  was  proved  by  the  Rev. 
John  Ogilvie,  William  McAdam,  and  William  Bruce.  The  other 
executors  were  the  testator's  brother,  Colonel  the  Hon.  Alexander 
Maitland,  who  then  resided  in  this  country,  and  Major  Thomas 
Moncrieff. 
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The  three  accepting  executors  wrote  to  their  co-executor,  Colonel 
Alexander  Maitland,  a  joint  letter  from  New  York,  dated  the  4th 
of  August,  1772,  announcing  the  death  of  his  brother  Eichard,  the 
fact  of  his  marriage,  and  of  his  having  left  children,  and  they 
enclosed  a  copy  of  his  will.  William  McAdam  at  the  same  time 
wrote  a  separate  letter  to  Colonel  Alexander  Maitland, 
*  in  which  he  mentioned  the  names  of  the  children,  and  [*  696] 
states  that  he  was  a  witness,  with  Dr.  William  Bruce,  to 
the  ceremony  of  marriage. 

After  the  death  of  Eichard  Maitland  his  widow  applied  to  the 
War  Office  for  a  pension,  as  the  widow  of  Colonel  "  Eichard  Mait- 
land, Esquire,  who  died  a  captain  on  full-pay  in  the  43rd  Eegiment 
of  Foot."  The  pension  was  granted  to  her  by  royal  warrant,  and 
was  received  by  her  until  her  own  death  in  1787. 

Before  1786  the  three  accepting  executors  to  the  will  had  died, 
and  in  that  year  an  application  was  made  to  the  legislature  of  the 
State  of  New  York,  by  the  widows  of  the  executors,  for  a  pri- 
vate Act  to  vest  the  estate  of  Eichard  Maitland  in  trustees  for  the 
realisation  of  his  remaining  estate,  and  for  the  payment  of  his 
debts.  In  the  petition  presented  for  this  purpose  they  set  out  the 
will,  and  also  the  facts,  inter  alia,  of  the  marriage  of  Eichard 
Maitland ;  of  his  having  left  a  widow ;  the  fact  of  his  having  had 
a  third  son,  namely,  John,  after  the  date  of  the  will,  and  a  fourth 
son,  James,  after  the  date  of  the  marriage. 

The  eldest  son  of  Colonel  Eichard  Maitland  was  born  in  1767, 
and  died  without  issue  on  the  17th  of  March,  1802.  The  second 
son,  Patrick  (commonly  called  Peter),  was  born  in  or  about  1769, 
and  from  him  the  claimant,  Major  Frederick  Henry  Maitland,  is 
descended*  The  third  son  was  born  about  October,  1771,  and  died 
without  issue  in  1836.  James,  the  fourth  son,  was  born  in  1772, 
and  was  killed  at  the  siege  of  Bhurtpore  on  the  9th  of  January, 
1805,  unmarried. 

Patrick  (or  Peter)  became  a  member  of  the  banking  firm  of 
Palmer  &  Co.,  Calcutta,  and  married  there  on  the  28th  of  February, 
1807 ;  died  on  the  29th  of  January,  1821,  leaving  issue  Frederick 
Colthurst,  born  on  the  1st  of  January,  1808;  Elizabeth,  born  in 
1808;  and  Patrick  John,  born  in  1816.  The  eldest  son  married 
on  the  29th  of  August,  1837,  and  had  three  children,  Ellen,  Fred- 
erick Henry,  born  on  the  16th  of  December,  1840,  the  claimant, 
and  George  Thomas,  born  in  1841. 
vol.  xi.  — 23 
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The  sittings  of  the  Committee  for  Privileges  commenced  on  the  " 
10th  of  June,  1885,  and  were  continued  on  subsequent  dates ;  the 

Law  Peers  present  during  the  sittings  being  the  Earl  of 
[*  697]  *  Selborae,  L.C.,  and  Lords  Blackburn,  Watson,  Bramwell, 

and  FitzGerald. 

Sir  F.  Herschell,  S.  G.,  Shiress  Will,  Q.  G,  Graham  Murray,  and 
Orlando  Bridgman,  appeared  as  counsel  for  the  claimant,  Major 
Frederick  Henry  Maitland. 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C),  Davey,  Q.  C, 
Jeune,  and  W.  H.  Monckton,  were  for  the  counter-claimant,  Sir 
James  Bamsay  Gibson  Maitland,  Baronet. 

Sir  Henry  James,  A.  G.,  and  the  Lord  Advocate  (Balfour,  Q.  G), 
with  them  Crawford,  represented  the  Crown  up  to  the  24th  of 
June,  after  which  date  Sir  Richard  Webster,  A.  G.,  The  Lord 
Advocate,  (MacDonald,  Q.  C.,)  and  Mure,  were  for  the  Crown. 

June  10, 11, 12, 13.  Sir  F.  Herschell,  S.  G.,  opened  the  case  for 
the  claimant,  and  stated  the  facts  above  given. 

In  the  course  of  the  evidence  a  witness  stated  he  had  examined 
the  register  book  of  Trinity  Church,  New  York,  and  had  found 
therein  the  following:  — 

Trinity  Church,  in  the  City  and  County  of  New  York. 
Page  1.  Volume  1.  Marriages. 

Marriages. 

1764 

March  7  )  Frederick  Maleo  &  Eliz*  Kelly 
"  12 1  Robert  Munro  &  Margaret  Howard 


The  preceding  Register  of  Marriages  commencing  Nov.  30th  1746 
and  ending  March  12th  1764  was  kept  by  Mr  Hildreth  the  late  Parish 
Clerk  and  probably  contains  only  the  names  of  such  persona  as  were  mar- 
ried by  the  Revd  Dr  Henry  Barclay  formerly  Rector  of  Trinity  Church. 

Dr  Barclay  died  in  August  1764  and  the  Register  was  discontinued 
from  that  time  till  the  death  of  his  immediate  Successor  the  Rev-  Dr 
Samuel  Auchmuty  who  died  in  March  1777.  To  fill  up  this  interval 
in  the  best  manner  I  could  I  have  here  transcribed  the  names  of  those 
persons  who  were  married  by  DT  Auchmuty. 

Those  names  are  taken  from  a  private  Register  of  the  Doctor  writ- 
ten with  his  own  hand  and  seems  to  contain  the  names  of  all  the  per- 
sons he  married  from  his  first  settlement  in  this  Parish  to  the  time  of  his 
death.    After  these  I  shall  insert  the  names  of  such  persons  as  I  mar- 
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ried  whilst  I  was  assistant  viz*  from  December  1765  to  March  20th  1777 
when  I  was  chosen  Rector. 

I  would  have  added  the  names  of  persons  married  by  the 
Rev*  Lr  John  Ogilvie  *  whilst  he  was  Assistant  from  1764  to  [*  698] 
Noif  26'*  1774  when  he  died  but  I  could  not  procure  the  Reg- 
ister of  them  if  he  kept  any. 

(1)  IK  Auchrouty's  Register  of  Marriages 

1748  Janry  27  George  Ewing  &  Elinor  Foot 

June  10  Samuel  Roberson  &  Elizabeth  Even 

Transcribed  by  me 

Charles  Inglis 
Rector 

The  witness  also  stated,  that  he  had  found  no  entries  of  mar- 
riages performed  by  Dr.  Ogilvie. 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C),  objected  to 
this  memorandum  being  received,  as  it  was  not  an  extract  of  any- 
thing which  a  marriage  record  would  naturally  contain.  It  was 
an  attempt  to  show  an  exceptional  practice  on  the  part  of  Dr. 
Ogilvie  not  to  register  his  marriages.  It  appeared  to  be  an  ex 
post  facto  memorandum,  put  into  the  register  by  a  person  who 
it  was  not  proved  knew  anything  about  them,  and  therefore  not 
entitled  to  credence. 

Earl  of  Selborne,  L.  C. :  — 

I  cannot  doubt  that  this  document  ought  to  be  received,  valeat 
quantum.  The  question  is,  whether  a  particular  marriage  took 
place  at  a  certain  time  at  Trinity  Church,  New  York.  Evidence 
is  given  of  a  search  for  a  register  which  seems  to  have  been  kept 
at  that  church,  and  primd  facie,  if  regularly  kept,  ought  to  have 
contained  the  record  of  a  marriage,  if  there  solemnised.  It  is 
found,  as  proved  by  the  witness,  that  in  that  register  there  is  no 
record  of  that  marriage,  but  the  witness  also  proves  what  the 
register  does  contain ;  and  it  contains  this  note  purporting  to  be 
under  the  hand  of  a  deceased  person,  formerly  the  rector  of  the 
church,  in  which  he  states,  as  a  matter  of  fact,  that  he  had  with 
his  own  hand  made  certain  entries  now  appearing  upon  the  face 
of  the  register,  and  covering,  as  far  as  they  go,  the  period  of  time 
within  which  this  marriage  should  have  taken  place ;  but  that 
these  entries  made  by  himself  are  not  contemporaneous  entries 
made  in  the  regular  course  of  the  register.  And  then  he  goes  on 
to  say  that  he  has  endeavoured  to  procure  another  private  register, 
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similar  to  that  from  which  he  says  he  made  those  entries 
[*  699]  as  *  to  Dr.  Auchmuty's  marriages.    He  has  endeavoured 

to  procure  a  private  register,  if  any  was  kept,  by  another 
clergyman,  whom  he  represents  as  having  been  assistant  during 
a  certain  period  of  time,  but  that  he  was  not  able  to  find  any. 
The  law  of  Scotland,  which  makes  these  statements  of  deceased 
persons,  as  to  matters  which  they  would  have  been  competent  to 
prove,  if  living,  primd  facie  evidence,  makes  this,  I  think,  primd 
facie  evidence  that  he  did  make  these  entries  now  appearing  upon 
the  face  of  the  register,  which  he  says  he  made,  taking  them  from 
a  document  which  he  at  least  supposed  to  be  a  private  register  of 
Dr.  Auchmuty ;  and  that  he  endeavoured  to  procure,  and  had  been 
unable  to  procure,  a  similar  private  register,  if  there  ever  was  any 
such,  of  marriages,  if  any,  which  were  performed  by  Dr.  Ogilvie. 
Of  course  it  does  not  prove  that  Dr.  Ogilvie  did  perform  any  mar- 
riages, or  what  marriages  they  were.  Possibly  it  may  not  be 
enough  even  to  prove  that  he  was  an  assistant  during  a  certain 
period  of  time ;  but  it  does  prove  that  the  entries  now  in  the 
register  were  made  by  this  gentleman  from  the  source  he  de- 
scribes, and  that  he  endeavoured  to  procure  a  register  of  other 
marriages  not  kept  by  him,  and  did  not  procure  it ;  and  it  being 
legitimate  to  show  what  does  and  what  does  not  appear  by  the 
register,  it  appears  to  me  to  be  impossible  to  reject  that  part  of  the 
evidence. 

Lords  Blackburn  and  Watson  concurred. 

The  document  was  received. 

In  the  course  of  the  evidence  as  to  who  the  Rev.  Dr.  John  Ogilvie 
was,  a  witness  produced  an  original  minute-book  of  the  Society 
for  the  Propagation  of  the  Gospel  in  Foreign  Parts,  containing  an 
unsigned  minute  dated  the  17th  of  March,  1749.  The  witness 
also  stated  that  the  society  was  incorporated  under  royal  charter, 
which  could  be  produced,1  and  that  one  of  the  objects  of  the 
society  was  to  send  missionaries  to  foreign  parts;  and  that  no 
minutes  were  read  or  confirmed  in  those  days  —  they  simply  put 
"  adjourned." 

[*  700]     *  The  Solicitor-General  for  Scotland  (Asher,  Q.  C), 
objected  to  the  minute-book  being  received,  on  the  ground 

1  The  charter  of  the  society  was  produced  and  handed  in  at  a  later  stage  in  the 
proceedings. 
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that  it  was  not,  according  to  the  Scotch  system,  competent  evi- 
dence of  what  is  recorded  in  it. 

[Earl  of  Selborne,  L.  C. :  —  It  appears  to  stand  thus  :  A  cor- 
poration, constituted  by  charter  for  certain  purposes,  is  appointed 
to  meet  on  stated  days  by  its  charter.  This  book  purports  to  con- 
tain original  entries  (the  book  being  produced  from  the  proper 
custody)  of  all  the  business  done  at  the  meetings  held  by  the 
society  upon  the  days  appointed  by  the  charter,  and  it  is  pro- 
posed in  that  way  to  prove  that  upon  one  of  those  days  certain 
business  was  done.] 

A  minute-book,  however  regularly  kept,  is  not  recognised  in  our 
law  as  evidence  of  facts  therein  stated. 

Sir  F.  Herschell,  S.  G.,  mentioned  Dickson  on  Evidence, 
sect  1170. 

Earl  of  Selborne,  L.  C. :  — 

I  must  advise  your  Lordships  to  receive  this  evidence.  It 
relates  to  matters  of  great  antiquity,  which  there  must  be  some 
means  of  proving  in  point  of  law,  if  they  are  for  any  purpose 
material  in  any  inquiry,  and  I  cannot  conceive  any  better  means 
or  any  means  so  good  of  proving  them  as  by  the  contemporaneous 
records  of  the  public  body  by  which  the  act  purports  to  have  been 
done.  Here  we  are  dealing  with  the  books  of  a  corporation  incor- 
porated for  purposes,  to  a  certain  extent,  and  in  a  certain  sense, 
of  a  public  character,  under  a  royal  charter.  The  question  is 
whether  that  corporation  did  a  certain  act  upon  a  certain  day  in 
a  certain  year.  What  possible  way  of  proving  that  can  there  be, 
after  the  lapse  of  more  than  a  century  and  a  half,  better  than  or 
as  good  as  the  production  of  the  books  of  the  corporation,  which 
by  its  charter  was  obliged  to  hold  general  meetings  on  certain 
periodical  days,  and  which  by  this  book  appears  to  have  held  such 
meetings,  and  to  have  done  such  acts  ?  It  is  for  the  purpose,  and, 
as  I  understand,  only  for  the  purpose,  of  showing  an  act  of 
that  corporation,  at  one  of  its  stated  regular  meetings,  *  as  [*  701] 
entered  in  its  own  books,  that  this  evidence  is  offered ; 
and  for  that  purpose,  I  think  it  admissibla 

Lord  Blackburn  :  — 

I  also  concur  that,  for  that  purpose,  it  is  admissible.  What  the 
entry,  when  we  read  it  and  know  what  it  is,  amounts  to  I  do  not 
know  as  yet ;  but  for  the  purpose  of  showing  that  the  Missionary 
Society  did  agree  to  that  which  it  purports  to  have  agreed  to  in 
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that  minute,  I  think  it  is  admissible  evidence;  indeed,  the  only 
evidence  which  could  be  produced 
Lord  Watson  :  — 

I  am  of  the  same  opinion.  The  evidence  was  received. 

The  minute  was  read,  and  went  to  show  with  other  entries  that 
John.  Ogilvie  was  ordained  and  appointed  missionary  to  go  to 
America. 

A  copy  of  a  minute  of  a  meeting  of  Trinity  Parish,  New  York, 
dated  the  24th  of  September,  1764,  appointing  Rev.  John  Ogilvie 
to  be  called  as  an  assistant  minister  to  the  rector  of  the  church 
was  tendered  in  evidence 

Mr.  Nash,  of  the  New  York  Bar,  was  examined,  and  stated  that 
he  was  warden  of  the  parish  and  clerk  of  the  vestry ;  that  Trinity 
Parish  was  incorporated  by  royal  charter  before  the  Revolution, 
and  after  the  Revolution  its  corporate  powers  were  confirmed  by 
the  Legislature  of  the  State  of  New  York. , 

Certain  original  letters  bearing  the  signature  of  John  Ogilvie 
to  the  society,  and  now  in  its  custody,  were  also  tendered  and 
received.  They  went  to  prove  the  identity  and  the  handwriting  of 
the  John  Ogilvie  who  was  sent  as  a  missionary ;  and  the  internal 
evidence  showed  that  they  were  written  by  the  same  person  who 
had  been  ordained  in  1749,  and  who  had  been  appointed  assistant 
minister. 

The  marriage  certificate  was  then  produced,  and  was  as  follows : 

"  This  is  to  certify,  to  all  whom  it  may  concern,  that  on  the  eleventh 
day  of  July,  in  the  year  of  our  Lord  one  thousand  seven  hundred 

and  seventy-two,  in  the  city  of  New  York  in  America;  the 
[*  702]  Honorable  Collonel  Richard  Maitland,  *  and  Mary  McAdam, 

were  joined  together  in  the  holy  Bands  of  matrimony,  according 
to  the  Rites  and  ceremonies  of  the  Church  of  England,  as  by  law  estab- 
lished, by  me  John  Ogilvie." 

They  also  produced,  attached  to  it,  the  original  certificate  under 
the  hand  of  Mr.  Whitehead  Hicks,  mayor  of  New  York,  which  was 
as  follows :  — 

"City  of  New)  I,  Whitehead  Hicks  Esquire  Mayor  of  the 

York,  )  8'8'  said  city  do  by  these  presents  certify  declare 
and  make  known,  to  all  to  whom  the  same  shall  come,  or  may  in  any 
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wise  concern ;  that  on  the  day  of  the  date  hereof,  personally  came  and 
appeared  before  me  the  Reverend  John  Ogilvie  Doctor  of  Divinity  in 
the  said  City  of  New  York  in  North  America,  and  being  by  me  duly 
sworn  on  the  Holy  Evangelists  of  Almighty  God,  on  his  oath  did 
declare,  that  the  contents  of  the  certificate  hereunto  annexed,  certifying 
the  marriage  of  the  Honorable  Colonel  Richard  Maitland  to  Mary 
McAdam,  and  bearing  date  the  eleventh  day  of  July  one  thousand 
seven  hundred  and  seventy-two  is  true;  and  that  the  said  certificate 
was  signed  with  the  proper  handwriting  of  him  the  deponent.  And  I 
the  said  Mayor  do  further  certify,  that  the  said  John  Ogilvie  is  one  of 
the  assistant  ministers  to  the  Reverend  Samuel  Auchmuty  Rector  of 
Trinity  Church  in  the  said  City  of  New  York. 

"In  testimony  whereof  I  the  said  Mayor  hereunto  subscribed  my 
name  and  caused  my  seal  of  office  of  mayoralty  of  the  said  City  of  New 
York,  to  be  affixed  the  sixth  day  of  January  in  the  thirteenth  year  of 
his  Majesty's  reign  a.d.,  one  thousand  seven  hundred  and  seveuty-three. 

"Whitehead  Hicks. 

"By  order  of  the  Mayor,  Augt.  V.  Cortlandt,  T.  Ck." 

A  witness  next  produced  an  official  certified  copy  of  the  original 
record  in  the  office  of  the  Secretary  of  State  of  New  York,  at 
Albany,  of  the  appointment  of  Mr.  Whitehead  Hicks  as  mayor  of 
New  York.  The  certificate  of  marriage  and  the  certificate  of  the 
mayor  annexed  were  proved  to  have  come  from  the  custody  of  Mr. 
Murray,  the  solicitor  to  the  late  General  Frederick  Maitland,  the 
father  of  the  claimant,  and  a  witness  who  had  examined  Dr.  John 
Ogilvie's  signature  to  undoubted  letters  of  his,  stated  his  belief 
that  the  signature  to  the  certificate  of  marriage  was  in  the  same 
handwriting. 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C),  and  Davey, 
Q.  C,  objected  to  the  certificate  as  being  inadmissible  as  evidence 
by  the  law  of  Scotland;  for,  admitting  that  the  handwriting  of  Dr. 
Ogilvie  was  proved,  and  that  the  mayor's  signature  was  proved, 
yet  as  a  piece  of  evidence  to  prove  that  the  ceremony  of  marriage 
was  performed  it  ought  to  be  rejected.  The  law  of  Scot- 
land, while  *  extending  the  admissibility  of  hearsay  so  as  [*  703] 
to  include  a  statement  made  by  a  deceased  person,  which, 
if  made  by  him  in  the  witness-box  when  alive,  would  have  been 
evidence,  may  be  repeated  by  the  person  to  whom  it  is  made,  but 
does  not  extend  to  the  admissibility  of  a  document  or  affidavit 
(and  "certificate"  belongs  to  the  same  category)  by  a  deceased 
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person :  and  the  principle  of  the  restriction  of  the  exception  was, 
that  the  witness  to  whom  the  statement  was  made  could  be  cross- 
examined,  and  the  Court  would  then  be  able  to  judge  whether  it 
was  voluntary  and  spontaneous,  or  whether  it  was  ex  parte  and  for 
a  purpose. 

In  Magistrates  of  Aberdeen  v.  George  and  Alexander  More,  June 
17, 1813,  Hume's  Dec.  502,  the  Court  rejected  the  same  deposition 
of  a  deceased  person,  though  tendered  by  the  party  in  opposition 
to  whose  interests  it  had  been  voluntarily  made  on  oath ;  and  in 
the  case  of  Madeline  Smith,  1857,  2  Irvine's  Justiciary  Eeports, 
at  p.  653,  a  diary  containing  entries  made  simply  for  the  purpose 
of  an  accurate  record  by  a  deceased  person  was  held  to  be  inadmis- 
sible. Nothing  could  more  sharply  test  the  certainty  of  the  rule 
with  regard  to  a  written  statement  or  verbal  statement  than  this 
case,  because  there  there  was  no  suggestion  that  these  documents 
had  been  kept  in  the  murdered  man's  depositories  for  any  other  pur- 
pose than  that  of  accurately  recording  what  was  put  down  there. 

[Earl  of  Selborne,  L.  C. :  We  must  be  very  cautious  how  we 
regard  a  criminal  inquiry  of  that  sort,  where  very  peculiar  relations 
had  existed  between  the  parties,  even  if  there  were  no  murder,  as 
laying  down  a  rule  which  is  necessary  to  be  applied  in  all  similar 
cases.  It  was  a  question  of  life  and  death.  There  had  been  rela- 
tions of  a  very  special  kind  between  these  parties,  and  it  was  pro- 
posed to  make  the  private  uncommunicated  entries  of  the  man  in 
his  diary  such  evidence  of  the  facts  contained  in  them,  as  to  found 
upon  them  an  inference  that  at  a  certain  time  and  place  he  was 
murdered  by  the  woman.] 

The  reason  it  was  rejected  was,  that  there  was  an  absence  of  that 
which  the  law  of  Scotland  requires  as  the  condition  of  its  accept- 
ance, namely,  that  hearsay  shall  be  given  through  the 
[*  704]  mouth  of  *  living  witnesses :  see  McDonald  v.  Union  Bank, 
March  29, 1864,  2  Court  Sess.  Cas.  3rd  Series,  963,  at  p.  971 ; 
The  Dysart  Case,  6  App.  Cas.  489 ;  Stirling  Peerage  Case,  Swinton's 
Stirling  Crim.  Trial,  177  ;  Creditors  of  Cleland,  Mor.  12634 ;  Gor- 
don v.  Grant,  13  Court  Sess.  Cas.  2nd  Series,  1 ;  Geils  v.  Geils,  1855, 
17  Court  Sess.  Cas.  2nd  Series,  397. 

[Eakl  of  Selborne,  L.  C. :  Suppose  this  were  an  English  case, 
would  or  would  not  the  recognition  of  this  document  by  the 
claimant's  father  be  admissible  as  evidence  in  the  nature  of  a 
family  declaration  ?    Suppose  that  Sir  James  Maitland  were  now 
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claiming  as  next  of  kin  (assuming  that  he  was  so)  to  the  father 
of  the  present  claimant,  and  that  he  died  without  issue,  would 
this  document,  coming  from  the  late  Mr.  Maitland's  possession, 
have  been  evidence  in  support  of  his  claim,  upon  the  principle 
upon  which  family  pedigrees  are  admitted  coming  out  of  the 
proper  custody?] 

It  may  be  that  in  pedigree  cases  statements  by  members  of  the 
family  are  for  certain  purposes  evidence,  and  undoubtedly  inscrip- 
tions on  tombstones,  and  family  trees  —  pedigrees  in  that  sense  — 
which  are  preserved  in  the  family  seat  as  authentic,  have  also 
been  admitted  in  evidence.  But  there  is  no  case  in  which  a  docu- 
ment purporting  to  be  a  statement  by  some  person  who  is  not  a 
member  of  the  family  is  evidence,  merely  because  it  comes  out  of 
the  custody  of  a  member  of  the  family. 
The  Lord  Advocate  (Balfour,  Q.  C),  on  the  part  of  the  Crown : 
Applying  the  principle  of  the  law  of  Scotland,  this  certificate 
ought  to  be  admitted  for  what  it  is  worth.  Marriage  according  to 
the  law  of  Scotland  is  a  consensual  contract,  and  primd  facie  it 
can  be  proved  by  parol.  Therefore,  if  the  question  had  been  one 
of  proving  the  marriage  by  the  testimony  of  the  clergyman  Dr. 
Ogilvie,  there  would  have  been  no  doubt  that  his  evidence  would 
have  been  admissible  to  that  effect.  Then  it  would  seem  to  follow, 
applying  the  settled  principles  of  hearsay,  and  taking  the  next 
best  evidence  available,  that  if  Dr.  Ogilvie  had  said  to  any  one, 
under  circumstances  not  leading  to  any  suspicion,  that  he  had 
married  these  persons,  that  would  have  been  evidence  not 
*  objectionable  upon  any  ground.  [He  commented  on  the  [*  705] 
cases  cited  by  the  Solicitor-General,  and  cited  Madeline 
Smith's  Case  referred  to  infra."] 
Lord  Watson  :  —  [706] 
The  documents  tendered  consist  of  a  certificate  and 
relative  affidavit  by  a  gentleman  who  died  111  years  ago.  In 
these  circumstances  it  is  obvious  that  we  could  not  have  direct 
oral  testimony  to  any  statement  made  verbally  by  the  deceased, 
and  we  have  now  to  consider  whether  a  statement  in  writing  under 
his  hand  is  admissible  as  hearsay,  or  in  other  words  as  secondary 
evidence. 

I  cannot  for  a  moment  doubt  that  by  the  law  of  Scotland  the 
statement  of  a  deceased  person  in  relation  to  facts  which  must 
presumably  have  been  within  his  personal  knowledge,  and  to 
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which  he  could  have  spoken  as  a  witness,  may  after  his  death  he 
received  as  secondary  evidence  through  the  medium  of  writing  as 
well  as  through  the  medium  of  a  living  witness  who  heard  an  oral 
statement  made  by  him.  In  some  cases  his  written  statement  may 
he  evidence  of  a  much  higher  and  more  important  character  than 
a  statement  made  by  him  verbally.  That  will  depend  upon  cir- 
cumstances. But  at  present  your  Lordships  are  not  considering 
the  weight  of  the  evidence  tendered;  you  have  only  to  consider 
whether  it  ought  to  be  admitted. 

It  appears  to  me  that  the  general  rule  is  in  favour  of  the  ad- 
mission of  the  documents  now  tendered ;  and  that  it  lies  upon  those 
who  object  to  their  being  received  to  show  that  they  fall  within 
those  exceptions  to  the  rule  of  hearsay,  which  are  established 

in  the  law  of  Scotland.  It  was  said  in  argument  at  the 
[*  707]  *  bar  that  a  statement,  whether  written  or  oral,  in  order  to 

its  being  receivable  as  evidence  after  the  death  of  the  per- 
son who  made  it,  must  have  been  made  without  a  purpose.  I  can- 
not conceive  a  more  startling  proposition.  A  statement  made 
without  any  intent  or  purpose  would  be  utterly  useless  as  evi- 
dence if  received.  What  I  apprehend  to  be  the  law  is  this,  that 
the  statement  of  a  deceased  person,  whether  oral  or  written,  is  not 
admissible  as  evidence,  when  its  own  terms,  or  the  circumstances  in 
which  it  was  made,  are  such  as  to  beget  a  reasonable  suspicion, 
either  that  the  statement  was  not  in  accordance  with  the  truth,  or 
that  it  was  a  coloured  or  one-sided  version  of  the  truth. 

All  the  cases  which  have  been  cited  by  the  learned  Solicitor- 
General  for  Scotland  appear  to  me  to  furnish  illustrations  of  that 
principle.  In  the  Magistrates  of  Aberdeen,  June  17,  1813,  Hume's 
Dec.  502,  and  in  McDonald  v.  Union  Bank,  March  29,  1864,  2 
Court  Sess.  Cas.  3rd  Series,  963,  at  p.  971,  writing  of  the  deceased 
was  rejected,  on  the  ground  that  the  written  statement  was  made 
with  a  view  to  a  lis  which  was  virtually  pending,  and  for  the  pur- 
pose of  furthering  the  interest  of  one  of  the  parties  engaged  in  that 
lis,  without  the  contradictor  having  an  opportunity  of  cross-exami- 
nation. The  law  assumes  that  a  person  who,  in  these  circum- 
stances, makes  an  ex  parte  statement  to  one  of  the  litigants,  may 
and  probably  will  so  shape  his  statement  that  it  will  unduly  favour 
the  cause  in  the  promotion  of  which  it  is  intended  to  be  used.  The 
only  difference  between  the  two  cases  which  I  have  mentioned  was 
this,  that,  in  the  Magistrates  of  Aberdeen,  there  was  superadded  to 
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the  statement  the  affirmation  of  an  oath.  But  it  is  quite  obvious 
that  an  oath  made  to  a  statement  in  itself  objectionable  could  by 
no  possibility  cure  the  objection.  Two  other  cases  were  cited, 
namely,  Gordon  v.  Grant,  13  Court  Sess.  Cas.  2nd  Series,  1,  and 
Geils  v.  Geils,  1855,  17  Court  Sess.  Cas.  2nd  Series,  397,  which 
illustrate  the  same  principle.  In  Gordon  v.  Grant  the  writings 
were  not  precognitions,  that  is  to  say,  statements  by  a  witness 
intended  to  be  called  at  the  trial ;  they  were  depositions  in  causd, 
by  witnesses  adduced  on  behalf  of  one  of  the  parties  to  a  suit.  But 
the  person  against  whom  they  were  proposed  to  be  used  was  no 
party  to  the  proceeding  in  which  the  depositions  were  admitted ; 
and,  according  to  the  law  of  Scotland,  evidence  taken  upon 
oath  by  a  competent  *  Court,  in  one  suit,  cannot  be  used,  [*  708] 
in  another  suit,  against  a  party  whose  interest  was  not 
represented,  and  who  had  therefore  no  means  of  testing  by  cross- 
examination  the  accuracy  of  the  depositions.  On  the  other  hand, 
in  Geils  v.  Geils,  17  Court  Sess.  Cas.  2nd  Series,  p.  237,  proceedings 
in  an  English  matrimonial  suit  were  admitted  as  evidence  in  a 
Scotch  action  of  divorce,  the  parties  being  the  same.  I  venture  to 
think  that  the  principle  which  rejects  the  precognition  is  precisely 
the  same  as  that  which  has  led  the  Court  to  reject  statements  in 
an  action  inter  alios,  which  have  been  elicited  from  a  witness  by 
counsel  and  attested  by  an  oath.  It  is  because  the  law  suspects 
that  thd  witness  may  be  induced  to  state  the  facts  within  his 
knowledge  in  the  way  most  favourable  to  the  interest  of  the  per- 
sons who  call  him,  and  in  the  way  most  unfavourable  to  the  person 
against  whom  his  deposition  is  sought  to  be  adduced. 

Then  there  was  a  case  in  the  Criminal  Court  in  which  a  question 
of  this  kind  was  decided  by  two  Judges  against  one,  namely,  the 
case  of  Madeline  Smith,  1857,  2  Irvine's  Justiciary  Reports,  653. 
That  case  appears  to  me  to  have  been  decided  consistently  with 
principle  and  consistently  with  the  decisions  to  which  I  have  re- 
ferred. The  Lord  Justice  Clerk  said,  that  there  was  no  evidence 
of  the  time  at  which  the  jottings  tendered  were  entered  by  the 
deceased  in  his  note-book,  and  no  evidence  as  to  the  motives  which 
led  him  to  put  them  there.  What  the  learned  Judge  meant  by 
these  expressions  was  simply  this,  that  having  regard  to  the  rela- 
tion in  which  the  deceased  stood  to  the  accused,  it  was  impossible 
to  negative  the  suggestion  that  the  motive  which  impelled  him  to 
make  these  entries  might  be  a  one-sided  motive,  unfair  to  the 
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accused,  leading  him  to  enter  in  his  book  a  statement  which  was 
either  untrue  or  wilfully  coloured,  against  the  interest  of  the 
accused ;  and  in  these  circumstances,  more  especially  in  a  criminal 
case,  I  think  it  was  the  duty  of  a  Judge  who  entertained  that  view 
to  reject  the  evidence. 

But  the  real  question  in  this  case  is  whether  the  certificate  of 
Dr.  Ogilvie  is  open  to  any  reasonable  suspicion.  I  listened,  but 
I  listened  in  vain,  for  some  suggestion  on  the  part  of  the  able  coun- 
sel who  stated  the  objection  to  this  evidence  to  the  effect 
[*709]  *that  there  were  circumstances  disclosed  here,  or  some- 
thing in  the  context  of  these  documents,  to  raise  an  infer- 
ence that  the  reverend  doctor  had  not  stated  that  which  was 
exactly  true,  or  was  probably  under  some  inducement  to  colour  the 
truth  for  the  purpose  of  aiding  the  person  in  whose  favour  he  issued 
the  certificate.  I  have  been  unable  to  find  either  in  the  documents 
themselves,  or  in  the  aspect  of  this  case,  anything  calculated  to 
suggest  that  the  reverend  gentleman,  in  granting  the  certificate, 
and  making  affidavit,  was  under  any  constraint  or  inducement 
which  might  presumably  lead  him  to  qualify  or  suppress  the  truth 
with  regard  to  facts  which  must  have  been  personally  known  to 
him. 

I  am  therefore  of  opinion  that  both  these  documents  are  admis- 
sible. The  learned  Solicitor-General  for  Scotland  founded  an 
argument  upon  the  affidavit  to  the  effect  that  assuming  the  certifi- 
cate to  be  in  itself  a  document  receivable,  it  was  vitiated  by  the 
addition  of  an  affidavit.  It  was  decided  in  the  case  of  the  Magis- 
trates of  Aberdeen  that  the  addition  of  an  oath  to  that  which  is  not 
evidence  will  not  make  it  any  better.  But  that  surely  is  no 
authority  for  the  proposition  that  where  a  document  is  receivable 
as  evidence  an  affidavit  will  make  it  worse.  I  cannot  conceive  upon 
what  principle  such  a  contention  could  be  sustained  by  your  Lord- 
ships. The  affidavit  evidently  refers  to  the  certificate,  and  it  is 
receivable  as  identifying  that  document. 

I  do  not  at  present  think  it  necessary  to  enter  into  any  question 
as  to  the  value  of  the  affirmance  of  the  truth  of  the  certificate 
which  is  recorded  by  the  mayor.  The  affidavit  appears  to  me  to 
be  admissible  upon  various  grounds,  and  it  does  not  occur  to  me 
that  it  would  be  expedient  to  enter  at  this  stage  of  the  case  upon  a 
discussion  as  to  the  particular  purposes  for  which  it  may  be  used 
by  the  party  producing  it. 
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Earl  of  Selborne,  L.  C:  — 

I  agree  generally  in  the  opinion  which  has  just  been  expressed, 
and  I  do  not  propose  to  add  much  to  what  has  been  said.  If  one 
is  to  look  at  this  question  upon  principle,  I  must  say  it  is  to  me 
inconceivable,  from  that  point  of  view,  that  the  law  of  Scotland 
should  be  in  such  a  state  as  this,  that  hearsay  evidence 
should  be  *  receivable,  but  under  conditions  and  limitations  [*  710] 
which  make  it  unavailable  in  exactly  those  cases  in  which 
the  ground  for  receiving  it  seems  strongest  and  most  reasonable ;  I 
mean  the  cases  which  are  so  remote  in  point  of  time  that  primary 
evidence  is  absolutely  impossible.  Of  course,  it  might  have  been 
proved  by  authority  that  the  law  of  Scotland  was  in  a  state  which, 
to  minds  unaccustomed  to  it,  might  seem  unreasonable,  departing, 
where  there  was  least  necessity,  from  the  general  principle  against 
the  admission  of  hearsay  evidence,  and  refusing  any  longer  to 
depart  from  it,  where  the  reasons  for  doing  so  were  the  strongest 
and  the  best.  I  am  glad  to  find  that  such  a  state  of  the  law  of 
Scotland  has  not  been  shown  to  exist. 

Well,  then,  the  general  principle  being  that  the  declarations  of  a 
dead  man  as  to  matters  within  his  knowledge  are  admissible  unless 
there  be  reason  to  the  contrary,  I  venture  to  think,  as  the  noble 
Lord  opposite  (Lord  Watson)  has  said,  that  a  form  of  declaration 
which  makes  you  sure  that  you  have  exactly  what  the  man  did  say 
is  preferable,  if  anything,  to  one  where  there  may  be  room  for  doubt, 
depending  upon  the  evidence  of  persons  to  whom  the  thing  was 
said.  There  are  exceptions,  undoubtedly.  The  exceptions  have 
been  referred  to,  and  I  shall  not  go  over  them  again ;  but  I  collect 
them  to  amount  to  no  more  than  this,  that  the  general  rule  being 
in  favour,  of  the  reception  of  evidence  of  the  declarations  of 
deceased  persons  on  points  as  to  which  they  would  have  been  com- 
petent witnesses,  and  as  to  which  they  would  have  had  personal 
knowledge  of  the  things  respecting  which  they  have  made  state- 
ments, if  true,  that  general  rule  is  subject  to  exception  when,  and 
only  when,  there  is  something  in  the  document,  the  evidence,  or 
the  circumstances,  to  raise  a  primd  facie  ground  of  suspicion,  not 
perhaps  so  strong  as  to  amount  to  an  affirmative  presumption  of 
bad  faith,  but,  as  was  well  put  by  the  Lord  Advocate  in  his  argu- 
ment at  the  bar,  to  make  it  unsafe  to  rely  upon  the  good  faith  of 
the  document.  In  the  case  of  precognitions  and  everything  else 
post  litem  motam  (and  precognitions  are  really  of  that  nature),  the 
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principle  of  that  exception  is  clear.  In  the  first  place,  the  evidence 
is  of  a  kind  which  has  been  filtered  through  professional  hands.  It 

is  adduced  for  the  purpose  of  supporting  one  side,  one  view, 
[*  711]  of  a  disputed  and  *  litigated  state  of  facts.    It  is  wanting 

in  the  element  of  impartiality.  Under  those  circumstances 
it  is  a  safe  rule  to  exclude  it,  except  when  the  evidence  has  been 
so  taken  and  between  such  parties  as  to  make  it  admissible  upon  a 
principle  common  to  the  law  of  England  and  of  Scotland.  When 
you  have  once  got  so  far  as  that,  it  follows,  I  think,  that,  as  was 
decided  in  the  Aberdeen  Case,  June  17, 1813,  Hume's  Dec.  502,  you 
cannot  play  fast  and  loose  with  the  principle  of  the  exception  ;  not 
admitting  the  depositions  taken  in  a  particular  litigation  generally 
—  you  cannot  allow  a  party  to  select  a  portion  of  them  and  to  say, 
"  This  is  in  my  favour,  but  it  was  given  by  my  adversary,"  without 
allowing  the  adversary  to  show  what  other  evidence  was  given. 
That  case  seems  to  stand  merely  upon  the  general  principle. 

Then  with  regard  to  the  case  of  Madeline  Smith,  1857,  2  Irv- 
ing's  Justiciary  Reports,  653,  I  think  that  no  more  need  be  said 
than  this,  that  though  the  rules  of  evidence  may  be  the  same  in 
civil  and  in  criminal  cases,  yet  the  principle  of  this  exception  that 
declarations  are  not  to  be  admitted  when  there  is  such  ground  for 
suspecting  that  there  may  have  been  a  purpose  inconsistent  with 
good  faith  or  inconsistent  with  truth  as  to  make  it  unsafe  to 
receive  them,  should  be  applied  with  great  strictness  in  criminal 
cases ;  and  I  do  not  hesitate  to  say  that  I  should  not  disapprove 
of  the  exclusion  in  a  criminal  case  of  evidence  as  to  which  it  could 
be  suggested  that  it  was  open  to  any  such  suspicion,  even  if  I 
might  not  be  so  clear  as  to  the  validity  of  the  ground  in  a  civil 
case,  because  of  the  tremendous  consequences  of  its  Admission 
when  life  or  death  is  in  question.  Besides  that,  in  Madeline 
Smith's  Case  there  were  these  circumstances,  that,  the  document 
being  the  private  memoranda  of  the  person  and  communicated  to 
nobody,  he  never  had  accepted  the  responsibility  of  making  the 
statement  to  anybody  in  such  a  way  as  to  constitute  him  a  witness, 
and  he  had  possible  motives  at  all  events  for  a  partial  and  not 
disinterested  statement  of  the  truth.  That  case,  therefore,  seems 
to  me  to  disappear,  and  we  are  brought  to  the  simple  question,  in 
this  case  which  is  now  before  us,  whether  there  was  anything  here 

which  can  be  called  in  a  rational  or  intelligible  sense  a 
[*712]  ground  for  suspecting  the  motive  or  the  *  honesty,  or 
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repelling  the  presumption  of  sincerity  and  honesty,  of  the  dec- 
laration. I  see  nothing  of  that  sort.  There  was  really  no  lis 
mota  of  any  sort  or  kind ;  and  the  fact  that  the  document  was 
made  for  a  purpose  instead  of  making  it  of  less  weight,  to  my 
mind  seems  to  make  it  of  more;  because  the  purpose  was  an 
obvious  and  legitimate  one,  corroborating  and  not  discrediting  the 
presumption  of  honesty  and  truth. 
Lord  Blackburn  :  — 

I  am  of  the  same  opinion.  I  take  it  that  the  general  rule  of 
the  law  of  Scotland,  as  of  most  other  countries,  is  this,  that  the 
evidence  of  a  person  should  be  given  subject  to  cross-examina- 
tion, and  also  be  taken  upon  oath,  but  mainly  that  it  should  be 
subject  to  cross-examination  by  the  party  against  whom  it  is 
given.  But  in  the  law  of  Scotland  there  is  the  exception  made, 
that  when  the  witness,  that  is  to  say,  the  person  who  could  prove 
the  matter,  subject  to  cross-examination,  if  he  had  been  alive,  is 
dead,  and  you  cannot  call  the  party  to  give  the  evidence  himself, 
subject  to  cross-examination,  you  are  to  receive  such  a  document 
as  this  as  hearsay  evidence  (I  should  have  thought  it  a  better 
word  to  call  it  secondary  evidence),  provided  that  the  circum- 
stances under  which  he  made  the  statement  were  such  as  to  raise 
a  fair  and  reasonable  presumption  that  he  was  then  telling  the 
story  truly,  it  is  in  that  case  admissible. 

Now  I  think  myself  that,  as  far  as  the  authorities  go,  probably 
(I  am  not  sure  whether  it  is  necessary  to  say  so  much),  a  state- 
ment made  by  a  deceased  person  as  to  a  matter,  which,  if  true, 
would  lie  within  his  knowledge,  would  be  primd  facie  admissible, 
valeat  quantum ,  because  primd  facie  the  circumstances  under 
which  it  was  made  would  be  such  that  he  probably  spoke  the 
truth ;  it  is  for  the  tribunal  to  consider  the  weight  of  the  evi- 
dence, and  to  say  whether  they  will  give  credit  to  it  or  not.  That 
would  probably  be  generally  the  case;  but  the  decisions  in  the 
Courts  of  Scotland  seem  to  show  this,  that  the  circumstances  may 
be  shown  to  be  of  a  particular  kind,  such  as  the  Lord  Justice 
Clerk  says  in  the  case  of  McDonald  v.  Union  Bank,  March  29, 
1864,  2  Court  Sess.  Cas.  3rd  Series,  963,  at  p.  969,  that  "he 
could  not  hold  that  the  precognition  so  represents  the 
fair  and  *  spontaneous  statements  of  the  person  deceased  [*  713] 
as  to  entitle  it  to  admission  at  all ; "  and  similar  language 
has  been  used  by  other  Judges.   That,  I  take  it,  is  the  ground 
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upon  which  it  goes.  Where  it  is  shown1  that  the  statement  of  the 
deceased  person  was  made  under  circumstances  which  cast  that 
suspicion  upon  it,  the  evidence  is  not  receivable.  A  precognition 
is  of  that  nature.  Other  circumstances  there  may  be  which  are  of 
a  similar  nature.  It  is  not  necessary  to  determine  that  in  the 
present  question  at  all,  but  it  is  necessary  to  consider  whether  as 
far  as  suspicion  goes  this  certificate  by  the  Eev.  Dr.  John  Ogilvie 
is  subject  to  a  suspicion  of  that  kind  which  would  prevent  its  being 
admissible.  It  will  be  hereafter  for  your  Lordships  to  decide,  if 
it  is  admitted  (as  I  think  it  ought  to  be  admitted),  what  weight 
is  to  be  given  to  it,  weighing  it  against  what  is  to  be  said  by  the 
other  side,  and  against  what  evidence  there  may  be.  But  as  it 
stands,  is  there  anything  in  the  circumstances  to  prevent  its 
being  admissible  ?  Evidence  is  given  to  show  that  Dr.  John 
Ogilvie  was  the  clergyman  of  the  parish  at  this  time.  Evidence 
is  given  that  this  certificate  was  signed  by  him  six  months  after- 
wards. It  is  erroneously  put  upon  the  affidavit  before  the  mayor 
(upon  which  I  will  say  nothing  at  present),  as  if  it  had  been 
dated  at  the  time  of  the  marriage ;  it  is  not  so  ;  it  was  not  so  dated, 
and  I  think  on  looking  at  the  document  itself  one  must  take  it 
to  be  the  fact  that  Dr.  Ogilvie  did  sign  the  certificate  before  the 
mayor,  and  did  so  with  the  view  to  the  mere  authentication  of  it 
valeat  quantum,  in  order  that  it  should  then  be  preserved,  and 
used  as  evidence  of  the  marriage  valeat  quantum  also.  Is  there 
anything  in  that  to  raise  a  suspicion  against  his  doing  the  thing 
fairly?  There  does  not  appear  to  me  to  be  anything  to  do  so. 
In  the  first  place  it  is  in  writing ;  and  some  words  have  been  used 
by  different  Judges  at  different  times  as  if  it  was  thought  that  a 
statement  in  writing  was  not  admissible  when  a  similar  statement 
by  word  of  mouth  would  be.  I  cannot  conceive  that  any  such 
ground  as  that  can  prevail.  Then,  again,  it  was  said  that  the 
document  is  objectionable,  because  it  was  sworn  to  before  the 
mayor.  I  can  perfectly  understand  that  it  being  sworn  to  before 
the  mayor  of  New  York  might  under  some  circumstances  show 

that  it  was  in  the  nature  of  a  precognition,  or  was  subject 
[*  714]  to  the  *  same  objection  as  a  precognition.    But  to  say  that 

in  any  case  taking  a  voluntary  oath  to  the  truth  of  the 
statement  afterwards  would  render  inadmissible  that  which  would 
have  been  admissible  if  made  without  an  oath  is  not  to  me  tenable, 
and  I  do  not  think  that  the  only  case  referred  to  as  an  authority 
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bearing  upon  it,  namely,  the  case  of  the  town  of  Aberdeen,  June 
17, 1813,  Hume,  Dec.  502,  really  bears  that  out  The  voluntary 
oath  made  it  no  better,  but  I  do  not  see  that  it  made  it  any  worse. 

Then  the  only  remaining  thing  to  be  considered  is,  the  circum- 
stances under  which  the  document  was  made.  It  was  made  for  a 
purpose  in  one  sense.  Dr.  Ogilvie,  I  have  no  doubt,  was  requested 
(probably  by  the  lady  or  the  lady's  friends)  to  give  this  certificate, 
and  to  give  it  before  the  mayor  of  New  York,  who  was  then  to 
certify  it,  in  order  that  it  might  be  used  whenever  there  was  any 
occasion  rendering  it  necessary  for  her  to  show  that  she  had  been 
married.  I  do  not  doubt  that  that  was  the  purpose  with  which  it 
was  done,  and  if  it  could  be  established  that  you  are  to  reject 
evidence  of  this  sort  whenever  it  appears  to  have  been  given  for 
a  purpose  in  that  sense,  and  that  in  fact  you  are  only  to  receive 
idle  gossip  and  matter  said  when  there  was  no  occasion  for  the 
man  to  think  of  what  he  was  saying,  except  that  he  should  not 
speak  rashly,  and  that  you  should  always  reject  it  whenever  it 
appeared  to  have  been  made  for  the  purpose  of  stating,  and,  as 
far  as  he  could,  proving,  the  fact,  it  would  go  further  than  any 
authority  in  the  Scotch  law,  and  it  would  be,  I  think,  extremely 
absurd.  But  there  is  no  ground  whatever  for  that.  I  think,  as 
the  Lord  Advocate  said,  that  if  the  circumstances  under  which  it 
was  made  were  such  as  to  show  that  it  could  be  made  either  as  in 
a  precognition  for  the  purpose  of  litigation,  or  for  any  similar 
purpose,  it  should  be  rejected  altogether ;  but  if  it  falls  short  of 
that,  then  I  think  that  it  should  be  received,  and  that  it  is  for 
the  tribunal  afterwards  to  decide  upon  its  weight. 

Lord  Bramwell  and  Lord  FitzGerald  concurred. 

The  documents  were  received. 

An  officially  certified  copy  from  New  York  of  the  will  [  716] 
of  Colonel  Richard  Maitland,  dated  the  16th  of  February, 
1771,  and  proved  at  New  York  on  the  7th  of  September,  1772,  by 
William  McAdam,  the  Reverend  John  Ogilvie,  and  Dr.  William 
Bruce,  three  of  the  executors,  was  produced  and  handed  in,  and 
was  as  follows :  — 

"  In  the  name  of  God,  Amen! 

"  I,  the  Honourable  Richard  Maitland,  Deputy  Adjutant  General  in 
and  for  North  America,  being  at  present  of  sound  and  disposing  mind, 
memory,  and  understanding,  and  calling  to  mind  the  uncertainty  of 
vol.  xi.  —  24 


870 


EVIDENCE. 


Ho.  22.  — The  Lauderdale  Peerage  Gate,  10  App.  Cat.  716-71*. 

life  and  certainty  of  Death,  do  therefore  make  and  ordain  this  my  last 
Will  and  Testameut  in  manner  and  form  following,  that  is  to  say:  I 
commit  my  Soul  to  God,  my  merciful  Creator,  and  my  body  to  the 
Earth  to  be  decently  buried  by  my  executors,  in  hopes  of  a  joyful 
[*  717]  resurrection  to  eternal  life  through  the  merits  &  satisfaction  *  of 
Christ  my  Redeemer,  and  for  my  worldly  estate  I  give  and  dis- 
pose thereof,  in  manner  following,  that  is  to  say:  All  my  estate  both 
real  and  personal,  whatsoever  and  wheresoever,  I  give,  devise,  and 
bequeath  unto  my  two  natural  sons,  Richard  and  Peter,  children  of 
Mary  MeAdam,  and  to  the  said  Mary  McAdam  and  the  child  with 
which  she  is  now  pregnant,  and  to  their  several  and  respective  heirs, 
executors,  administrators,  and  assigns  for  ever,  equally  to  be  divided 
amongst  them,  share  and  share  alike.  .  .  . 

"And  Lastly,  I  do  hereby  nominate,  constitute,  and  appoint  my 
beloved  brother  the  Honourable  Collonel  Alexander  Maitland,  and  my 
friends,  Mr.  William  MeAdam,  of  the  City  of  New  York,  merchant, 
the  Reverend  John  Ogilvie,  of  the  said  City,  Thomas  Montcrieffe,  Esq., 
Major  of  Brigade,  and  Dr.  William  Bruce,  of  the  Royal  Regiment  of 
Artillery,  and  the  survivors  and  survivor  of  them  to  be  Executors  and 
Executor  of  this  my  last  Will  and  Testament,  hereby  revoking  all 
former  or  other  Will  or  Wills  by  me  at  any  time  made,  and  confirming 
and  ratifying  this  as  my  last  Will  and  only  Testament.  In  witness, 
whereof,  &c,  "Rich*  Maitland  (l.s.) 

"  Signed,  sealed,  published,  &c,  in  the  presence  of  the  testator,  at 
his  request,  and  in  the  presence  of  each  other, 

"  John  M°Dowall. 
"And:  Anderson. 
"  Dsal  Fraser." 

Mr*  William  Wood  examined,  said  he  was  one  of  the 
[718*  ]  executors  *  of  the  late  John  Maitland,  who  was  a  son  of 
Sir  Alexander  Maitland  Gibson,1  and  consequently  the 
great-uncle  of  the  present  counter-claimant,  Sir  James  Gibson 
Maitland.  He  (the  witness)  was  for  some  years  Mr.  John 
Maitland's  partner.  He  produced  a  bound  manuscript  volume 
found  in  the  repositories  of  John  Maitland  by  his  widow,  the 
witness's  sister,  and  also  a  press  copy  letter-book.    He  stated  that 

1  General  the  Hon.  Alexander  Maitland,  His  eldest  son  Alexander  Gibson  Maitland 

fifth  son  of  Charles  6th  Earl,  was  created  predeceasing  him  in  1828,  he  was  suc- 

a  baronet  in  1818,  and  died  in  1820.   He  ceeded  by  his  grandson  Sir  Alexander 

was  succeeded  by  his  son  Sir  Alexander  Charles  Ramsay  Gibson  Maitland,  as 

Charles  Maitland  (Gibson),  who  married  third  baronet.   He  died  in  1876,  and  the 

the  daughter  and  heiress  of  Gibson  Wright,  counter-claimant  is  his  eldest  surviving 

of  Clifton  Hall,  and  died  February,  1848.  son. 
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the  following  entry  on  the  first  page  of  the  manuscript  volume 
was  in  the  handwriting  of  John  Maitland  :  — 

"Copy  correspondence,  &c,  connected  with  the  Honourable 
Colonel  Richard  Maitland,  who  died  in  America,  on  the  13th  of 
July,  1772  (see  page  50),  having  two  days  prior  to  his  death 
married  to  Mary  McAdam  by  whom  he  had  four  children,"  and 
"  Note,  October,  1849.  The  mass  of  original  letters  and  documents 
from  which  what  follows  has  now  been  selected,  was  on  the  death 
of  Sir  A.  C.  Maitland  Gibson,  of  Clifton  Hall,  in  1848,  handed  by 
me  to  the  present  Sir  A.  C.  G.  Maitland,  Bart    J.  M.  1849." 

Pages  90,  91,  and  92  were  also  in  the  handwriting  of  John 
Maitland.  That  from  page  1  to  the  top  of  page  58  was  in  the 
handwriting  of  a  clerk  of  Mr.  Maitland's  named  Charles  Robertson, 
and  witness.  From  page  61  to  page  89  was  in  the  handwriting 
of  another  clerk  named  Robert  Murray.  This  statement  was  cor- 
roborated by  Mr.  Charles  Robertson,  who  said  he  went  to  Mr. 
John  Maitland  in  May,  1848,  and  that  by  directions  of  Mr.  John 
Maitland  he  copied  some  of  the  letters  in  the  book.  At  the  time 
the  copies  were  made  they  were  made  not  in  a  book  but  on  loose 
sheets  of  paper.  He  copied  them  from  sheets  of  common  letter- 
paper  which  had  evidently  passed  through  the  post ;  and  the  copy- 
ing was  done  in  the  summer  of  1848.  He  also  identified  his  own 
handwriting  on  pages  58  and  59. 

*  At  a  subsequent  sitting  of  the  committee  the  witness  [*  719] 
stated  he  read  the  original  letters  out  to  Robert  Murray, 
when  he  copied  them,  at  the  same  period  that  he  made  the  other  copies. 

Sir  F.  Herschell,  S.  G.,  maintained  that  the  note  now  proved  to 

be  in  the  handwriting  of  Mr.  John  Maitland  was  prima  facie 

evidence  that  the  originals  of  the  letters  then  transcribed  were 

handed  by  Mr.  John  Maitland  to  Sir  A.  C.  G.  Maitland.    And  a 

press  copy  letter  also  proved  to  be  in  John  Maitland's  handwriting 

to  Sir  Alexander  Gibson  Maitland  of  date  the  13th  of  December, 

1848,  was  what  that  note  of  October,  1849,  referred  to.  And 

whether  that  letter  was  sent  or  not,  it  being  proved  to  be  in  his 

handwriting,  and  John  Maitland  being  a  member  of  the  branch 

of  that  family  to  which  the  counter-claimant  belongs,  it  was 

clearly  evidence. 

Letter  read  as  follows :  — 
• 

"  My  dear  Sandy,  — As  you  are  the  party  who  might  possibly  be 
interested  in  them,  I  send  you  in  a  leather  bag  a  quantity  of  letters 
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and  papers  connected  with  my  grand-uncle  the  Honourable  Richard 
Maitland,  who  seems  to  have  died  in  America  on  the  13th  of  July, 
1772.  Two  days  before  his  death  he  appears  to  have  married  Mary 
McAdam,  by  whom  he  had  had  three  sons,  then  all  alive,  and,  she  was 
also,  it  seems,  in  the  family  way  at  the  time  of  his  death,  and  this 
ended  sometime  after  in  the  appearance  of  a  daughter  [sic]." 

"I  need  not  pretend  here  to  go  into  a  history  of  these  sons,  for 
though  I  have  read  the  whole  large  quantity  of  letters,  there  is  not 
much  that  is  important  in  reference  to  their  after  education,  and  they 
were  in  after  life  sufficiently  identified  and  widely  known.  I  found 
these  papers  in  one  large  bundle,  not  in  any  kind  of  arrangement  by 
dates  or  otherways.  They  should  all  be  preserved,  but  by  far  the 
larger  portion  can  be  of  no  direct  value  in  any  circumstances;  by  far 
the  larger  portion  of  the  letters  are  from  Colonel  Richard  himself  to 
my  grandfather,  his  brother,  and  are  of  date  some  years  prior  to  his 
death,  and  relate  to  commonplace  subjects  of  interest  at  the  time. 
Seeing  the  whole  was  in  no  sort  of  order,  all  I  have  done  in  the  way  of 
arrangement  was  to  set  aside  such  as  bear  on  the  point  to  which  I  refer, 
and  some  other  letters  and  papers  that  are  merely  curious,  and  these  I 
have  put  into  the  brown  paper  cover  in  case  you  fancy  to  look  through 
them." 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C.) :  — 

This  letter  not  having  been  proved  to  have  been  sent,  was  not 
in  the  position  of  a  communication  made  by  Mr.  Maitland  to  any 
one,  and  could  hardly  be  taken  as  his  statement.  As  to  the 
copy  of  the  letters,  the  question  was  whether  Mr.  John 
[*  720]  Maitland's  *  docket  was  evidence  of  the  disposal  of  the 
principals.  The  docket  is  the  only  suggested  evidence  of 
those  principals  having  been  passed  to  Sir  Alexander  C.  G. 
Maitland.  According  to  Scottish  practice,  when  a  copy  is  ten- 
dered it  would  be  immediately  objected  to  as  not  being  evidence  at 
all.  It  may  be  made  evidence  by  showing  that  a  principal  existed, 
of  which  that  was  a  copy,  and  that  that  principal  is  not  extant. 
The  legal  question  is  whether  such  a  memorandum  in  a  book, 
communicated  to  no  one,  is  evidence  of  the  fact  therein  stated. 

[Lord  Blackburn  :  This  is  communicated.  No  one  can  doubt 
that  John  Maitland  wrote  that  as  a  memorandum  to  be  seen  by 
any  one  who  looked  at  the  book ;  I  do  not  say  that  it  proves 
that  he  sent  the  documents,  but  secondary  evidence  will  be  equally 
receivable  if  in  any  way  the  document  is  lost.] 

Sir  F.  Herschell,  S.  G. :   By  Scotch  law  the  statement  that  he 
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had  handed  those  documents  to  Sir  Alexander  Charles  Gibson 
Maitland  is  evidence  that  he  did  so,  because  he  is  dead. 

Thomasina,  Dowager  Lady  Maitland,  examined,  stated  she  was 
the  widow  of  Sir  Alexander  Charles  Ramsay  Maitland,  and  execu- 
trix under  his  will,  and  that  she  had  searched  amongst  the  papers 
that  she  received  to  see  if  she  could  find  the  original  letters  of 
which  copies  were  contained  in  the  manuscript,  but  she  was 
unable  to  find  any  such  original  letters. 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C.)  :  — 

There  was  a  bag  of  papers,  that  was  the  peculiarity  of  it,  which 
the  agents  have,  and  it  is  sealed  up  and  kept  in  a  safe  containing 
the  Lauderdale  papers ;  and  there  is  not  one  of  these  letters  in 
that  bag. 

Lord  Blackburn  :  — 

I  think  in  the  present  state  of  things  we  must  take  it  that  there 
is  evidence  here  that  the  documents  were  sent  to  the  late  Sir 
Alexander  Charles  Gibson  Maitland,  but  only  evidence  that  they 
were  sent;  and  that,  that  being  so,  the  claimant  has  done  what  he 
can  to  get  the  documents.  If  the  other  side  can  bring  any  other 
evidence  to  show  that  the  documents  never  reached  Sir 
•Alexander  Charles  Gibson  Maitland,  and  that  all  the  [*721] 
documentsthat  did  reach  him  are  still  in  existence,  and  do 
not  include  these  particular  documents,  or  any  of  them,  that  would 
rebut  it ;  but  at  present  it  stands  that  there  is  evidence  that  these 
documents  have  been  sent  to  Sir  Alexander  Charles  Gibson 
Maitland,  and  that  this  book  contains  a  copy  of  them;  conse- 
quently, to  that  extent,  they  should  be  received,  and  I  should  so 
propose. 

Lord  Watson  :  — 

I  am  of  the  same  opinion.  There  is  no  allegation  that  these  origi- 
nals are  extant.  The  suggestion  made  is  that  there  is  not  sufficient 
primd  facie  evidence  offered  by  the  claimant  to  show  that  the 
originals  are  lost  or  inaccessible,  so  as  to  make  it  competent  to 
put  in  copies.  If  you  give  faith  to  the  statements  made  under 
the  hand  of  the  late  Mr.  John  Maitland,  he  sent  the  whole  of 
the  documents  in  his  possession.  But  he  made  a  separation. 
Those  that  he  considered  as  important  and  therefore  copied,  he 
put  into  a  separate  envelope.  It  is  not  disputed  that  some  docu- 
ments answering  the  description  given  in  the  memorandum  came 
into  the  possession  of  Sir  Alexander  Charles  Gibson  Maitland; 
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and  I  see  no  reason  to  suppose  that  the  rest  did  not  also  find 
their  way  to  him.  That  inference  may  be  rebutted,  but  I  think 
the  claimant,  who  is  tendering  evidence,  has  meantime  done  quite 
sufficient  to  entitle  him  to  have  these  copies  admitted  as  secondary 
evidence.  Of  course,  if  at  any  time  it  should  turn  out,  or  if  evi- 
dence is  led  on  the  other  side  to  show,  that  the  principals  exist 
and  are  accessible,  he  could  put  them  in,  and  in  that  case,  they 
would  at  once  supersede  the  copies.1 
Lord  Bramwell  :  — 

My  Lords,  I  am  of  the  same  opinion.  It  has  continually  hap- 
pened in  the  Courts  of  Law  in  England  that  evidence  has 
[*  722]  been  *  given  that  a  document  is  in  the  possession  of  the 
defendant,  and  there  is  evidence  to  show  that  a  notice  to 
produce  is  given.  If  the  matter  stood  there,  the  document  would 
be  admissible  in  evidence ;  but  it  is  open  to  the  defendant,  not- 
withstanding the  evidence  which  has  been  given,  to  show  that  in 
point  of  fact  it  did  not  reach  him.  I  do  not  mean  to  say  that 
that  in  fact  could  be  done  in  this  case,  but  the  principle  would  be 
applicable;  and,  in  the  absence  of  any  such  evidence,  it  seems 
to  me  that  there  is  sufficient  to  justify  the  admission  of  these 
documents.  The  documents  were  admitted  de  bene  esse. 

Shiress  Will,  Q.  C,  proceeded  to  read  from  the  manuscript 
volume  a  copy  of  a  letter  dated  the  4th  of  August,  1772,  to  the 
testator's  brother  from  the  three  accepting  executors  narrating  the 
death  of  Richard  and  his  marriage. 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C.)  objected  on 
the  ground  that  no  evidence  had  been  tendered  whatever  to  show 
that  the  letter  from  which  the  copy  was  made  was  written  by  the 
persons  whose  names  were  upon  it. 

[Earl  of  Selborne,  L.  C. :  A  witness  said  that  he  copied 
these  letters  from  original  letters  which,  on  the  face  of  them, 
appeared  to  have  passed  through  the  post-office,  and  taking  with 
that  evidence  the  fact  that,  as  regards  this  particular  letter,  it 

1  It  wan  Agreed  between  counsel  that  sitions  having  been  read  at  a  subsequent 

the  deposition  of  the  widow  and  execu-  sitting  of  the  Committee,  they  were  held 

trix  of  John  Maitland  taken  in  the  Scotch  not  to  be  explicit  enough  as  to  the  point 

action  should  be  taken  as  given  under  of  her  having  made  a  search,  and  a  further 

a  commission  of  this  House  for  the  pur-  search  was  ordered,  and  made  by  Mr. 

pose  of  proving  that  she  made  a  search  Wood,  but  the  original  letters  in  question 

for  these  original  letters.  But  these  depo-  were  not  found. 
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comes  out  of  the  repositories  of  a  member  of  the  family  descended 
from  the  Hon.  Alexander  Maitland,  to  whom  the  letter  purports 
to  have  been  addressed,  I  should  think  that  is  evidence.  If  the 
original  letter  were  here,  it  would  prove  itself  at  this  distance  of 
time  as  having  been  written  by  the  person  by  whom  it  purports 
primd  facie  to  have  been  written.  Of  course  you  might  throw 
some  doubt  upon  it  which  would  require  something  additional 
But  a  document,  dated  the  4th  of  August,  1772,  produced  in  evi- 
dence in  the  year  1885,  received  by  a  member  of  the  family,  pre- 
served by  a  member  of  the  family,  is,  at  least  primb  facie,  an 
authentic  document.] 

The  copy  of  the  letter  if  it  is  admitted  and  treated  as  equivalent 
to  the  principal,  will  then  be  held,  according  to  the  ruling 
-with  *  regard  to  the  certificate,  to  be  hearsay  of  the  per-  [*  723] 
sons  who  wrote  the  letter. 

[Earl  of  Selborne,  L.C. :  Evidence  of  the  truth  of  the 
statements  in  the  letter  only  so  far  as  to  matters  within  their 
personal  knowledge,  and  appearing  to  be  so  by  the  letter  itself. 
Lord  Blackburn:  Thirty  years  is  the  period  in  England,  but 
this  is  113  years  ago.  The  letter  purports  to  have  been  written 
113  years  ago,  and  that  letter  is  produced  from  the  custody  (I 
am  assuming  that  it  amounts  to  that)  of  the  descendant  of  the 
person  to  whom  it  was  addressed ;  does  not  that  afford  primb  facie 
evidence  that  it  was  a  genuine  letter?  Lord  Watson:  It  is 
not  disputed  that  those  persons  existed  in  America,  and  were 
the  executors  of  Colonel  Richard  Maitland.  The  will  proves  that. 
Nor  is  it  disputed  that  the  persons  to  whom  it  was  addressed  and 
sent  through  the  post,  and  those  from  whose  repositories  the  copy 
now  comes,  were  all  members  of  the  family  of  the  deceased.] 

This  copy  raises  the  question  throughout  the  remainder  of  the 
evidence  in  this  case,  whether  a  letter  being  lost  and  a  book  con- 
taining a  copy  being  produced,  that  book  is  admissible  as  evidence. 
The  objection  is  that  if  the  principal  letter  had  been  here  it  would 
not  have  been  sufficient  to  tender  the  letter  simply. 

[Earl  of  Selborne,  L.  C. :  But  the  principal  letter  is  not 
here,  and  we  must  deal  with  the  case  as  in  a  case  of  secondary 
evidence.  Do  you  mean  to  say  that  there  is  not  enough  from 
which  we  can  presume,  if  there  is  evidence  elsewhere,  that  John 
Ogilvie,  William  Bruce,  and  William  McAdam  were  the  executors 
of  that  gentleman  ?   If  we  have  evidence  of  that,  is  there  not 
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enough  from  which  we  may  presume  that  this  letter  was  signed 
by  those  three  persons,  the  executors?  To  say  that  you  must 
prove  the  handwriting  of  a  document  which  is  lost  would  be  to 
require  an  impossibility.  It  may  be  that  in  consequence  of  that 
secondary  evidence  is  not  to  be  received,  but  if  the  secondary 
evidence  is  received,  it  must  be,  I  should  think,  presumed  that 
the  letter  was  what  it  purported  to  be,  viz.,  the  letter  of  these 
three  persons.] 

A  copy  may  in  certain  circumstances  be  admissible,  but  in 
other  circumstances  it  may  not   The  copyist  may  be 
[*  724]  produced,  *  and  he  may  be  asked  from  what  he  copied ; 

he  may  know  the  handwriting  of  the  person,  the  letter 
which  he  copied,  or  he  may  be  shown  the  handwriting  of  that 
person  in  another  document,  and  asked :  "  Is  that  like  the  hand- 
writing of  the  principal  from  which  you  made  the  copy  ? "  There 
are  various  modes  by  which  the  handwriting  of  the  original  may 
be  set  up  so  as  to  validate  the  copy. 

[Lord  Watson:  All  this  argument  seems  to  proceed  upon 
the  assumption  that  if  the  principal  had  been  here  it  would  have 
been  necessary  for  the  party  tendering  it  to  prove  the  handwriting. 
For  that  proposition  I  know  of  no  authority  whatever. 

Lord  Blackburn:  Do  you  require  more  to  make  an  ancient 
document  admissible  than  to  show  that  it  purports  to  be  a  docu- 
ment, and  that  it  is  produced  from  the  custody  in  which  it  would 
naturally  be  kept  ?] 

There  is  a  rule  in  England  as  to  thirty  years,  but  there  is  no 
such  rule  in  Scotland,  though  it  is  conceded  it  is  a  question  of 
circumstances  how  far  a  letter  that  is  tendered  is  admissible  or 
not  —  and  its  antiquity  undoubtedly  has  to  be  taken  into  con- 
sideration. But,  according  to  one  general  rule,  an  original  letter 
does  not  prove  itself,  and,  in  the  next  place,  there  is  no  arbitrary 
rule  with  regard  to  any  period  of  time  which  dispenses  with  the 
necessity  of  proof.  No  doubt  antiquated  custom  and  all  such 
elements  go  to  make  up  the  circumstances  which  will  guide  the 
Court  in  admitting  or  rejecting.  Here  there  are  no  circumstances 
favouring  the  admissibility  of  this  document  with  the  single  ex- 
ception of  antiquity. 

[Earl  of  Selborne,  L  C. :  And  the  fact  that  the  executors 
from  whom  it  purports  to  come  were  in  point  of  fact  John  Ogilvie, 
William  Bruce,  and  William  McAdam.] 
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That  is  conceded,  but  that  does  not  prove  that  those  executors 
concurred  in  writing  a  letter  in  these  terms;  which  is  another 
question  to  be  considered. 

Sir  F.  Herschell,  S.  G. :  The  next  document  in  the  book  is 
headed  in  what  is  said  to  be  John  Maitland's  writing:  "Copy 
letter,  General  Sir  A.  Maitland  to  his  brother  Richard's  executors," 
and  that  acknowledges  the  letter  in  question. 

*Earl  of  Selborne,  L.  C:  The  letter  is  clearly  [*725] 
receivable,  subject  to  any  observations  upon  its  value. 

The  will  of  Richard  Maitland  was  also  copied  into  this  manu- 
script book  and  this  note  was  written  on  the  back  of  the  copy  of 
the  will :  — 

"Note  on  back  of  will"  :  —  "It  appears  a  very  extraordinary  omis- 
sion that  the  son  John  should  not  be  named  in  this  will,  while  the 
accompanying  letters  prove  by  the  authority  of  the  trustees  and  exec- 
utors thereto  added,  that  he,  with  the  other  two  eldest  sons,  were 
living  at  the  time  of  Col.  Richard  Maitland's  marriage  —  just  before 
he  died  —  and  it  is  a  matter  of  notoriety  amongst  the  family,  that  the 
late  Colonel  James  Maitland,  who  was  killed  in  India,  last  war,  was 
the  youngest  of  all,  they  being  Richard,  Peter,  John,  James.  This 
was  found  in  the  repositories  of  General  S.  A.  Maitland,  our  father, 
after  his  death :  —  A.  C.  Maitland  Gibson,  Fred  Maitland,  Totteridge, 
the  29th  day  of  March,  1820." 

Shiress  Will,  Q.  C,  read  from  the  manuscript  book  a  copy  of  a 
letter  from  Mr.  William  McAdam  to  Colonel  the  Hon.  Alexander 
Maitland,  dated  New  York,  the  4th  of  August,  1772,  narrating 
that  it  accompanied  a  letter  from  the  executors  named  in  the 
will,  and  suggesting  that  the  widow  should  obtain  a  pension; 
that  Richard  Maitland  had  her  very  young  and  that  she  behaved 
very  well.  It  also  corroborated  the  facts  as  to  the  children  being 
born  before  wedlock ;  and  that  he  was  a  witness  with  Dr.  Bruce, 
at  his  dying  friend's  request,  to  the  ceremony  of  marriage. 

Shiress  Will,  Q.  C,  proposed  to  read  from  the  same  volume  a 
draft  or  copy  letter  from  Colonel  the  Hon.  Alexander  Maitland, 
to  William  McAdam,  acknowledging  the  receipt  of  the  two 
letters  of  the  4th  of  August,  1772.  At  the  top  of  the  copy  there 
was  this  note  in  John  Maitland's  handwriting :  "  Note.  —  This 
seems  to  be  the  draft  of  the  general's  reply  in  the  handwriting  of 
his  wife."   "J.  M." 
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The  Solicitor-General  for  Scotland  (Asher,  Q.  C.)  objected  to 
this  being  received.  A  copy  of  a  draft  in  the  handwriting  of  this 
lady  in  John  Maitland's  repositories  could  not  be  accepted  as 
evidence. 

Eabl  of  Selborne,  L.  C. :  Valeat  quantum  it  must  be  taken 
to  be  a  draft  letter  written  by  the  lady  on  her  husband's  behalf 
with  a  view  to  sending  a  letter  which  may  or  niay  not  have  been 
sent. 

[*  726]  *  Sir  F.  Herschell,  S.  G.,  also  tendered  a  copy  of  a 
letter  from  the  manuscript  volume,  from  Colonel  Richard 
Maitland's  widow,  in  which  she  signed  herself  "  Mary  Maitland." 
Also  an  original  letter  purporting  to  be  from  the  Hon.  John  Mait- 
land  to  his  brother,  Lord  Lauderdale,  dated  New  Brunswick,  19th 
of  March,  1777,  in  which  he  says:  "In  one  of  the  towns  we  took 
in  this  province  I  found  our  brother  Dick's  widow." 

A  witness  also  produced  from  the  Public  Record  Office,  War 
Office  Records,  "  Widow's  Compassion  Papers,  1773,"  a  certificate 
dated  the  18th  of  June,  1773,  signed  "G.  Cary,"  and  "Cox  & 
Mair,"  agents,  and  at  the  foot  of  this  certificate  there  was  a 
deposition  by  "  Mary  Maitland  "  as  to  her  being  the  lawful  widow 
of  Colonel  Richard  Maitland,  sworn  before  Mr.  Whitehead  Hicks, 

The  Solicitor-Greneral  for  Scotland  (Asher,  Q.  C.)  objected,  as 
not  admissible  as  proving  the  facts  stated  therein. 

The  document  was  admitted  as  forming  part  of  the  res  gestae 
of  the  grant  of  a  pension. 

To  the  copy  of  a  letter  from  Ann  McAdam,  wife  of  William 
McAdam,  New  York,  dated  the  1st  of  May,  1787,  there  was 
attached  this  note :  "  This  was  found  in  the  repositories  of  Gen- 
eral Sir  A.  Maitland,  after  his  death,  by  us,  his  two  sons,  and 
clearly  shows  the  sons  of  Colonel  Richard  (John  and  James)  were 
the  youngest,  but  what  is  most  material,  James  is  hereby  proven 
(as  was  clearly  understood  before)  to  be  the  youngest  of  all. — 
A.  C.  Maitland  Gibson,  Fred.  Maitland.  Totteridge,  29th  March, 
1820." 

There  was  also  in  the  manuscript  book  a  memorandum  proved 
to  be  in  the  handwriting  of  John  Maitland :  — 

"  A  memorandum  in  the  handwriting  of  Sir  A.  C.  Maitland  Gibson, 
of  Cliftonliall,  Baronet.  Memorandum  respecting  the  late  Richard 
Maitland's  marriage  in  America,  received  from  Captain  Peter  Mait- 
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land,  of  Balgreggan.  —  4  By  a  resolve  of  assembly  (in  consequence  of 
a  petition  dated  the  24th  of  March,  1786)  of  the  State  of  New  York, 
dated  24th  March,  1786,  signed  New  York,  February  1st,  1787,  by 
John  McKessan,  clerk,  also  signed  by  Ann  McAdam,  Judith  Bruce, 
Margt.  Ogilvie.  It  appears  that  the  three  eldest  sons  of  the  late  Col. 
Richard  Maitland  were  born  before  wedlock.'  " 

*  [Lord  Watson  :  Munro  v.  Miinro,  10  Aug.,  1840, 1  Eob.  [*  727] 
App.  492,  584,  was  not  then  decided.] 

Sir  F.  Herschell,  S.  G.,  tendered  in  evidence  a  certified  copy  of 
an  Act  of  the  Legislature  of  the  State  of  New  York  passed  in 
April,  1787,  for  the  purpose  of  vesting  "the  estate  of  Richard 
Maitland,  deceased,  in  trustees  for  the  payment  of  his  debts." 
Presented  by  the  widows  of  the  three  accepting  executors  and 
bearing  this  statement,  "  after  making  the  same  will  the  said  Mary 
McAdam  had  issue  one  other  son  named  John,  and  that  soon 
thereafter  she  was  intermarried  with  the  said*  Richard  Maitland, 
and  had  issue  another  son,  named  James,  who  was  born  after  the 
decease  of  the  said  Richard  Maitland." 

The  Solicitor-General  for  Scotland  (Asher,  Q.  C.)  and  Davey, 
Q.  C,  submitted  this  Act  could  not  be  evidence  in  this  inquiry. 
The  utmost  it  came  to  was  that  certain  statements  were  made  by 
persons,  who  were  not  members  of  the  family,  to  the  Legislature 
of  New  York ;  and  the  Chancellor  having  certified  the  Act  might 
take  place,  a  private  Act  was  obtained.  The  claimant  wanted 
the  Act  for  the  purpose  of  explaining  the  memorandum  of  Sir 
A.  C.  Maitland  Gibson.  The  note  to  the  memorandum,  declar- 
ing that  their  eldest  sons  were  born  before  wedlock,  may  be  of 
value  or  not,  but  it  is  none  the  better  for  the  personal  statement. 

Lord  Blackburn:  It  is  not  intelligible  without  the  previous 
statement.  Sir  Alexander  Maitland  Gibson  thought,  rightly  or 
wrongly,  that  the  Act  of  the  Legislature  of  New  York  showed  to 
him  that  the  three  eldest  sons  of  his  uncle  Richard  were  born 
before  wedlock,  and  no  doubt  he  believed  at  that  time  that 
James,  who  was  born  in  wedlock,  would  come  before  them,  but 
that  the  three  sons  who  were  born  before  wedlock  would  not  come 
before  them.    It  is  important  as  only  bearing  on  that 

The  document  was  admitted. 

Sir  F.  Herschell,  S.  G.,  tendered  other  letters  to  show  that 
Colonel  Richard  Maitland  had  not  changed  his  domicil  of  origin, 
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and  also  letters  to  prove  that  the  children  had  been  recognised 

by  the  Lauderdale  family  as  Eichard's  offspring. 
[*728]  *  Evidence  was  also  produced  of  the  descent  of  the 
claimant  Major  F.  H.  Maitland  from  Colonel  Richard 
Maitland.  As  to  law  of  the  Colony  of  New  York  in  1772,  and 
whether  to  make  a  legal  marriage  it  was  necessary  to  have  either 
banns  or  a  licence,  American  jurists  gave  evidence.1  The  sub- 
stantial effect  of  the  evidence  of  those  called  for  the  claimant  was, 
that  the  law  prevailing  in  New  York  with  regard  to  the  requisites 
for  a  marriage  in  the  year  1772  was  the  common  law  of  England 
as  interpreted  by  the  American  Courts,2  i.e.t  that  there  should  be  a 
contract  of  marriage  per  verba  de  presenti;  and  that  the  35th 
Article  of  the  Constitution  of  the  State  of  New  York,  adopted  in 
1777,  after  the  Revolution,8  showed  that  the  common  law  of  Eng- 
land, as  then  understood,  governed  this  subject  That  there  had 
been  from  1661  doftn  to  the  Revolution  of  the  American  Colony, 
and  subsequent  to  that  period,  a  continuous  series  of  publications 
embracing  the  Acts  of  the  Legislature  of  the  Colony  and  State  of 
New  York.  But  in  none  of  these  were  the  laws  bound  up  in 
the  book  of  1665  and  called  "  the  Duke's  Laws,"  nor  the  law  of 
1684,  nor  in  fact  any  of  the  laws  prior  to  1691,  printed.  The 
Duke's  Laws  and  that  of  1684  were  printed  for  the  first  time  in 
1848,  among  other  historical  papers.  Prior  to  1664  the  province 
of  New  York,  then  called  New  Netherlands,  was  possessed  by  the 
Dutch,  whose  custom  it  was  to  have  either  banns  or  licence. 
[*  729]  *In  1664  the  English  conquered  the  country.    The  Dutch 

1  The  witnesses  were  the  American  York,    no    ceremonial   marriage  was 

minister,  the  Hon.  E.  J.  Phelps,  S.  P.  essential. 

Nash,  Esq.,  and  C.  Cary,  of  the  Amer-  8  The  35th  Article  of  Constitution  of 
ican  bar.  The  witnesses  for  the  counter-  the  State  of  New  York  was  as  follows  : 
claimant  were  R.  L.  Fowler,  a  member  "  And  this  Convention  doth  further  in  the 
of  the  American  bar,  and  Mr.  G.  F.  name  and  by  the  authority  of  the  good 
Edmunds,  chairman  of  the  Judicial  people  of  this  State,  ordain,  determine, 
Committee  of  the  Senate  of  the  United  and  declare,  that  such  parts  of  the  Corn- 
States,  mon  law,  and  the  Statute  law  of  England, 
a  1809.  Fenttm  v.  Re  id,  4  Johnston's  and  Great  Britain,  and  the  Acts  of  the 
Reports,  52.  There  the  legal  point  in  Legislature  of  the  Colony  of  New  York, 
controversy  took  place  between  the  years  as  together  did  form  the  law  of  the  said 
1800  and  1806.  No  solemnisation  of  Colony  on  the  19th  day  of  April,  in  the 
marriage  was  shown  to  have  taken  place,  year  of  our  Lord,  1775,  shall  be  and  con- 
but  the  marriage  was  sustained  upon  tinue  the  law  of  this  State,  subject  to 
proof  of  cohabitation  and  reputation,  such  alterations  and  provisions  as  the 
upon  the  assumption  that  by  the  com-  Legislature  of  this  State  shall  from  time 
mon  law  of  England,  as  adopted  in  New  to  time  make  concerning  the  same." 
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reoccupied  it  for  a  short  time  in  1673 ;  and  again  evacuated  it 
in  1674.1 

The  counter-evidence  was  to  the  effect  that  the  Duke's  Laws  and 
the  law  of  1684  were  in  force  in  1772,  and  required  either  banns 
or  licence  as  a  pre-requisition  to  a  valid  marriage.  That  of  the 
legal  system  prevailing  in  New  York  in  1772,  with  reference  to 
marriage,  the  Act  of  1684  was  the  fundamental  law,  so  far  as  it 
did  not  repeal  the  portion  of  the  Duke's  Laws  relative  to  marriage. 
That  the  "  Duke's  Laws  "  were  enacted  pursuant  to  a  patent  from 
King  Charles  II.  to  his  brother,  the  Duke  of  York,2  and  a  Com- 
mission from  the  Duke  to  Governor  Nicolls.  These  laws  were 
re-enacted  in  1674,  after  the  retrocession  of  the  province,  by  special 
order.  That  the  first  assembly  of  freeholders  met  in  1683 ;  and 
the  public  documents  showed  that  the  marriage  law  of  1684  was 
passed  at  the  second  session  of  the  first  Assembly  of  1683,  in  the 
year  1684.  There  was  no  subsequent  meeting  of  the  Assembly 
until  the  accession  of  William  and  Mary  in  1691.  There  was  no 
Act  of  the  Assembly  and  the  Council  and  Governor  repealing  the 
Act  of  1684;  but  there  was  on  the  journals  of  the  24th  of  April, 
1691,  of  the  Lower  House  of  Assembly,  a  resolution,  but  nothing 
indicating  that  that  resolution  ever  had  been  before  the  Council 
and  Governor.  The  records  showed  that  from  1665  until  the 
evacuation  of  the  British  forces  in  1785,  licences  were  continually 
issued.8 

They  produced  an  ordinance  of  the  Director  and  Council  of  New 
Netherlands,  1654,  regulating  the  publication  of  banns  before 
marriage  ;  also  ordinance  of  1658,  to  oblige  persons  to  marry  after 
their  publication  of  their  banns. 

The  Act  of  1664  seemed  to  have  been  published  on  the  1st 
of  March,  1664,  at  a  general  meeting  at  Hemsted,  upon  Long 
Island,  by  virtue  of  a  commission  from  H.  R.  H.  James,  Duke  of 
York  and  Albany,  given  to  Col.  Richard  Nicolls,  Deputy 
♦Governor,  bearing  date  the  2nd  of  April,  1664.  That  [*730] 
portion  of  the  Act  headed  "marriage"  was  as  follows: 
"Whereas  by  the  law  of  England  no  marriage  is  lawfully  con- 

1  They  referred  to  Jackson  v.  Gilchrist,  *  See  Lord  Watson's  judgment,  p.  396, 

15  Johnston's  Reports,  89;  Constantine  v.  post,  for  the  material  terms  of  the  grant 

Windle,  6  Hill's  Reports,  177  ;  Humbert  of  the  Colony  to  the  Duke  of  York, 

v.  Trinity  Church,  24  Wendell's  Rep.  at  »  They  cited  Hoppman**  Chancery  Prac- 

p.  625 ;  Hoppman's  Chan.  Prac.  f  1851) ;  the  tice,  p.  15. 
Revised  Statutes  of  New  York,  1830  ed. 
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summated  without  a  minister  whose  office  it  is  to  join  the  parties 
in  matrimony  after  the  banns  thrice  published  in  the  church, 
or  a  license  first  had  and  obtained  from  some  person  thereunto 
authorised,  all  which  formality  cannot  be  duly  practised  in  these 
parts.  Yet  to  the  end  that  a  decent  rule  therein  may  be  observed, 
it  is  ordained  that  from  henceforth  the  names  and  surnames  of 
each  party  who  sue  for  marriage  shall  be  publiquely  read  in  their 
parish  church  or  place  of  usual  meeting,  where  they  both  then 
inhabit,  three  severall  Lord's  days  successively.  And  where  no 
church  or  meeting  place  shall  happen  to  be,  a  publication  in  writing 
shall  be  fixed  fourteen  days  before  marriage  upon  three  doors  of 
each  parish,"  &c,  "  unless  they  produce  a  lycence  from  the  Gover- 
nor, in  both  which  cases,  and  not  otherwise,  it  shall  be  lawful  for 
any  minister  or  for  any  justice  of  the  peace  to  joyne  the  parties  in 
marriage,  provided  that  the  said  parties  do  purge  themselves  by 
oath  before  the  minister  or  justice,  that  they  are  not  under  the 
bonds  of  matrimony  to  any  other  person  living ;  and  if  it  shall  be 
after  proved  that  either  or  both  the  parties  are  purjured  .  .  for  the 
said  purjury  the  party  or  parties  offending  shall  be  boored  through 
the  tongue  with  a  rede  hot  iron,  and  moreover  proceeded  against  as 
in  case  of  adultery  is  provided."  Under  the  heading, u  In  what  cases 
it  shall  not  be  punishable  to  re-marry,"  were  these  clauses :  "  If 
any  man  shall  hereafter  presume  to  marry,  contrary  to  these  laws 
prescribed,  the  person  offending  shall  be  proceeded  against  as  for 
adultery  or  fornication  according  to  evidence.  The  children  so 
begotten  shall  be  reputed  bastards,  and  the  parents  suffer  such  pains 
and  penalties  by  fines  or  punishment  as  they  have  deserved."  "  If 
any  justice  of  peace  or  minister  shall  presume  to  marry  ...  or 
any  other  person,"  without  banns,  or  without  a  special  licence,  the 
justice  or  minister  shall  forfeit  £20  and  be  put  out  of  his  office. 
Following  this  Act  was  "some  alterations,  amendments,  and 
additions  made  in  the  laws,  and  confirmed  at  the  General  Assize 
held  in  New  York,  the  28th  and  29th  of  September  and  the  2nd, 

3rd,  and  4th  days  of  October,  1665,  and  contained  this: 
[*  731]  "In  cases  of  adultery,  all  proceedings  shall  be  *  according 

to  the  lawes  of  England,  which  is  by  divorce  (if  sued)  cor- 
porall  punishment  or  fine  and  imprisonment."  The  Act  of  1684 
commenced :  "  Whereas  the  law  of  England,"  &c,  as  in  Act  of  1664, 
and  then  "Be  it  enacted  by  this  General  Assembly  and  by  the 
authority  of  the  same."   And  continued  as  in  the  earlier  Act  as  to 
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banns,  and  then,  unless  there  is  a  a  license,  under  the  hand  and  seal 
of  the  governor,  in  all  which  cases  and  not  otherwise  it  shall  be 
lawful  for  any  minister  or  justice  of  the  peace  within  this  province, 
to  join  together  in  matrimony  the  parties  so  published  or  producing 
a  license  as  aforesaid :  Provided  always  they  bring  a  certificate  from 
under  the  minister's  hand  that  published  them,  or  under  the  con- 
stable's hand  on  whose  doors  their  names  were  affixed,  which 
certificate  shall  be  sent  to  the  office  of  the  registrar  of  the  county, 
and  there  entered  on  record  together  with  a  certificate  of  their 
marriage,"  which  is  there  to  remain  in  perpetuam  ret  memoriam. 
Then  the  parties  were  to  purge  themselves  by  oath  if  required, 
that  they  are  not  under  the  bonds  of  matrimony ;  and  instead  of 
the  clause  as  to  boring  through  the  tongue  with  a  red  hot  iron,  "  if 
it  shall  afterwards  happen  to  be  proved  that  either  or  both  of  the 
said  parties  are  perjured,"  "  the  said  party  or  parties  offending  shall 
suffer  as  in  cases  of  perjury  and  further  be  proceeded  against  as  in 
cases  of  poligamy."  There  was  no  provision  invalidating  marriages 
or  bastardising  the  children  of  such  marriages,  the  only  provision 
tending  at  all  to  that  effect  was  this :  "  Be  it  further  enacted  by  the 
authority  aforesaid,  that  if  any  man  shall  presume  to  marry  contrary 
to  the  law  prescribed,  the  person  offending  shall  be  proceeded 
against  as  for  fornication,  and  the  minister  or  justice  that  married 
them  shall  forfeit  twenty  pounds  and  be  suspended  from  his  benefice 
and  office."  The  Act  then  provided,  —  that  nothing  shall  be  in- 
tended to  prejudice  the  manner  of  marriage  among  the  Quakers : 
but  their  manner  and  form  of  marriage  shall  be  judged  lawful, 
provided  they  admit  of  none  to  marry  that  are  restrained  by  the 
law  of  God :  and  that  they  permit  none  to  be  married  within  their 
congregation  of  any  other  persuasion  than  themselves,  except  by 
licence  or  banns. 

Certified  copies  of  the  above  Acts  were  produced  by  the  counter- 
claimant 

*  The  resolution  of  the  Assembly  passed  in  1691  was  that  [*  732] 
all  the  laws  consented  to  by  the  General  Assembly  under 
James,  Duke  of  York,  and  the  liberties  and  privileges  therein  con- 
tained granted  to  the  people  and  declared  to  be  their  rights,  not 
being  observed,  and  not  ratified  or  approved  by  H.  R  H.  or  the  late 
King,  are  now  void  and  of  none  effect 

July  20, 1885,  Asher,  Q.  C,  for  the  counter-claimant,  also  pro- 
duced, inter  alia,  evidence  to  show  that  Colonel  Richard  Maitland 
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had  abandoned  his  Scotch  domicil  and  had  intended  to  settle  in 
America.  This  consisted  of  letters,  &c.  In  one  of  these  letters  he 
wrote  from  Charleston,  the  3rd  of  February,  1772:  "Yesterday 
was  buried  here  a  Mr.  Hughes,  who  was  Collector  of  the  Customs 
for  this  port.  It  is  an  office  worth  £700  a  year,  but  very  few 
people  choose  to  come  to  this  climate  on  any  consideration  and 
would  rather  have  half  the  money  elsewhere.  On  the  contrary,  I 
am  told  by  my  doctors  this  is  the  only  climate  I  can  live  in  and  that 
I  shall  never  be  able  to  serve  as  a  soldier;  that  I  would  therefore 
desire  of  the  prime  minister  is  that  he  would  appoint  me  collector  of 
the  Port  of  Charleston,  and  let  him  appoint  any  person  to  be  Ad- 
jutant-General . . .  that  he  pleases."  "  If  he  refuses  I  cannot  remain 
as  I  am."  In  a  letter  of  the  19th  of  February,  1772,  he  wrote 
from  Charleston  with  reference  to  a  petition  he  had  sent  in  for  leave 
to  sell  his  regimental  commission :  "  If  his  Lordship  will  allow  me 
to  sell  both  commissions  at  the  rate  Masterton  (an  officer  who 
was  allowed  to  sell  his  commission)  did,  I  shall  be  able  to  pay  my 
debts,  sit  down  in  a  corner  in  a  warm  country  and  praise  his  Lordship 
ever  afterwards/'  Substantially  the  like  expressions  occurred  in 
other  letters.  Also  evidence  that  he  had  received  grants  of  land  in 
America  of  5000  acres  under  Royal  Proclamation  of  the  7th  of 
October,  1763 ;  as  a  reduced  officer  on  the  23rd  of  June,  1767 ;  and 
a  grant  to  William  Sheriff,  the  said  Richard  Maitland  and  others 
(twenty-three  persons  in  all)  and  their  heirs,  of  1000  acres  each  in 
the  county  of  Albany,  to  form  a  township  to  be  named  Halesborough, 
dated  the  12th  of  June,  1771 ;  and  also  a  grant  to  William  Smith, 
Richard  Maitland  and  others  (twenty-five  persons  in  all),  of  30,000 

acres  on  the  west  side  of  the  Connecticut  River  in  the 
[*  733]  *  county  of  Gloucester,  to  make  a  township  of  Moortown, 

dated  the  3rd  of  May,  1770 ;  and  also  copy  of  an  indenture 
of  lease  between  Frederick  Phillips  and  the  Hon.  Richard  Maitland, 
and  others  (six  in  all),  of  mines  in  Phillipsburgh,  New  York,  dated 
the  1st  of  October,  1771. 

As  evidence  that  the  law  of  1664-5  was  sanctioned,  they  pro- 
duced a  mass  of  evidence,  including  excerpts  from  ordinance  by  the 
Governor  and  Council  of  New  York,  for  regulating  and  establishing 
fees,  &c,  dated  the  19th  of  October,  1710,  respecting  the  fees  for 
licences  of  marriage  and  penal  bond.  They  also  produced  extracts 
of  proceedings  in  the  prosecution  of  a  man  named  Dan  Sutton  for 
bigamy  the  5th  of  October,  1672,  which  was  shortly  as  follows: 
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Dan  Sutton  was  charged  with  polygamy  and  confesses  to  marry- 
ing two  wives.  He  denies  his  swearing  before  he  had  his  licence, 
but  it  was  proved.  The  petition  of  his  wife  for  divorce  and  to  be 
free  from  the  marriage  was  granted,  and  the  last  marriage  being 
unlawful  also  declared  null.  For  the  perjury  the  prisoner  was 
ordered  to  be  bored  through  the  tongue  with  a  red  hot  iron,  and 
for  the  adultery  to  be  fined  £40  and  suffer  imprisonment  during 
pleasure  of  the  Governor.  Also  extract  from  the  proceedings  against 
Mary  Jones  in  1680  for  having  a  bastard  child,  she  pretending  to 
be  married  before  delivered ;  but  without  either  licence  or  publica- 
tion.   She  was  fined  £5  or  to  receive  twenty  stripes  on  the  back. 

Sir  F.  Herschell,  Q.  G,  summed  up  the  case  of  Major  F.  H.  Mait- 
land,  and  submitted  that  Major  Maitland  had  made  out  his  claim. 

Asher,  Q.  C,  and  Davey,  Q.  C,  summed  up  the  case  of  Sir  A*  R 
Gibson  Maitland,  and  submitted  that  the  claimant  had  failed  to 
make  out  his  case. 

*  The  Lord  Advocate  (Macdonald,  Q.  C.)  replied  on  the  [*  738] 
part  of  the  Crown. 

July  22, 1885.  Earl  of  Selborne:  — 

My  Lords,  I  believe  your  Lordships  have  heard  as  much  of  this 
case  as  you  think  necessary  to  enable  you  to  determine  it. 

The  case  depends  upon  the  single  question,  whether  the 
petitioner's  *great-grandfather,  Lieutenant-Colonel  Eichard  [*  739] 
Maitland,  brother  of  the  seventh  Earl  of  Lauderdale,  was 
lawfully  married  at  New  York,  on  the  11th  of  July,  1772,  to  Mary 
McAdam,  the  mother  of  his  children.  That  being  proved,  every- 
thing else  is  clear.  He  was  by  birth  a  domiciled  Scotchman,  and 
if  he  retained  his  domicil  of  origin  down  to  the  time  of  his  mar- 
riage, the  children,  though  previously  born,  and  though  the 
marriage  was  solemnised  abroad,  thereby  became  legitimate.  The 
onus  of  proving  a  change  of  domicil,  animb  et  facto,  lies  upon 
those  who  assert  it  As  to  the  factum,  there  is  nothing  but  military 
service  under  the  Crown  of  Great  Britain  for  some  years  in  British 
North  America,  and  residence  in  New  York  in  connection  with  the 
duties  of  that  service,  for  some  time  before  and  at  the  time  of  the 
marriage,  and  until  his  death,  which  happened  two  days  after- 
wards. [He  recapitulated  the  facts  proved  in  relation  to  the 
questions  of  domicil.] 

I  leave  my  noble  and  learned  friend,  Lord  Watson,  [740] 
to  deal  with  the  suggestion  that  a  marriage,  solemnised 
vol.  xi.  —  25 
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within  two  days  of  a  man's  death,  when  he  was  suffering  from  a 
mortal  disease  of  which  he  died,  does  not,  by  the  law  of 
[*741]  Scotland,  so  legitimise  *  children  previously  born  as  to 
enable  them  or  their  descendants  to  succeed  to  heritage  by 
descent,  in  preference  to  remoter  heirs.  It  is  enough  for  me  to  say 
that  this  suggestion  was  admitted  to  be  without  support  from 
authority.  Such  authority  as  there  is  upon  the  point  appears  to 
me  to  be  against  it ;  and  no  principle  has  been  explained  on  which 
your  Lordships  can  reasonably  be  asked  now,  for  the  first  time,  to 
lay  down  this  as  the  law  of  Scotland. 

The  sole  question  then  is,  whether  there  is  sufficient  proof  of  a 
lawful  marriage  of  Bichard  Maitland  to  Mary  McAdam  on  the 
11th  of  July,  1772.  That  there  was  a  marriage  in  fact,  by  a 
clergyman,  and  according  to  the  rites  of  the  Church  of  England,  is 
proved  beyond  doubt  by  the  statement  in  writing,  made  within 
six  months  afterwards,  by  Dr.  Ogilvie,  the  clergyman  who  actually 
solemnised  it.  That  statement  is  good  evidence  by  the  law  of 
Scotland,  and  (as  such)  was  properly  received  by  your  Lordships. 
Being  evidence,  it  must  have  weight,  unless  there  is  proof  or 
reasonable  ground  for  presumption  to  the  contrary.  Seasonable 
ground  for  presumption  to  the  contrary  there  is  none;  for  the 
statement  must  have  been  either  true  or  fraudulent;  the  truth 
was  necessarily  within  Dr.  Ogilvie's  own  knowledge;  he  was  a 
respectable  man,  officiating  minister  of  one  of  the  principal  Epis- 
copal churches  in  New  York,  no  motive  for  fraud  on  his  part  can 
be  suggested ;  and  fraud  is  not  to  be  presumed.  And,  so  far  from 
there  being  contrary  evidence,  the  statement  is  corroborated  in 
every  way  which  could  be  expected  at  this  distance  of  time. 
Colonel  Eichard  Maitland's  three  executors  (of  whom  Dr.  Ogilvie 
was  one)  wrote  to  his  brother  Alexander  within  a  month  of  his 
death  (4th  of  August,  1772)  announcing  that  event,  and  sending 
a  copy  of  his  will ;  and  saying,  "  Two  days  before  his  death  he 
married  Mary  McAdam  who  is  mentioned  in  his  will,  by  whom  he 
has  three  sons  alive,  and  she  is  now  big  with  child.  The  reason 
he  gave  for  this  marriage  was  his  disappointment  in  not  selling 
his  company  to  provide  for  the  woman  and  children ;  and  added 
that  he  thought  himself  bound  in  justice  to  the  children  and 
gratitude  to  her  for  her  faithful  and  affectionate  attention  to  and 
care  of  him  in  his  tedious  sickness."  That  letter  was  accompanied 
by  one  from  Mr.  William  McAdam  (no  relation  of  the  lady), 
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*  who  was  himself  another  of  the  executors,  and  whom  [*  742] 
Kichard  Maitland  had  been  accustomed  to  consult  about 
his  private  affairs;  in  which  the  writer  says,  "I  was  witness, 
with  Dr.  William  Bruce  "  (the  third  executor),  "  to  the  ceremony, 
at  my  dying  friend's  request"  Mary  McAdam  was  recognised  as 
Eichard  Maitland's  widow,  both  by  the  War  Office  authorities, 
who  granted  her  a  pension  in  that  character,  and  by  his  family. 
His  brother  John  visited  her  in  America  in  1777,  and  made  a 
report  of  his  visit  (calling  her  "our  brother  Dick's  widow")  to 
Lord  Lauderdale,  on  the  19th  of  March,  1777.  The  marriage  was 
also  recognised  on  various  occasions,  by  other  disinterested  mem- 
bers of  the  family ;  and  the  children  were  received  and  brought 
up  and  advanced  in  the  world  upon  the  footing  of  legitimacy  by 
their  uncles,  Lord  Lauderdale  included. 

It  was,  however,  argued  that  by  a  local  law  of  the  province  of 
New  York,  passed  in  1684  (or  by  one  earlier  still,  of  1665,  which 
however  seems  to  me  to  have  been  virtually  repealed,  so  far  as 
relates  to  marriage,  by  that  of  1684),  the  publication  of  banns  or 
a  licence  was  made  an  indispensable  preliminary  to  a  lawful  mar- 
riage ;  and  that  this  continued  to  be  the  law  of  that  province  till 
after  1772.  Both  propositions  are  disputed,  and  fairly  disputable ; 
but  supposing  them  to  be  made  out,  what  follows  ?  There  is  a 
total  absence  of  proof,  direct  or  indirect,  that  in  this  case  there 
was  no  publication  of  banns  and  no  licence.  No  doubt  there  is 
not  affirmative  proof,  by  register  or  otherwise,  of  these  things ;  but 
the  registers  of  the  marriages  solemnised  by  the  clergy  of  Trinity 
Church  were  not  at  that  time  regularly  kept ;  and  when  they  were 
kept,  it  was  not  the  practice  to  make  any  entries  in  them  as  to 
banns  or  licences.  If  these  preliminaries  were  necessary,  the  rule 
omnia  prcemmuntur  rite  acta  makes  it  your  Lordships'  duty  to 
presume,  under  the  circumstances  of  this  case,  that  whatever  was 
necessary  was  actually  done.  I  cannot  myself  conceive  any  cir- 
cumstances more  properly  requiring  the  application  of  that  rule. 
No  doubt  this  marriage  was  not  (as  in  some  of  the  cases  men- 
tioned at  the  bar)  followed  by  cohabitation  of  the  spouses,  with 
habit  and  repute  of  married  persons.  That  could  not  be,  because 
the  husband  died  within  two  days.  But  the  whole  object  of 
Richard  Maitland  and  Mary  McAdam  was  to  be  lawfully 
♦married;  his,  to  do  justice  before  his  death  to  his  chil-  [*743] 
dren,  and  to  their  mother  then  expecting  another  child ; 
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hers,  to  obtain  that  status  which  nothing  but  lawful  wedlock  could 
confer.  It  cannot  be  supposed  that  they  would  knowingly  neglect 
any  legal  requisite  of  marriage.  Whatever  occasion  there  may 
have  been  for  promptitude  in  fulfilling  their  purpose,  it  was  not 
done  in  a  clandestine  manner ;  the  officiating  minister  was  one  of 
the  husband's  executors,  and  his  other  executors  (one  of  them 
apparently  his  man  of  business)  were  witnesses  to  the  ceremony. 
The  letter  of  the  4th  of  August,  1772,  shows  that  he  had  explained 
his  intention  to  them  beforehand.  Dr.  Ogilvie,  beyond  all  ques- 
tion, must  have  known  what  was  necessary  for  the  validity  of  the 
marriage ;  it  was  his  duty  to  solemnise  it  in  a  legal,  and  not  in  an 
illegal  manner;  and  if  the  law  of  1684  was  in  force,  he  would 
have  been  liable  to  heavy  penalties  if  he  had  done  otherwise.  It 
cannot  rationally  be  suggested  that  the  legal  conditions  of  mar- 
riage, whatever  they  were,  were  not  generally  understood  by  edu- 
cated Englishmen  resident  at  New  York  in  1772,  and  especially 
by  the  clergy  of  the  Protestant  Episcopal  Church  there.  Dr. 
Ogilvie  himself  was  married  by  licence.  All  probability  is  against 
the  supposition  that  these  things  could  have  been  omitted  if  they 
were  necessary ;  and  there  is  nothing  from  which  your  Lordships 
ought  to  infer,  either  (as  far  as  I  can  see),  that  there  was  not 
sufficient  time  for  publication  of  banns  after  Richard  Maitland's 
resolution  was  arrived  at,  or  that  there  would,  at  any  time  before 
the  day  of  the  marriage,  have  been  any  difficulty  in  procuring  a 
licence.  The  question  is  raised  after  the  lapse  of  more  than  a 
century,  and  after  the  death  of  every  one  who  knew  the  real  facts. 
Mary  McAdam  and  her  sons  enjoyed  the  status  of  widow  and  of 
legitimate  children  respectively,  from  the  13th  of  July,  1772 
(when  Richard  Maitland  died)  for  the  rest  of  their  lives.  The 
onus  of  proving  that  this  marriage,  solemnised  de  facto  by  a 
minister  and  with  the  rites  of  the  Church  of  England,  was  void 
for  want  of  banns  or  licence,  and  that  (as  a  matter  of  fact)  there 
was  no  publication  of  banns  and  no  licence,  rests,  in  my  opinion, 
upon  those  who  say  so.  I  cannot  myself  see  that  there  is  a  scin- 
tilla of  evidence  to  justify  that  conclusion. 

I  therefore  move  your  Lordships  to  resolve  that  the 
[*  744]  petitioner,  *  Major  Frederick  Henry  Maitland,  has  made 
out  his  claim  to  the  Earldom  of  Lauderdale,  and  to  the 
other  titles,  honours,  and  dignities,  in  the  peerage  of  Scotland, 
which  are  mentioned  in  his  petition. 
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Lord  Blackburn:  — 

My  Lords,  I  entirely  concur  in  the  conclusion  arrived  at  by  the 
noble  and  learned  Earl  and  in  almost  everything  that  has  been 
said  by  him,  so  much  so  that  I  shall  add  nothing  except  a  few 
words  upon  the  question  of  whether  or  not  the  marriage,  which  I 
think  is  proved  here  distinctly  to  have  taken  place,  was  according 
to  the  law  of  the  Province  of  New  York  as  it  existed  in  1772. 

It  is  to  be  remembered  that  the  question  is  not  what  was  the 
marriage  law  of  the  State  of  New  York  subsequently  to  1772, 
although,  inasmuch  as  after  the  Declaration  of  Independence  the 
United  States  adopted  all  the  previous  legislation,  it  would  be  very 
material  if  it  could  be  shown  that  whilst  the  law  of  the  State  of 
New  York  was  the  same  as  that  of  the  Province  of  New  York  had 
been,  any  American  Courts  of  the  State  of  New  York  had  held 
that  a  licence  or  banns  were  essential  to  the  validity  of  a  marriage 
in  that  State.  That  would  have  shown  that  in  their  opinion  (and 
they  certainly  had  very  good  means  of  knowing  the  fact)  that  had 
been  the  law  of  the  Province  of  New  York.  But  so  far  from  that 
being  the  case,  we  find  that  from  1692,  when  the  first  charter  from 
William  and  Mary  went  out  to  New  York,  down  to  the  time  when 
the  whole  law  of  the  State  of  New  York,  as  one  of  the  United 
States,  was  changed,  in,  I  think,  the  year  1828,  and  when  a  quite 
different  law  was  substituted, — during  the  whole  of  that  period 
there  is  no  indication  of  any  decision  by  an  American  Court,  and 
so  far  as  I  can  perceive  no  indication  of  an  opinion  expressed  by 
an  American  lawyer,  that  a  marriage  in  New  York  would  not  be 
valid  unless  there  was  either  a  licence  or  banns. 

Now,  my  Lords,  I  first  start  with  this  proposition  of  law ;  it  was 
questioned  by  Mr.  Asher,  I  think,  in  the  course  of  his  argument, 
but  I  believe  the  authorities  upon  the  matter  are  uniform :  when 
the  Province  of  New  York  was  founded  by  the  English  settlers 
who  went  out  there,  those  English  settlers  carried  with  them 
all  the  immunities  and  privileges  and  laws  of  England. 
*  The  Englishmen  in  a  province  which  had  been  so  settled,  [*  745] 
were  as  free  Englishmen,  with  as  much  privilege  as  those 
who  remained  in  England.  It  is  true  that  it  is  only  the  law  of 
England  as  it  was  at  that  time  that  such  settlers  carry  with  them ; 
subsequent  legislation  in  England  altering  the  law  does  not  affect 
their  rights  unless  it  is  expressly  made  to  extend  to  the  province 
or  the  colony.    It  is  equally  true  that  in  all  the  books  or  dicta  in 
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which  (hat  rule  is  laid  down  there  is  always  a  qualification  put 
upon  it  somewhat  of  this  sort :  the  settlers  who  go  out  carry  out 
the  law  so  far  as  it  is  applicable  to  their  new  situation.  That  is  a 
vague  and  general  kind  of  phrase,  but  I  think  it  has  sound  sense 
in  it. 

That  being  so,  from  the  time  when  the  Colony  of  New  York  was 
first  settled  it  had  primd  facie  the  marriage  law  of  England  such 
as  it  was  in  the  latter  part  of  the  seventeenth  century,  such  as 
it  was  from  the  time  of  the  accession  of  Charles  II.,  we  will  say 
until  the  English  Revolution  in  1688  ;  it  is  quite  sufficient  for  my 
purpose  to  take  those  dates.  There  is  no  doubt  whatever,  1  believe, 
on  the  part  of  any  English  lawyer,  that  a  marriage  in  England  at 
that  time  solemnised  according  to  the  form  of  the  Church  of  Eng- 
land, and  by  a  clergyman  of  the  Church  of  England,  such  as  Dr. 
John  Ogilvie  was,  was  valid  to  constitute  matrimony:  although 
if  it  was  a  clandestine  or  irregular  marriage  without  banns  or  a 
licence,  the  clergyman  who  performed  it  might  be  liable  to  censure 
from  his  ecclesiastical  superior,  and  to  punishment  by  his  bishop, 
and  probably  to  punishment  in  the  Eoclesiastical  Courts,  yet  the 
marriage  was  good. 

Taking  that,  my  Lords,  as  the  first  step,  the  real  question  seems 
to  be :  Is  there  shown  to  be  here  any  ground  for  holding  that  the 
law  of  England,  such  as  it  was  in  England,  had  been  modified  in 
New  York  previously  to  1772?  From  the  time  of  the  Revolution 
and  the  accession  of  William  and  Mary  downwards,  there  is  not  a 
pretence  for  saying  that  it  had  been  so  modified.  But  it  is  said 
that  it  might  have  been  changed  or  modified  before,  during  the 
time  when  James,  Duke  of  York,  had  had  this  province  as  a  pat- 
entee by  virtue  of  the  authority  from  the  Crown  given  to  him  by 
his  brother  Charles  II.  Now  I  think  that  to  some  extent 
[*  746]  such  changes  or  modifications  of  the  *  law  might  have  been 
made  under  a  patent  of  that  sort.  I  think  it  is  pretty  obvi- 
ous, when  you  consider  it,  that  when  colonists  first  set  out  from  this 
country  to  a  new  place  they  cannot  be  expected  to  take  out  with 
them  all  the  machinery  of  the  law ;  they  cannot  take  out  with 
them  Judges,  and  justices  of  the  peace,  and  quarter  sessions,  and 
everything  of  that  kind  that  is  established  in  England  ;  and  conse- 
quently there  is  a  time  when  they  must  do  justice  in  a  manner 
which  may  be  described  as  rough  and  ready.  I,  therefore,  by  no 
means  say  that  Charles  II.  had  not  full  power  by  his  prerogative 
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to  say  that  during  the  time  whilst  the  necessity  (I  think  that  is 
the  phrase  used  in  the  patent)  of  the  colonists  required  it,  they 
should  make  ordinances  and  such  things  for  the  purpose  of  govern- 
ing the  people  at  that  time,  provided  always  (and  this  provision  is 
carefully  inserted)  that  those  ordinances  are  to  be  not  inconsist- 
ent with  or  repugnant  to  the  law  of  England.  I  think  a  tolerably 
good  instance  of  what  was  done  (I  do  not  say  that  it  would  have 
been  all  quite  right,  or  that  everything  could  have  been  justified  if 
it  had  been  questioned)  is  afforded  by  a  case  which  was  cited, 
which  occurred  in  the  year  1674,  when  the  Courts  were  not  regu- 
larly formed,  and  when  they  proceeded  in  a  very  rough  mode  at 
once  to  divorce  a  man  from  his  wife,  to  punish  him  for  adultery, 
or  rather  for  bigamy  with  a  second  wife,  whom  he  had  married, 
and  to  punish  him  for  having  committed  perjury.  At  that  time 
all  that  was  quite  right,  except  the  divorce,  as  to  which  it  may  be 
doubted  whether  they  had  power  to  make  one.  In  substance  it 
was  all  right  enough,  but  in  form  it  was  as  rough  as  could  be.  I 
do  not  say  that  if  there  had  been  any  proceedings  taken  against 
them  for  taking  such  steps  they  might  not  have  been  upset :  but 
there  would  have  been  something  to  be  said  in  favour  of  those  who 
were  responsible  for  the  proceedings.  But  no  one  would  for  a  mo- 
ment suppose  that  such  a  proceeding  as  that  would  be  carried  on 
into  the  law  of  New  York  after  it  had  become  an  established 
province,  and  still  less  that  it  would  be  carried  on  into  the  law  of 
New  York  when  it  had  become  one  of  the  United  States. 

Now,  my  Lords,  I  think  that  if  under  that  authority  the  Gover- 
nor, acting  under  the  Duke  of  York,  afterwards  had  taken 
*upon  himself  to  say:  "Here  are  men  and  women  who  [*747] 
want  to  be  married  —  we  have  no  bishops ;  we  have  no 
clergy ; "  —  if  that  was  the  fact  ( I  think  probably  they  had,  but  it 
is  possible  to  suppose  that  he  should  have  thought  that  and  said 
it),  "  they  cannot  be  married  according  to  the  law  of  England.  I 
will  take  upon  myself  to  say  that  they  shall  be  married  in  some 
particular  way,  although  that  may  not  be  according  to  the  law  of 
England."  Supposing  he  had  done  that,  I  should  say  it  was  within 
the  spirit  of  the  law,  and  whether  it  would  be  good  or  not  would 
be  a  matter  for  after  consideration.  But  if  he  had  intentionally 
and  deliberately  said :  "  The  law  of  England  is  that  such  and  such 
a  marriage  shall  be  good,  but  I  choose  to  say  that  here  in  New 
York  it  shall  not  be  good  unless  something  else  is  added/1 1  am 
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clear  that  that  would  have  been  ultra  vires  of  his  authority,  and 
even  James  II.,  although  he  considered  his  prerogative  to  be  ex- 
tremely extensive  and  carried  it  very  far,  would  have  hardly  said 
that  such  a  thing  was  within  the  authority  which  he  could  exercise. 

Now,  my  Lords,  with  regard  to  what  are  called  the  Duke's  Laws, 
so  far  as  they  bear  upon  marriage,  it  seems  to  me  that  whatever 
they  were  intended  to  say  about  marriage  otherwise,  they  were  not 
intended  to  say  that  a  marriage  which  would  be  good  in  England 
shall  be  bad  if  celebrated  in  New  York.  I  do  not  think  that  was 
meant,  and  if  it  was,  I  am  quite  sure  that  it  would  not  have  been 
adopted.   However,  I  do  not  think  it  was  meant 

Then  comes  the  law  of  1684,  which  has  been  so  often  referred  to. 
I  doubt  exceedingly,  after  what  we  have  heard,  whether  it  can  be 
properly  said  that  that  law  of  1684  was  adopted  into  the  law  of  the 
Province  of  New  York  afterwards.  It  seems  to  have  been  point- 
edly repudiated  by  the  first  Assembly  which  sat,  and  it  seems  to 
have  been  never,  for  about  seventy  or  eighty  years  at  all  events,  and 
I  think  more,  printed  as  a  law  in  any  of  the  collections  of  the  stat- 
utes that  were  printed,  and  I  doubt  if  it  was  ever  adopted  as  a  law 
of  New  York  at  all.  People  who  have  been  making  historical  re- 
searches after  the  law  of  New  York  was  changed,  have  discovered 
those  documents,  which  have  been  produced  before  us,  which  I 
have  no  doubt  are  genuine  documents,  but  I  have  not  seen 
[*  748]  the  slightest  reason  to  think  that  this  law  had  *  ever  been 
incorporated  into,  or  adopted  in,  the  law  of  the  Province  of 
New  York,  whilst  it  was  a  province,  or  of  the  State  of  New  York 
before  they  changed  their  laws  in  1828. 

But  supposing  it  had  been,  I  think  upon  the  construction  of  it 
we  must  remember  what  has  been  so  pointedly  and  strongly  laid 
down  by  many  Judges  with  regard  to  the  law  of  marriage,  that  al- 
though it  may  be  enacted  that  a  marriage  which  could  otherwise 
have  been  a  good  marriage,  shall  not  in  future  be  a  good  marriage 
unless  there  be  this  or  that  attached  to  it,  the  burden  is  upon 
those  who  say  that  such  a  thing  has  been  enacted  to  show  dis- 
tinctly that  it  has  been  enacted.  A  case  before  Dr.  LUshington 
was  cited,  in  which  he  said  that  so  strongly  as  that  the  words  of 
the  enactment  should  be  positive  and  absolute  in  order  to  have 
that  effect  I  am  inclined  to  think  that  he  went  a  little  too  far  if 
he  said  as  much  as  that ;  but  that  the  burden  rests  strongly  upon 
those  who  deny  the  validity  of  a  marriage  to  show  that  the  enact- 


R.  C.  VOL.  XI.]    SECT.  III.  —  SPECIAL  EVIDENCE  ADMISSIBLE. 


393 


Ho.  23.  — The  Lauderdale  Peerage  Caae,  10  App.  Cas.  748,  740. 

ment  clogged  marriage  with  a  condition  precedent,  and  did  not 
merely  establish  a  penalty  upon  the  persons  who  did  what  was 
irregular  and  improper,  is  I  think  quite  clear. 

My  Lords,  viewing  it  in  that  light,  I  think  the  law  of  1684  did 
not  do  more  than  say  that  if  a  marriage  is  good  in  England  as  this 
marriage  by  Dr.  Ogilvie  would  unquestionably  have  been  if  it  had 
taken  place  in  England,  nevertheless,  if  it  is  performed  here,  the 
minister  who  performs  it  shall  be  subject  to  penalties,  unless  there 
is  a  licence  or  banns.  And  further,  I  think,  it  would  almost  follow 
as  a  self-evident  matter  that  a  clergyman  who  was  performing  a 
marriage  in  New  York  at  that  time,  when  the  voyage  from  London 
occupied  so  long  that  he  could  not  be  reasonably  expected  to  get 
a  licence  from  the  bishop,  who  was  his  ecclesiastical  superior, 
namely,  the  Bishop  of  London,  I  think  it  would  almost  follow  that 
getting  a  licence  from  the  Governor  of  the  colony  would  be  suffi- 
cient. Certainly  the  distance  would  have  led  the  Bishop  of  Lon- 
don to  think  that  he  ought  not  to  punish  Dr.  Ogilvie  for  an  eccle- 
siastical irregularity  in  performing  a  marriage  if  he  had  a  licence 
from  the  Governor. 

My  Lords,  looking  at  it  altogether,  it  appears  to  me  to  come  to 
this :  whether  Dr.  Ogilvie  would  have  been  punishable  or  not,  the 
marriage  was  good  if  it  was  in  fact  performed.  Taking 
that  *  view  of  it,  the  question  whether  there  was  a  licence  [*  749] 
or  not  does  not  arise.  But  I  completely  agree  with  what 
was  said  by  the  noble  and  learned  Earl  opposite  as  to  the  general 
principle,  that  where  there  is  a  marriage  proved  to  have  been  sol- 
emnised de  facto  110  years  ago,  by  people  who  intended  that  it 
should  be  a  good  marriage,  who  did  it  all  bond  fide  and  openly, 
every  presumption  ought  to  be  made  in  favour  of  anything  that 
was  requisite  having  been  done,  if  there  was  anything  requisite 
to  give  it  validity  and  sanction.  And  consequently,  if  I  thought 
that  a  licence  was  necessary,  which  I  do  not,  I  think  we  ought  to 
infer  that  there  was  a  licence. 

I  may  observe  that  although  I  say  that  I  do  not  think  a  licence 
was  necessary,  it  does  not  to  my  mind  by  any  means  follow  that 
there  was  not,  or  might  not  be,  good  ground  for  thinking  that  a 
licence  was  in  fact  taken  out  Dr.  Ogilvie,  although  he  might 
probably  think  that  he  would  not  be  much  blamed  for  performing 
the  marriage  in  this  way  without  a  licence,  would  know  that  he 
was  doing  something  at  least  irregular,  if  a  licence  was  required 
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and  one  had  not  been  obtained,  and  therefore  that  it  would  be 
much  safer  and  better  to  get  a  licence ;  and  accordingly  one  would 
probably  have  been  got.  If  the  marriage  had  been  questioned  a 
year  or  two  afterwards,  that  would  be  no  reason,  I  think,  for  as- 
suming, contrary  to  the  fact,  that  there  had  been  a  licence ;  but  it 
is  an  excellent  reason  at  the  end  of  100  years  for  not  upsetting 
the  marriage  without  any  evidence  at  all  except  merely  the  absence 
of  affirmative  evidence  for  presuming  that  there  was  not  a  licence. 
However,  my  Lords,  in  my  view  of  the  case  it  is  not  necessary  for 
us  to  decide  that,  because  I  feel  very  strongly  that  it  has  not  been 
made  out  that  a  licence  was  at  all  required. 

My  Lords,  as  to  the  rest  of  the  case,  I  thoroughly  agree  in  all 
that  the  noble  and  learned  Earl  opposite  has  said.  It  is  not,  I 
think,  pretended,  that  the  fact  of  its  having  been  on  death-bed  has 
the  effect  of  reducing  the  marriage  itself,  and  the  contention  that 
it  produced  a  result  affecting  the  heirship  seems  to  me  utterly  un- 
tenable. Upon  that  I  will  say  nothing  except  that  I  thoroughly 
agree  in  what  has  been  said,  and  in  what  I  have  no  doubt  will  be 

said  afterwards. 
[*750]     *Lord  Watson:  — 

My  Lords,  that  a  ceremony  of  marriage  between  the 
Hon.  Colonel  Richard  Maitland  and  Mary  McAdam,  was  performed 
in  the  city  of  New  York  in  America,  on  the  11th  of  July,  1772, 
according  to  the  ritual  of  the  Church  of  England,  appears  to  me  to 
be  established  beyond  reasonable  doubt  The  fact  of  celebration  is 
attested  by  the  officiating  clergyman,  John  Ogilvie,  who  had  been 
duly  admitted  to  Holy  Orders  in  England,  and  was,  at  the  time 
when  the  ceremony  took  place,  one  of  the  assistant  ministers  of 
Trinity  Church,  in  the  city  of  New  York.  The  facts,  which  John 
Ogilvie  thus  affirmed  by  his  subscription,  were  necessarily  within 
his  personal  knowledge ;  and  there  is  nothing  whatever  in  the  evi- 
dence tending  to  prove,  or  even  to  suggest,  that  the  reverend 
gentleman  had  any  motive  to  make,  or  did  make,  a  false  affirmation. 
On  the  contrary,  the  truth  of  the  statement  to  which  he  set  his 
signature  is  confirmed  by  all  the  evidence  bearing  upon  this  part 
of  the  case. 

Colonel  Maitland  died  on  the  13th  July,  1772,  two  days  after 
the  ceremony.  His  death  and  his  marriage  were  communicated, 
at  one  and  the  same  time,  to  his  relatives  in  Scotland,  by  the  Eev. 
John  Ogilvie,  William  Bruce,  and  William  McAdam,  three  of  the 
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executors  appointed  under  his  will;  and  William  McAdam,  who 
was  admittedly  an  intimate  acquaintance  of  the  deceased,  wrote  to 
his  brother,  the  Hon.  Colonel  Alexander  Maitland,  on  the  4th  of 
August,  1772,  that  he  had  been  *  witness,  with  Dr.  Bruce,  to  the 
ceremony  at  my  dying  friend's  request"  Without  going  into  de- 
tails, it  is  sufficient  to  say  that,  in  America,  the  ceremony  of  the 
11th  of  July  was  fully  recognised  as  having  constituted  a  marriage 
between  the  deceased  and  Mary  McAdam ;  and  that  the  relations 
of  the  deceased,  in  Scotland,  accepted  the  statement  conveyed  to 
them,  that  he  and  Mary  McAdam  were  married  persons.  The 
evidence  shows  that,  from  1772  until  the  recent  origin  of  the 
present  lis,  the  fact  of  their  marriage  was  never  questioned; 
although  it  does  appear  that  some  members  of  Colonel  Richard 
Maitland's  family  entertained  a  doubt  whether  his  marriage  had 
in  law  the  effect  of  legitimating  his  three  sons  born  before  wedlock, 
from  one  of  whom  the  claimant,  Major  Maitland,  is  de- 
scended. At  this  distance  of  time,  the  family  repute  of  *  mar-  [*  751] 
riage  is  an  important  item  of  proof  in  support  of  the  fact 
of  marriage ;  but  family  belief  or  opinion  as  to  the  legal  effect  of 
that  marriage  on  the  status  of  the  claimant,  which  is  purely  a 
question  of  law,  cannot  affect  the  decision  of  this  case. 

It  has,  however,  been  strenuously  argued  that,  assuming  the 
celebration  of  the  marriage  to  be  proved,  it  was  not  attended  with 
those  formalities  which,  according  to  the  law  which  prevailed  in 
the  Colony  of  New  York  in  the  year  1772,  were  necessary  to  its 
validity,  in  respect  that  it  was  not  preceded  by  publication  of 
banns  or  a  licence  from  the  governor.  It  does  not  admit  of  dis- 
pute, that  the  marriage,  though  celebrated  by  a  qualified  minister, 
must  yet  be  held  to  be  invalid,  if  it  can  be  shown  that,  according 
to  the  lex  loci,  banns  or  a  licence  were  essential  to  the  constitution 
of  marriage,  and  that  these  preliminaries  were  neglected. 

Notwithstanding  the  assistance  which  has  been  given  us  by  able 
and  erudite  lawyers  from  the  other  side  of  the  Atlantic,  I  have 
felt  great,  difficulty  in  forming  a  satisfactory  opinion  as  to  the  pre- 
cise state  of  the  marriage  law  in  the  Colony  of  New  York  in  the 
year  1772.  That  is  not,  in  my  opinion,  so  much  a  question  of 
American  as  of  English  law ;  although  American  lawyers  are  prob- 
ably more  familiar  than  ourselves  with  the  legal  history  of  the 
colony ;  and  the  decisions  of  the  Courts  of  New  York,  after  the 
Declaration  of  Independence,  might  throw  some  light  upon 
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the  law  administered  in  the  colony  before  their  institution ;  but 
the  American  decisions  to  which  we  have  been  referred  are  of  a 
date  long  subsequent  to  the  Declaration  of  Independence,  and  are 
by  no  means  conclusive;  and  the  learned  gentlemen  who  have 
been  examined  before  us  differ  so  much  in  opinion  that  I  have 
satisfaction  in  thinking  that  it  is  not  necessary  to  undertake  the 
task  of  deciding  between  them.  Apart  altogether  from  the  inter- 
esting controversy  which  is  raised  by  their  evidence,  there  appear 
to  me  to  be  sufficient  materials  for  the  decision  of  the  present 
case. 

His  Majesty  King  Charles  IL,  in  making  a  grant  of  the  colony 
to  his  brother  the  Duke  of  York  in  March,  1664,  directed  him  to 
govern  the  inhabitants  according  to  such  laws,  orders,  and  ordi- 
nances as  should  be  by  him  established,  and  in  default  thereof, 
according  to  the  good  discretion  of  his  deputies;  but  so 
[*  752]  as  such  *  ordinances  and  proceedings  u  be  not  contrary  to 
but  as  near  as  conveniently  may  be  agreeable  to  the  laws, 
statutes,  and  government  of  this  our  realm  of  England.'9  The 
terms  of  the  letters  patent  clearly  indicate  that  the  law  of  England 
was  to  be  the  basis  of  the  colonial  law ;  and  that  no  departure 
from  it  was  to  be  permitted  in  any  substantial  particular.  In  my 
humbje  opinion,  what  your  Lordships  have  to  ascertain,  for  the 
purposes  of  this  case,  is  not  what  law  ought  to  have  been  enforced 
in  the  colony  in  1772,  but  what  law  was  de  facto  recognised  and 
administered  at  that  time.  It  would,  in  my  opinion,  be  a  mon- 
strous proceeding  to  bastardise  a  whole  generation  of  colonists, 
whose  parents  had  married  in  reliance  on  the  law  as  then  admin- 
istered, because  the  authorities  to  whom  its  administration  was 
committed  had  misinterpreted,  or  failed  to  give  effect  to,  the  pro- 
visions of  an  ancient  statute.  The  impression  which  I  have  de- 
rived from  the  evidence  is,  that  in  the  year  1772  the  Duke  of 
York's  Acts  relating  to  marriage  were  not  in  force,  and  that  the 
marriage  law  of  the  colony  was  substantially  the  same  with  that 
prevailing  in  England.  One  thing  is  certain,  that  some  of  the  pro- 
visions of  the  Duke  of  York's  Act  of  1684,  which  it  was  the  duty 
of  the  government  to  enforce,  if  the  Act  was  in  observance,  such 
as  the  establishment  of  a  county  register  for  preserving  in  per- 
petuam  rei  memoriam  all  certificates  of  proclamation  of  banns  and 
of  marriage,  were  in  complete  abeyance. 

On  the  assumption  that,  in  1772,  the  marriage  law  of  the  colony 
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was  regulated  solely  by  the  Duke's  Act  of  1684,  which  requires 
that  marriage  shall  be  preceded  either  by  publication  of  banns  or 
a  licence  under  the  hand  and  seal  of  the  Governor,  that  Act  does 
not  appear  to  me  to  make  nullity  of  a  marriage  entered  into  with- 
out those  preliminaries,  one  of  the  penalties  of  its  contravention. 
It  enacts  that:  "  If  any  man  shall  presume  to  marry  contrary  to 
the  law  prescribed,  the  person  offending  shall  be  proceeded  against 
as  for  fornication."  It  does  not  enact  that  he  shall  be  proceeded 
against  "  for  fornication,"  of  which  offence  he  would  undoubtedly 
have  been  guilty,  if  there  was  no  marriage ;  but  that  he  shall  be 
subject  to  the  same  penalties  as  if  he  had  committed  the  sin  of 
fornication.  The  enactment  superseded  the  previous  law 
upon  the  same  subject  passed  in  1665,  which  *  expressly  [*753] 
provided  that  the  children  born  of  such  a  marriage  should 
be  reputed  bastards.  The  omission  of  that  penalty  in  the  Act  of 
1684  is  very  significant ;  and  its  significance  is  not  diminished  by 
the  fact  that  one  of  the  penalties  attached  to  fornication  was  "  by 
injoyning  marriage."  The  only  other  penalties  attached  to  forni- 
cation, were  fine  or  corporal  punishment,  neither  of  which  could 
imply  that  the  marriage  was  to  be  annulled ;  and  it  appears  to  me 
to  be  impossible  to  hold  that  an  injunction  to  marry,  in  the  case 
of  actual  fornicators,  must  be  read  as  an  injunction  to  dissolve  a 
marriage  already  contracted,  in  the  case  of  persons  who  were  to  be 
punished  in  the  same  way  as  if  they  had  been  guilty  of  fornication. 

I  have  only  to  add  that,  if  I  had  been  satisfied  that  the  Duke 
of  York's  Laws  were  in  viridi  observantid  in  1772,  and  that  accord- 
ing to  these  laws  there  could  be  no  valid  marriage  without  banns 
or  licence,  that  would  not  have  altered  my  opinion  as  to  the 
validity  of  the  marriage  solemnised  between  the  Hon.  Colonel 
Bichard  Maitland  and  Mary  McAdam.  The  actual  celebration 
and  subsequent  repute  of  marriage  are  completely  established, 
and  the  legal  presumption,  which  in  these  circumstances  arises  in 
favour  of  marriage,  the  opposing  claimant  cannot  rebut,  except 
by  disproving  every  reasonable  probability  that  there  could  have 
been  an  antecedent  licence.  After  what  has  been  already  said 
by  your  Lordships,  it  is  unnecessary  for  me  to  demonstrate  the 
utter  failure  of  the  opposing  claimant  to  discharge  himself  of 
that  onus.  His  own  evidence  as  to  the  state  of  the  registers  of 
marriage  documents  in  New  York  in  1772  seems  to  me  to  render 
it  not  only  possible,  but  probable,  that  a  licence  might  have  been 
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duly  issued  and  acted  upon  at  that  time,  and  that  it  might,  not- 
withstanding, be  impossible  to  trace  the  document  in  the  year 
1885. 

I  shall  not  occupy  your  Lordships'  time  by  making  comments 
upon  the  evidence,  which  was  referred  to  at  the  Bar,  for  the  pur- 
pose of  showing  that,  in  July,  1772,  Colonel  Richard  Maitland 
had  lost  his  Scotch  domicil.  The  evidence  affords  but  scanty 
materials  for  maintaining  such  a  proposition;  and  even  the  in- 
genuity of  counsel  failed  to  give  it  an  aspect  of  plausibility. 

The  last  plea  advanced  by  the  opposing  claimant  was, 
[*  754]  that,  by  *  the  law  of  Scotland,  Colonel  Richard  Maitland, 
being  then  on  death-bed,  could  not  by  his  marriage,  in 
July,  1772,  legitimise  his  three  sons  who  had  been  previously 
born,  to  the  prejudice  of  any  future  heir  entitled  to  succeed  to  the 
honours  of  the  Lauderdale  family.  That  is  a  very  remarkable 
plea,  because,  from  the  time  when  Sir  Thomas  Craig  wrote  his  jus 
feudale,  until  it  was  abolished  by  Act  of  Parliament  in  1871,  the 
law  of  death-bed  was,  according  to  all  the  authorities,  limited  in 
its  application  to  deeds,  instruments,  or  writings  executed  in  lecto 
to  the  prejudice  of  the  heir  alioquin  successurus.  The  only  shadow 
of  authority  produced  in  support  of  the  plea  is  a  statement  which 
occurs  in  a  useful  text-book  published  in  1866,  to  the  effect  that : 
"It  is  doubtful  whether  legitimation  can  take  place,  so  as  to 
exclude  the  heir-at-law,  in  heritage,  when  the  marriage  is  entered 
into  on  death-bed."  The  Scotch  authorities  cited  in  the  footnote 
to  this  text  affirm  the  law  as  I  have  already  stated  it,  though  it 
appears  from  his  answers  to  two  of  Dirleton's  Doubts  that  Steuart 
thought  the  law  ought  to  have  been  settled  otherwise.  The  sole, 
and  most  inadequate  reason,  which  the  learned  author  assigns  for 
throwing  doubt  upon  the  law  which  prevailed  without  question 
for  three  centuries,  is  the  circumstance  that  the  late  Mr.  Riddell 1 
in  the  course  of  his  antiquarian  researches,  discovered,  or  thought 
he  had  discovered,  that  Sir  Thomas  Craig  was  mistaken  as  to  the 
facts  of  a  case  (and  that  not  a  litigated  case)  which  he  cites,  not 
as  settling,  but  as  illustrating,  the  operation  of  the  law. 

I  concur  in  the  motion  which  has  been  proposed  by  the  noble 
and  learned  Earl. 

Lord  Bramwell  :  — 

My  Lords,  upon  the  question  of  domicil  I  will  say  nothing 
1  See  Riddell 's  Tracts,  Legal,  Ac.,  p.  155,  and  Riddell  on  Peerages,  vol.  i.  321,  n. 
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more  than  this,  that  it  seems  to  me  that  there  is  absolutely  not  a 
particle  of  evidence  to  show  that  Colonel  Bichard  Maitland  ever 
lost  his  doinicil  of  origin  and  acquired  another.  Upon  the  ques- 
tion of  the  Scotch  law  it  would  be  presumption  in  me  to  offer 
any  opinion;  all  I  will  say  is  that  I  should  not  have  expected 
anything  so  utterly  unreasonable  as  the  suggested  law 
as  to  a  *  death-bed  marriage  to  exist  in  Scotland,  and  I  [*  755] 
am  glad  to  find  that  it  does  not 

Then,  my  Lords,  with  respect  to  the  other  question,  as  to  the 
validity  of  the  marriage.  That  a  ceremony  of  marriage  took 
place  in  point  of  fact  between  the  two  parties,  Colonel  Maitland 
and  Mary  McAdam,  I  really  think  there  cannot  be  the  least 
doubt,  and  it  would  be,  in  my  opinion,  idle  to  go  into  the  par- 
ticular evidence  in  support  of  it.  Then  the  question  is  whether 
that  marriage,  which  took  place  in  fact,  was  a  valid  one  or  not. 
I  do  not  think,  with  submission  to  my  noble  and  learned  friends 
opposite,  that  it  is  necessary  to  go  into  the  question  of  the 
American  law  upon  the  subject,  at  least  to  go  into  the  question 
of  what  was  the  law  in  the  colony  at  the  time.  To  say  the  truth, 
v  I  rather  deprecate  doing  so,  because  it  would  look  as  if  one  had 
some  doubt,  or  it  might  be  thought  that  one  had  some  doubt, 
upon  the  sufficiency  of  the  other  reasons  given  by  the  noble  and 
learned  Earl  by  my  side  (the  Earl  of  Selborne),  for  holding  this 
marriage  to  be  a  valid  one. 

My  Lords,  the  maxim  upon  which  we  ought  to  act  has  been 
mentioned  by  his  Lordship,  and  I  will  not  repeat  it.  With 
regard  to  the  question  that  those  things  took  place  which  are  to 
be  presumed,  the  burden  of  proof  rests  upon  those  who  say  that 
they  did  not  take  place.  It  is  to  be  presumed  that  the  requisites 
of  a  valid  marriage  existed ;  it  is  for  those  who  deny  that  to  show 
that  they  did  not  exist.  My  Lords,  instead  of  their  having 
shown  that  to  my  satisfaction,  I  am  satisfied  upon  the  evidence 
that  those  requisites  did  exist.  I  am  satisfied  upon  the  evidence 
that  there  was  either  a  publication  of  banns  here,  or,  what  I  should 
think  much  more  probable,  a  licence ;  and  for  these  reasons.  The 
practice,  undoubtedly,  was  to  have  either  banns  or  a  licence ;  that 
is  proved  beyond  doubt.  It  is  proved  that  Dr.  Ogilvie  himself 
was  married  by  licence.  And  the  more  Mr.  Asher  proved  what 
I  may  call  the  necessity,  or  the  propriety,  or  the  practice  of  there 
being  a  licence  or  banns  in  this  case,  the  more,  to  my  mind,  he 
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proved  that  there  was  either  the  one  or  the  other  of  those  two 
things,  because,  as  the  noble  and  learned  Earl  by  my  side  has  said, 
this  was  not  a  case  in  which  the  parties  were  hurriedly  marrying 
to  gratify  some  impatient  passion,  and  perhaps  taking  no 
[*  756]  very  great  *  pains  as  to  whether  things  were  strictly  com- 
formable  to  rule  or  not,  but  it  was  a  deliberate  business- 
like matter,  done  by  persons  who  knew  what  they  were  doing,  who 
knew  the  law,  or,  at  all  events,  knew  what  was  supposed  to  be  the 
law ;  it  was  not  done  clandestinely  ;  and  I  think  that  if  anybody 
were  asked  at  this  moment  to  say  why,  if  the  law  or  the  practice 
was  to  have  a  licence  or  a  publication  of  banns,  there  was  none  in 
this  case,  it  would  be  utterly  impossible  to  give  a  reason  why  such 
licence  or  banns  did  not  exist  in  this  particular  case.  The  sug- 
gestion has  been  made  that  the  marriage  was  upon  death-bed  and 
in  somewhat  of  a  hurry,  but  it  was  not  in  such  a  hurry  that  a 
licence  could  not  have  been  obtained.  Then  I  say  here  is  a  quiet 
deliberate  marriage,  not  clandestine,  a  marriage  with  witnesses,  and 
entered  into  with  the  object  of  making  the  lady  a  valid  widow,  if 
I  may  use  the  expression,  so  as  to  entitle  her  to  a  pension ;  it 
seems  to  me  impossible  to  suppose  that  under  those  circumstances  / 
the  parties  would  not  have  provided  themselves  with  the  necessary 
licence  or  banns. 

Then,  in  addition  to  that,  we  have  the  evidence  that  the  mar- 
riage was  recognised,  not  in  words  but  in  fact,  by  all  the  relations 
and  by  the  Crown,  who  treated  the  marriage  as  having  been 
a  marriage  validly  contracted. 

Now  what  is  the  evidence  against  these  considerations,  which 
to  my  mind  are  as  cogent  as  any  which  I  ever  met  with  in  sup- 
port of  any  proposition  ?  The  only  suggestion  is  that  there  is  no 
record  either  of  banns  or  of  a  licence,  and  there  is  not  Now  that 
might  be  a  valid  consideration  to  some  extent  (it  would  certainly 
not  be  all-powerful),  if  it  were  shown  that  there  was  a  regular 
record  of  marriages  or  of  banns  or  licences,  and  that  there  was  an 
omission  to  mention  the  banns  or  licence  under  which  these 
people  got  married.  But  there  is  nothing  of  the  kind.  It  is  a 
remarkable  circumstance  that  there  is  no  record  from  which  it 
can  be  said  that  a  mention  of  these  matters  is  missing.  On  the 
contrary,  inasmuch  as  we  see  that  there  are  some  mentions  of 
licences  granted  and  no  mention  of  any  bond,  or  evidence  of  any 
bond ;  and  that  there  are  other  cases  where  there  is  evidence  of  a 
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bond,  but  no  evidence  of  a  licence,  it  follows  that  there  were 
sometimes  licences  of  which  there  is  no  record,  and  some- 
times *  bonds  of  which  there  is  no  record.  Then  we  have  [*  757] 
to  suppose  in  this  particular  case  (and  it  is  a  reasonable 
supposition,  too,  considering  the  paucity  of  instances  in  which 
there  are  records  of  any  of  these  transactions)  that  the  thing  took 
place,  but  that  there  was  no  record  either  of  the  licence  or  of  the 
bond  which  had  been  given.  Then  I  say  that  we  have  in  my 
opinion  the  most  cogent  considerations  for  the  purpose  of  showing 
that  this  was  a  valid  marriage ;  and  the  evidence  to  show  that  it 
was  not  is  absolutely  worthless. 

I  am  very  glad  to  think  your  Lordships  are  coming  to  this 
conclusion,  I  will  not  say  are  driven  to  come  to  this  conclusion, 
that  is  not  the  accurate  word,  I  would  rather  say  must  come  to 
this  conclusion,  because  I  believe  that  any  other  would  be  most 
mischievous. 

Lord  FitzGerald  :  — 

My  Lords,  I  entirely  concur.  It  appeared  to  me  from  the 
commencement  of  this  investigation  that  there  were  two  matters 
of  fact  from  which,  if  they  could  be  successfully  established,  the 
legal  results  were  inevitable,  notwithstanding  the  point  which  was 
raised  at  the  conclusion  as  to  the  effect  of  a  death-bed  marriage. 
Those  two  facts  were,  first,  that  Colonel  Richard  Maitland,  the 
ancestor  of  the  claimant,  had  not  parted  with  his  domicil  of  origin, 
and  next  that  a  ceremony  of  marriage  had  been  celebrated  which, 
in  the  absence  of  proof  to  the  contrary,  we  may  call  a  legal 
marriage. 

Upon  the  question  of  domicil,  that  is  to  say,  that  Colonel 
Richard  Maitland  had  never  lost  his  domicil  of  origin,  the  evi- 
dence is  all  one  way.  .  .  . 

Now,  my  Lords,  let  us  pass  to  the  fact  of  this  marriage.  . .  .  [758] 

We  have  established  before  us  the  fact  of  a  marriage,  [759] 
apparently  legal,  celebrated  by  an  experienced  officiating 
clergyman  of  the  Church  of  England,  because  he  had  been  so  for 
sixteen  or  seventeen  years*  he  was  a  minister,  ordained  in  this 
country,  and  had  gone  out  specially  to  Albany,  and  he  had  been 
for  many  years  one  of  the  officiating  clergymen  at  the  church  of 
the  Holy  Trinity  in  New  York. 

It  was  said  in  argument,  both  by  Mr.  Asher  and  Mr.  Davey,  that 
in  the  case  of  a  death-bed  marriage  of  this  kind,  the  ordinary 
vol.  xi.  —  26 
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maxim,  "  Omnia  praesumuntur  rite  esse  acta/'  would  not  apply, 
because  the  marriage  had  not  been,  as  it  usually  is,  followed  by 
cohabitation  and  recognition  during  the  lifetime  of  both  of  the 
parties  to  the  marriage.  I  took  the  liberty  of  reminding  Mr. 
Davey,  and  he  seemed  rather  startled  at  it,  that  that  defect  in  the 

case  was  more  than  supplied  by  the  fact  that  immediately 
[*  760]  after  *  the  marriage,  and  for  more  than  one  hundred  years 

afterwards,  there  was  a  recognition  of  it  by  the  family,  in 
fact,  down  to  the  death  of  the  late  Earl  of  Lauderdale.  During 
all  that  time  there  was  a  family  recognition,  as  appears  upon 
the  documentary  evidence  with  the  case,  of  the  fact  of  the  legality 
of  this  marriage,  and  that  the  woman,  Mary  McAdam,  was  the 
lawful  widow  of  Colonel  Richard  Maitland. 

There  is  one  remarkable  and  somewhat  interesting  document 
in  the  case,  namely,  a  letter  from  John  Maitland,  the  brother  of 
Colonel  Eichard  Maitland,  who  was  also  an  officer  serving  in 
America,  written  at  the  time  when  he  was  in  New  Brunswick. 
The  force  of  which  he  was  in  command  had  in  the  course  of  the 
American  war  taken  some  small  village  or  town  in  New  Bruns- 
wick, and  he  writes,  with  some  surprise,  "We  found  here  our 
brother  Dick's  widow,"  describing  her  in  that  letter  as  the  widow 
of  his  brother  Dick.  That  recognition  may  be  followed  down 
through  all  the  course  of  the  documents.  And  coming  by  a  jump 
at  once  to  the  year  1820,  there  is  a  remarkable  document,  namely, 
a  memorandum  signed  on  the  29th  of  March,  1820,  by  "  A.  C. 
Maitland  Gibson"  and  "Frederick  Maitland,"  both  members  of 
the  family,  in  which  she  is  recognised  and  spoken  of  as  Mrs, 
Maitland,  the  widow  of  Richard.  Again,  you  come  to  the  printed 
book  prepared  so  carefully  by  Mr.  John  Maitland,  in  which  there 
is  again  recognised  and  recorded  for  family  purposes  this  marriage 
of  1772.  He  has  taken  care  to  remark  it  by  this  statement  that 
three  of  the  sons  were  born  before  the  marriage,  but  that  there 
was  one,  a  fourth,  who  if  he  had  lived  would  have  been  a  legiti- 
mate son  of  that  marriage.  Now  the  meaning  of  that  record  is 
plain.  It  was  not  fully  appreciated  by  the  parties  that  a  marriage 
in  America  of  a  domiciled  Scotchman  was  a  Scotch  marriage,  and 
that  that  marriage  would  carry  with  it  all  the  consequences  of  a 
subsequent  marriage  in  Scotland  in  legitimating  the  previously 
born  children.  It  is  plain  that  it  was  supposed  then  by  the 
member  of  the  family  who  was  the  compiler  of  that  book,  that 
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that  law  did  not  apply  to  a  marriage  celebrated  in  America,  and 
that  by  establishing  it  as  a  matter  of  family  record  that  three 
of  the  children  were  born  before  marriage,  they  would  be  illegiti- 
mate and  would  be  excluded  from  the  succession,  if  it  ever 
opened  *  to  them,  or  to  the  descendants  of  any  of  those  [*  761] 
three  elder-born  children ;  the  fourth,  the  younger  one, 
having  died  without  issue. 

My  Lords,  upon  those  facts  there  can  be  no  doubt  that  the  prin- 
ciple applies  which  was  so  clearly  laid  down  in  strong  and  unmis- 
takable language  in  the  case  of  Piers  v.  Piers,  2  H.  L.  C.  331, 
2  Dru.  &  W.  298,  in  this  House,  which  had  already  been  clearly 
stated  in  an  earlier  branch  of  the  case  by  Lord  Plunket,  that  when 
the  fact  of  a  marriage,  which  was  an  apparently  legal  marriage, 
is  established,  the  law  presumes,  until  the  contrary  is  plainly 
and  clearly  established,  that  all  that  was  required  to  give  it  legal 
validity  and  force  took  place. 

I  should  prefer,  my  Lords,  in  place  of  dealing  either  with  the 
opinions  of  American  lawyers  or  with  the  Duke's  Laws,  or  with 
the  Act  of  1684,  to  rest  upon  that  settled  and  satisfactory  doctrine 
of  law  in  this  case,  that  when  once  the  fact  of  the  celebration  of  an 
apparently  legal  marriage  is  proved,  it  is  to  be  presumed  that 
everything  has  been  rightly  done  until  the  contrary  is  established 
by  some  unmistakable  proof.  It  would  be  full  of  danger  if  we 
were  in  the  slightest  degree  to  shake  that  principle ;  and  it  is  well 
illustrated  by  the  present  case,  when  as  to  a  marriage  which  was 
undoubtedly  celebrated  in  1772,  we  are  asked  112  years  after- 
wards, on  litigation  arising,  to  call  for  proof  of  the  publication  of 
banns  or  the  fact  of  the  grant  of  a  licence,  which  in  ninety-nine 
cases  out  of  one  hundred  it  would  be  a  practical  impossibility  to 
give.  I  do  not  wish,  therefore,  by  any  observations  which  I  make 
that  that  doctrine  should  be  in  the  least  degree  shaken,  and  I 
shall  only  add  that  if  it  were  necessary  to  deal  with  the  Duke's 
Laws  or  the  Act  of  1684,  assuming  that  those  laws  were  in  force,  I 
should  myself  require  a  great  deal  more  than  I  have  heard  to 
establish  to  my  satisfaction  that  under  these  laws  the  grant  of  a 
licence  or  the  publication  of  banns  was  what  Mr.  Asher  called  an 
essential  pre-requisite,  the  want  of  which  would  invalidate  the 
marriage.  As  far  as  I  am  at  present  able  to  form  a  judgment 
upon  that  part  of  the  case,  I  should  humbly  concur  in  what  has 
fallen  from  my  noble  and  learned  friend,  Lord  Blackburn,  in 
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which  I  understood  my  noble  and  learned  friend,  Lord  Watson, 
also  to  concur. 

[762]  It  was  resolved, — 

That  Frederick  Henry  Maitland  hath  made  out  his 
claim  to  the  titles,  honours,  and  dignities  of  Earl  of 
Lauderdale,  Viscount  of  Lauderdale,  Viscount  Maitland, 
Lord  Maitland  of  Thirlestane,  and  Thirlestane  and 
Boltoun,  in  the  Peerage  of  Scotland;  and  that  this 
resolution  should  he  reported  to  the  House :  The  resolution 
was  accordingly  reported  to  the  House  and  affirmed.  And 
the  same  was  reported  to  Her  Majesty. 

Lords'  Journals,  22nd  and  23rd  July,  1885. 

The  Lovat  Peerage  Case. 

(Committee  for  Privilege!.  —  10  App.  Cas.  763-818.) 

[763]  Evidence. — Law  of  Scotland.  —  Declaration  of  Deceased  Person.  —  State- 
ments Post  Litem  Motam. 

The  general  rale  of  the  law  of  Scotland  is  that  hearsay  of  a  deceased  person 
who,  if  alive,  would  have  been  a  competent  witness,  is  admissible  evidence ;  but 
if  the  fact  to  which  the  deceased  testified  was  such  as  he  could  not  have  had 
any  special  means  of  knowledge,  it  is  not  receivable ;  and  this  applies  to  written 
as  well  as  oral  statements. 

Deliberate  statements  made  by  deceased  members  of  a  family,  who,  if  alive, 
could  have  been  competent  witnesses,  are  generally  admissible ;  but  a  state- 
ment by  one  member  of  a  family  that  B.,  another  member,  did  a  certain  act, 
which  act,  if  done  at  all,  was  done  before  the  deceased  narrator's  birth,  and 
there  being  nothing  to  show  what  were  his  grounds  of  knowledge,  and  the  fact 
not  otherwise  being  proved,  is  not  evidence  that  the  particular  act  was  done  by 
any  one ;  and  though  the  statement  cannot  be  altogether  rejected,  yet  it  can 
only  be  received  as  mere  family  tradition. 

When  a  person  leaves  his  native  place  and  goes  to  another  place  to  pursue 
a  claim  to  an  estate  or  title  of  nobility,  and  on  his  return  tells  certain  persons 
what  was  said  to  him  by  persons  connected  with  the  family  while  so  pursuing 
his  inquiries,  these  statements  are  not  admissible  evidence. 

In  1826  the  father  of  the  present  holder  of  the  title  of  Lord 
Lovat,  namely,  Thomas  Alexander  Fraser,  presented  his  petition 
to  this  House  claiming  that  he  was  entitled  to  the  Barony  of 
Lovat  in  the  Peerage  of  Scotland,  as  representing  the  Strichen 
branch  of  the  Lovat  family,  unless  the  attainder  of  Simon,  Lord 
Lovat,  operated  as  a  bar.   In  1837  the  present  Lord  Lovat's  father 
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was  created  Baron  Lovat  of  Lovat  in  the  Peerage  of  the  United 
Kingdom. 

On  the  10th  of  July,  1854,  an  Act  of  Parliament  was  passed 
relieving  the  present  Lord  Lovat's  father  and  the  heirs  male  for 
the  time  being  of  the  body  of  Alexander  sixth  Lord  Lovat,  from 
the  effects  of  the  attainder  of  Simon,  sometimes  called  twelfth 
Lord  Lovat. 

*  In  1857  the  Committee  of  Privileges  resolved  that  the  [*  764] 
present  Lord  Lovat's  father  had  made  out  his  claim. 

In  1885  John  Fraser  of  Carnarvonshire,  mining  engineer,  lodged 
a  petition  claiming  the  title  of  Lord  Lovat  in  the  Peerage  of 
Scotland,  on  the  ground  that  he  was  heir  male  of  Alexander,  eld- 
est son  of  Thomas  of  Beaufort,  whose  heirs  male  were  admit- 
tedly entitled  to  succeed  to  the  title  before  the  Strichen  branch. 

The  case  of  the  claimant  was  that  this  Alexander  had  fled  from 
Scotland  by  reason  (inter  alia)  of  his  having  committed  manslaugh- 
ter, and  gone  to  Wales,  where  he  had  married  and  become  the 
ancestor  of  the  present  claimant.  The  present  Lord  Lovat 
lodged  an  opposing  petition,  alleging  *  that  Alexander,  son  [*  765] 
of  Thomas  of  Beaufort,  from  whom  the  claimant  alleges  he 
is  descended,  and  who  was  the  immediate  elder  brother  of  Simon, 
twelfth  Lord  Lovat,  died  without  issue  in  his  father's  lifetime  on 
the  20th  of  November,  1689. 

After  some  litigation  before  the  Scotch  Courts  as  to  the  con- 
struction of  a  deed  of  entail  in  1884,1  between  the  present  Lord 
Lovat  and  the  claimant,  with  a  view  of  .preserving  evidence,  John 
Fraser  obtained  a  commission  from  the  Court  of  Session  to  take 
depositions  of  some  aged  and  infirm  persons  both  in  Anglesey  and 
Inverness,  for  the  purpose  of  showing  the  claimant's  pedigree  from 
Alexander  of  Beaufort. 

The  Committee  for  Privileges  met  on  the  19th  of  May,  the  17th, 
18th,  19th,  24th,  and  25th  of  June,  1885.  During  the  sittings  the 
Law  Peers  present  were  Earl  of  Selborne,  L  C,  and  Lords 
Blackburn,  Watson,  Bramwell,  and  FitzGerald. 

Sir  Hardinge  Giffard,  Q.  C.,*  Charles  Russell,  Q.  G,  Morgan 
Lloyd,  Q.  C,  Edward  Rolland,  Robert  Campbell,  Vennell,  W.  E. 
Gray,  and  Gregson,  were  of  counsel  for  the  claimant. 

*  11  Court  Seas.  Cas.  4th  Series,  1119. 

8  Sir  Hardinge  Giffard,  owing  to  the  change  of  government,  did  not  again  appear 
in  the  case. 
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Sir  F.  Herschell,  S.  G.,  and  the  Solicitor-General  for  Scotland 
(Asher,  Q.  C.  )  appeared  for  Lord  Lovat. 

Sir  Henry  James,  A.  G.,  the  Lord  Advocate  (Balfour,  Q.  C), 
and  Crawford,  appeared  on  behalf  of  the  Crown. 

Permission  was  given  that  the  evidence  taken  under  the  two 
commissions  should  be  used  subject  to  the  condition  that  counsel 
for  the  opposing  petitioner  might  object  to  any  evidence  given 
upon  those  commissions  as  inadmissible,  whether  that  objection 
was  taken  by  those  who  were  then  conducting  the  examination 
or  cross-examination  or  not 

June  17, 1885.  Charles  Russell,  Q.  C,  opened  the  case  for  the 
claimant. 

[The  report,  as  here  extracted,  is  confined  to  certain  points  aris- 
ing upon  the  evidence  tendered.] 
[767]  June  18, 1885.  Holland,  for  the  claimant,  tendered  the 
report  of  the  evidence  taken  before  two  of  the  Judges  of 
the  Court  of  Session  on  the  Lovat  peerage  claim  dated  the  5th  of 
May,  1826.  They  being  empowered  by  an  order  of  this  House  to 
examine  certain  witnesses  in  Scotland,  and  take  their  answers  to 
certain  questions,  and  which  report  was  printed  by  order  of  the 
House  on  the  12th  of  April,  1827. 

[Earl  of  Selborne,  L.  C. :  Evidence  formerly  taken  upon  a 
claim  to  the  same  peerage  can  be  referred  to,  but  the  interroga- 
tories and  the  report  containing  the  answers  are  taken  as  put 
in  subject  to  any  particular  exceptions  which  may  be  taken  to 
matters  stated  by  the  deponents.] 

Holland  tendered  the  answer  to  question  8,  in  which  Alexander 
Fraser  of  Dalnamine,  gamekeeper  to  General  Simon  Fraser  of 
Lovat,  deposed  that  he  had  learnt  from  his  own  father  and  the 
neighbourhood  that  Alexander  Fraser  had  killed  a  fiddler  for 
playing  the  Highland  air  of  "  Ha  Pittag  er  MacThomas,"  which 

Alexander  conceived  to  be  in  derision  of  him. 
[*  768]     *  Sir  F.  Herschell,  S.  G.,  objected  to  this  answer  as 
being  clearly  not  evidence. 

Earl  of  Selborne,  L.  C. :  It  must  be  rejected,  on  the  ground 
that  the  deponent  states  that  the  source  of  his  information  upon 
that  subject  was  not  from  members  of  the  family,  but  was  "  his 
own  father  M  (he  not  being  stated  to  be  a  member  of  the  family) 
"  and  the  neighbours  "  —  it  does  not  appear  that  they  were  mem- 
bers of  the  family.   That  being  so,  the  facts  not  being  shown 
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to  be  within  the  personal  knowledge  of  the  persons  stating  them 
are  not  evidence  according  to  the  law  either  of  Scotland  or  of 
England. 

Lord  Watson:  The  point  before  us  was  raised  and  decided 
here  in  the  Shandwick  Succession  Case,  MacFkerson  et  aL  v. 
Reid's  Trustees.1 

♦Holland  next  read  a  passage  (answer  to  question  4)  [*769] 
from  the  deposition  of  Lieutenant  William  Chisholm, 
born  in  1724,  that  *  he  had  "  learned  from  Alexander,  the  [*  770] 
second  son  of  Lord  Lovat,  and  also  from  Archibald  Camp- 
bell Fraser,  the  last  Lovat,  that  *  Alexander,  their  uncle,  [*  771] 
the  son  of  Thomas  of  Beaufort,  had  killed  a  fiddler  for 
playing  the  Gaelic  air  of '  Ha  Pittag  er  MacThomas.' 

*  Sir  F.  Herschell,  S.  G. :  As  far  as  regards  the  rela-  [*  772] 
tionship  and  the  pedigree,  the  marriages,  and  so  on,  in  the 
family,  and  *  generally  speaking  the  family  history  in  [*773] 
that  sense,  the  statement  of  this  witness  would  be  evi- 
dence, whether  the  persons  who  made  that  statement  were  persons 
who  were  themselves  cognisant  of  the  facts  or  not  otherwise  than 
by  tradition  in  the  family ;  but  when  it  comes  to  a  statement  of 
such  a  fact  as  that  a  member  of  the  family  killed  a  fiddler,  unless 
those  persons  were  themselves  cognisant  of  the  fact,  and  knew  it 
of  their  own  knowledge,  it  would  not  be  evidence  of  the  fact 

[Earl  of  Selborne,  LC:  It  would  be  difficult  to  exclude  a 
family  tradition  of  this  kind  as  tending  to  assist  in  the  identity 
of  a  person ;  and  at  the  same  time  to  admit,  for  example,  a  tra- 
dition that  a  man  went  into  the  army,  or  that  he  went  to  Jamaica, 
or  anything  of  that  sort  All  these  are  parts  of  the  history  of 
the  individual.] 

There  is  no  objection  to  it  as  proving  a  tradition,  but  it  is  not 
evidence  to  prove  the  fact  that  Alexander  had  killed  a  fiddler, 
unless  it  be  shown  that  such  a  fact  was  or  could  have  been  within 
the  knowledge  of  the  persons  who  are  alleged  to  have  made  the 
statement. 

Morgan  Lloyd,  Q.  C,  and  Campbell,  proposed  to  put  in  the  evi- 
dence for  two  purposes ;  one  purpose  was  to  identify  this  particu- 
lar individual  with  the  individual  who  they  said  was  the  ancestor 
of  the  claimant,  and  also  as  the  best  evidence  that  could  be 
obtained  of  the  fact.  Otherwise  a  fact,  which  had  occurred  a 
1  See  English  notes,  p.  417,  patL 
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couple  of  centuries  ago,  was  absolutely  incapable  of  proof,  unless 
evidence  of  that  sort  was  admitted. 

[Lord  Blackburn  :  Supposing  there  was  the  tradition,  I  do  not 
see  how  it  is  any  evidence  of  the  fact  that  there  was  manslaughter 
committed. 

Eabl  of  Selborne,  L.  C. :   If  he  had  been  known  to  the 
[*774]  family  *  as  "Thomas  the  thief,"  that  would  be  no  proof, 
primti  facie  even,  that  he  had  been  guilty  of  the  offence 
of  stealing. 

Lord  Watson  :  There  is  no  authority  in  the  law  of  Scotland 
for  letting  in  family  tradition  as  evidence  of  a  fact  of  this  kind. 
If  you  were  to  prove  the  fact  separately,  it  might  lead  to  an  in- 
ference that  this  was  the  person  who  committed  the  act,  but  you 
must  prove  the  commission  of  the  act  by  some  other  evidence. 
The  general  rule  is  that  whilst  hearsay  is  admissible  (that  is  to 
say,  the  statement  at  second-hand  of  a  dead  witness  who  could 
have  directly  deposed  to  the  fact  if  he  had  been  alive),  yet  hear- 
say of  hearsay  is  not  admissible  except  when  combined  with  the 
rule  as  to  repute  or  some  similar  rule.] 

Dickson 1  treats  the  question  as  still  open  whether  hearsay  of 
hearsay  is  admissible  when  both  the  narrator  and  the  party  who 
originally  heard  his  statement  are  dead. 

[Lord  Watson  :  When  you  are  dealing  with  proper  repute,  it 
is  not  necessary  that  the  repute  should  be  traced  to  a  person  who 
had  personal  cognisance  ;  when  you  have  not  the  repute  you  must 
connect  your  evidence  with  the  statement  of  some  person  who  had 
personal  knowledge.] 

The  chain  may  be  more  complicated  than  that  of  the  statement 
being  actually  made  by  a  person  who  was  personally  cognisant, 
if  he  speaks  distinctly  to  another  specific  person  who  knew  the 
fact.  Dickson  mentions  the  case  of  Smith  v.  Bank  of  Scotland.2 
There  Lord  Alloway  was  of  opinion  that  hearsay  upon  hearsay  is 
admissible. 

[Earl  of  Selborne,  LC:  In  some  cases  the  ordinary  rule 
may  be  worked  out  to  that  result.  For  instance,  A.  (deceased)  told 
a  living  witness  that  B.  (deceased)  had  told  him  something :  A. 
(deceased)  is  a  good  witness  to  the  fact  that  B.  (deceased)  told  him 
what  he  did,  and  B.  (deceased)  is  a  good  witness  to  a  fact  which 

1  Dickson's  Law  of  Evidence,  sect.  109. 

*  5  Court  Sens.  Cas.  1st  Series,  98  (2nd  ed.  90). 
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was  within  his  own  knowledge  and  which  he  stated.  One  follows 
that  without  expressing  an  opinion  about  it ;  but  it  does  not  at  all 
follow  that  the  question  even  arises  when  you  have  not  got  that 
condition  of  the  evidence. 

Lord  Watson:  There  is  not  the  slightest  indication 
of  the  *  source  from  which  this  evidence  comes.    It  is.[*775] 
not  stated  from  whom  Alexander  Fraser  or  his  brother 
Archibald  Campbell  Fraser  derived  the  information. 

Lord  Blackburn:  They  could  not  possibly  have  known  of 
their  own  knowledge,  as  they  were  born  long  after  the  supposed 
manslaughter. 

Earl  of  Selborne,  L.  C. :  The  evidence  ought  to  have  been  this, 
that  he  had  heard  from  Alexander  and  from  Archibald  that  John 
or  Thomas,  or  whatever  his  name  might  be,  told  them  that  he 
had  seen  Alexander  kill  the  fiddler.  That  would  raise  the  ques- 
tion.] 

The  Lord  Advocate  (Balfour,  Q.  C.) :  It  might  be  a  question 
whether,  under  any  circumstances,  hearsay  of  hearsay  would  be 
admissible,  that  is  where  A.  stated  that  he  heard  from  B.  that  he 
had  been  told  by  C.  that  he  had  seen  an  occurrence ;  that  might 
be  a  difficult  question.  But  here  it  is  not  traced  to  any  one  who 
asserts  that  he  saw  the  occurrence,  and  therefore,  so  far  as  this 
evidence  is  directed  to  prove  a  substantive  of  the  manslaughter, 
it  is  inadmissible.  Then  if  it  were  directed  merely  to  identifi- 
cation as  a  matter  of  repute  it  might  come  in. 

Earl  of  Selborne,  L.  C. :  — 

The  evidence  will  be  received  merely  as  a  family  tradition,  a 
story  adhering  to  that  Alexander,  but  not  as  any  evidence  of  the 
fact  that  a  fiddler  was  ever  killed  by  him  or  by  anybody  else. 

Morgan  Lloyd,  Q.  C,  read  from  the  evidence  which  was  taken 
on  commission  at  Inverness  on  the  15th  of  September  and  at 
Beauly  on  the  16th  of  September,  1884,  wherein  Jane  Mackwell 
Marshall,  who  was  born  three  years  before  the  death  of  Archibald 
Fraser  in  1815,  deposed  as  follows:  "(Q.)  Did  the  Honourable 
Archibald  Fraser  ever  speak  to  your  father  about  one  of  the  heirs 
that  fled  the  country ?—  (A.*)  Yes.  «?.)  What  did  he  say?  — 
(A.)  He  said  that  one  of  the  heirs  had  committed  a  fault  for 
which  he  fled  the  country  and  went  to  Wales,  and  was  in  a  mine 
there.    (Q.)  Your  father  told  you  that  ?  —  (A.)  Yes." 

He  contended  that  though  it  might  not  be  evidence  of  a  crime 
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[*  776]  *  being  committed,  yet  it  was  evidence  of  identification. 

There  was  evidence  in  the  deposition  that  the  deponent's 
father  was  on  terms  of  intimacy  with  Archibald  Fraser,  who, 
as  one  of  the  family  of  Lovat,  was  in  a  position  to  make  a  declara- 
tion, which  statement,  if  he  had  been  here  himself,  would  have 
been  evidence. 

Sir  F.  Herschell,  S.  6.,  contended  this  was  not  evidence  of  a  fact, 
nor  was  it  evidence  tending  to  identify  any  member  of  the  family 
at  all. 

The  Lord  Advocate  (Balfour,  Q.  C.) :  The  ruling  already  given 
would  clearly  exclude  this  evidence  as  directed  to  prove  the  sub- 
stantive fact  of  the  slaughter  and  the  flight;  but  when  it  is 
attempted  to  be  brought  in  for  the  other  purpose,  the  ingredients 
of  identification,  either  by  the  person  or  by  time  or  circumstances, 
seem  to  be  wanting. 

Lord  Blackburn  :  — 

I  do  not  think  that  this  evidence  is  admissible.  I  do  not  wish 
to  decide  anything  more  than  is  necessary,  and  therefore  I  say 
nothing  about  this  being  a  step  removed  from  Archibald  Fraser. 
This  is  a  woman  who  says  that  her  father,  who  is  dead,  told 
her  that  the  Honourable  Archibald  Fraser  had  told  him  some- 
thing. I  do  not  wish  to  say  anything  about  that  at  all.  But 
supposing  it  to  be  evidence  (a  point  which  it  is  not  necessary 
to  consider)  that  the  deceased  Archibald  Fraser,  then  in  posses- 
sion of  the  Lovat  estates,  did  say  all  that  is  said  here,  I  think 
it  would  be  quite  inadmissible,  because  it  would  not  tend  to  prove 
anything  of  the  sort  that  is  stated.  He  is  stated  to  have  said 
that  one  of  the  heirs  had  committed  a  fault,  a  crime,  for  which  he 
fled  his  country,  and  that  he  went  to  Wales  and  worked  in  a  mine 
there;  and  he  added  that  when  his  (that  is  Archibald  Fraser's) 
bones  were  as  dry  that  they  might  be  turned  into  whistles,  the 
heirs  of  this  man  who  left  the  country  might  come  back  as 
claimants.  He  certainly  does  not  state  there  anything  to  point 
to  that  heir,  his  uncle,  being  the  person  who  would  come  in  before 

him.  If  he  had  meant  to  say  that  it  was  a  family  tradi- 
[*  777]  tion  that  *  Alexander  Fraser,  the  elder  brother  of  Simon, 

and  the  uncle  of  the  deceased  man  who  is  speaking,  had 
fled  to  Wales  and  committed  a  fault  and  killed  a  man,  he  would 
have  said  that  that  man  would  have  come  in  before  him,  Archi- 
bald Fraser ;  but  this  statement  is  merely  that  heirs  would  prob- 
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ably  turn  up  hereafter,  and  I  think  that  this  is  clearly  not 
admissible  evidence. 
Lord  Watson:  — 

I  am  of  the  same  opinion.  It  is  quite  obvious  that  Archibald 
Fraser  was  speaking  of  facts  that  were  not  within  his  own  knowl- 
edge. The  statement  which  it  is  proposed  to  put  in  is,  in  no 
sense,  evidence  of  pedigree,  and,  therefore,  receivable  from  Archi- 
bald Campbell  Fraser,  as  a  member  of  the  family.  I  should  be 
very  sorry  to  hold  that  every  floating  tradition  in  a  family,  about 
some  member  of  it,  separately  made,  was  good  evidence.  But  on 
the  other  hand,  where  a  deceased  member  of  the  family  deliber- 
ately made  a  statement  as  to  the  connection  of  a  particular  indi- 
vidual with  the  family,  or  his  place  in  the  family,  and  accompanied 
that  with  the  statement  of  some  circumstance  which  tended  to 
identify  that  individual,  I  do  not  think  it  would  be  possible  to 
exclude  it  altogether. 

Lord  Bramwell  agreed.  The  evidence  was  rejected. 

Morgan  Lloyd,  Q.  C,  read  the  following  passage  from  Donald 
McLean  s  evidence :  — 

"  «?.)  Did  Colonel  Archibald  Fraser,  after  his  la3t  son  died, 
say  anything  to  Hugh  MacLean,  or  in  Hugh  MacLean's  presence, 
about  his  heir? — (-4.)  Yes,  and  those  who  were  along  with  Hugh 
MacLean  heard  it  as  well  as  Hugh  MacLean  himself.  (Q.)  What 
did  he  say?  —  (A.)  Colonel  Archibald  Fraser  gave  a  loud,  bitter 
cry.  He  cried  very  loudly  three  times,  and  said,  'Where  are 
you,  children  of  Alexander?  come  on  now,  lift  up  your  heads, 
there  is  nothing  whatever  now  in  the  way.'  Colonel  Archibald 
Fraser  got  two  or  three  letters  at  the  time ;  a  message  having 
come  with  two  or  three  letters  to  him.  (Q.)  Did  one  of  those 
letters  contain  the  information  of  the  death  of  his  last  sur- 
viving *son?  —  (A.)  He  told  him  that  the  letter  an-  [*778] 
nounced  the  death  of  his  last  surviving  son.  (Q.)  Did 
Hugh  MacLean  tell  you  this?  —  (A.)  Yes,  Hugh  MacLean  told 
me  this." 

He  proposed  to  use  this  statement  as  evidence  that,  according 
to  the  belief  of  Archibald  Fraser  at  all  events,  Alexander  had 
left  issue,  and  that  that  belief  might  fairly  be  supposed  to  be 
in  consequence  of  a  tradition  in  the  family,  and  that  they  were 
heirs  to  that  extent.   It  identified  them  in  that  way. 
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Sir  F.  Herschell,  S.  G.,  objected,  first,  because  there  was  no 
foundation  laid  for  admitting  anything  that  Hugh  MacLean  said. 

It  was  a  statement  made  by  the  witnesses  as  to  what  Hugh 
MacLean  had  said  that  Archibald  Fraser  had  said  to  him.  Also 
the  Lord  Lovat  from  whom  the  Strichens  claimed,  and  to  whom 
they  would  have  to  go  back  on  the  decease  of  this  gentleman 
without  issue,  was  an  Alexander,  and  therefore  the  Strichens 
would  be  the  children  of  Alexander. 

The  Lord  Advocate  submitted  that  if  it  was  tendered  as  evi- 
dence of  the  fact  that  any  Alexander  had  children,  it  would  not 
sustain  that  contention,  though  it  might  be  admitted  as  a  matter 
of  family  repute. 

Lord  Blackburn  :  — 

I  think  that  this  particular  piece  of  evidence,  that  Colonel 
Archibald  Fraser  gave  this  cry,  may  be  capable  of  being  con- 
strued in  such  a  way  as  to  make  it  a  statement  of  pedigree,  or 
it  may  be  construed  in  such  a  way  as  not  to  make  it  a  state- 
ment of  pedigree.  I  think  it  will  probably  be  better  to  receive 
for  the  moment  this  as  an  adminicle  of  evidence,  and  when  we 
have  other  evidence  that  is  brought,  to  consider  both  what  it 
amounts  to,  and  what  weight  should  be  given  to  it,  but  not  at 
present  to  reject  it 

Lord  Watson  :  — 

I  am  of  the  same  opinion.  I  do  not  think  we  ought  at  present  to 
decide  what  is  the  true  construction  of  that  ejaculatory  statement. 

It  may  be  that  further  light  may  be  thrown  upon  it  in  the 
[*  779]  *  course  of  the  proof.    In  its  present  aspect  I  think  it  is 
capable  of  a  construction  which  might  favour  the  peti- 
tioner; it  is  also  to  my  mind  capable  of  a  construction  which 
might  very  much  favour  his  opponent. 
Lord  Bramwell  concurred. 

Morgan  Lloyd,  Q.  C,  tendered  the  evidence  of  Alexander  Fraser, 
in  which  he  said  the  "  late  Abertarff  spoke  to  me  about  the 
Bodach  Beag  and  his  people.  He  said  to  me  that  the  Bodach 
Beag  was  one  of  the  family." 

The  evidence  was  rejected  on  the  ground  that  the  late  Abertarff 
(Mr.  Archibald  Fraser)  was  an  illegitimate  grandson  of  Simon, 
Lord  Lovat,  and  therefore  not  a  member  of  the  family,  but  a 
stranger  in  blood,  and  also  that  he  died  after  the  lis  had  begun. 

Morgan  Lloyd,  Q.  G,  referred  to  the  evidence  taken  on  com- 
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mission  in  Wales.  He  read  some  of  the  evidence  of  Hannah 
Pritchard  or  Evans,  aged  ninety-three  in  1884.  The  material 
part  of  this  evidence  was  that  she  remembered  John  Fraser 
going  to  Scotland,  and  the  following :  "  (#.)  Did  John  Fraser  tell 
you  something  about  Lady  Lovat  showing  pictures  ?  —  (-4.)  Yes ; 
she  showed  him  a  picture,  and  he  said,  '  This  is  not  the  portrait 
of  my  father ; '  and  when  she  showed  him  another  he  said, '  This 
is  the  portrait  of  my  father/  Lady  Lovat  said  that  she  was  sure 
he  was  Lord  Lovat,  and  made  him  undress  and  show  a  mark  on 
his  shoulder.  I  do  not  know  what  the  mark  on  the  back  of  his 
shoulder  was,  whether  it  was  a  wart  or  a  black  mark.  Lady 
Lovat  said  nothing  but  that  he  was  one  of  the  family ;  that  he 
had  the  same  mark  as  the  other  members  of  the  family.  Lady 
Lovat  said  something  about  her  husband  having  a  mark  like 
that." 

Sir  F.  Herschell,  S.  6.,  objected.  One  of  his  grounds  of  objec- 
tion was  that  for  the  reception  of  hearsay  evidence  the  statement 
must  be  made  ante  litem  motam. 

Morgan  Lloyd,  Q.  C. :  What  is  tendered  in  evidence  is  the 
substance  of  this  evidence,  that  John  Fraser  relates  the 
circumstances  *  which  if  he  had  been  living  he  would  [*  780] 
have  been  a  competent  witness  to  relate,  namely,  the  cir- 
cumstances of  his  going  to  Scotland  and  of  his  seeing  these  pic- 
tures, and  having  an  interview  with  Lady  Lovat. 

[Earl  of  Selborne,  L.  C. :  I  should  like  this  question  con- 
sidered, namely,  whether  it  is  not  quite  clear  that  the  visit  to 
Scotland  was  with  a  view  to  prosecuting  a  claim  which  could  not 
be  regarded  otherwise  than  as  contested,  litigious  in  that  sense ; 
and  does  not  that  make  all  the  statements  open  to  the  objection 
that  they  were  not  made  independently  of  a  particular  purpose. 

Lord  Watson  :  I  do  not  think  that,  according  to  the  law  of 
Scotland,  the  mere  fact  of  a  lis  arising  will  necessarily  exclude 
every  statement  which  is  of  a  trustworthy  character ;  but  where 
it  is  made  by  a  person  prosecuting  or  promoting  a  lis,  the  state- 
ment is  not  evidence,  whether  it  be  written  or  oral.  We  decided 
in  the  Dysart  Case,  6  App.  Cas.  489,  and  see  Berkeley  Peerage 
Case,  4  Camp.  415  {ante,  p.  310),  that  a  written  statement  given 
to  the  parties  employed  in  getting  up  the  lis,  namely,  a  statement 
of  what  the  writer  would  be  prepared  to  say  as  a  witness,  was 
not  admissible.   If  that  is  not  receivable  I  do  not  see  how  oral 
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statements  made  by  persons  in  the  same  position  can  be  less 
objectionable. 

Earl  of  Selborne,  L.  C. :  It  is  very  important  to  adhere  to 
whatever  is  the  right  principle  on  that  subject,  because  nothing 
would  be  more  dangerous  than,  where  a  person  is  engaged  in  en- 
deavouring to  get  up  a  case  in  support  of  a  claim  which  he  thinks 
he  is  entitled  to  make  to  estates  or  to  titles,  to  accept  evidence 
created  in  this  way.  If  these  statements  are  made  by  competent 
persons,  whose  evidence  would  be  otherwise  receivable,  quite  apart 
from  any  purpose  of  that  kind,  no  doubt  they  would  have  weight, 
or  might  have  some  weight,  but  when  you  get  them  upon  the 
hearsay  of  the  man  who  is  getting  up  the  case,  who  went  to 
Scotland  expressly  for  the  purpose  of  seeing  what  he  could  find 
there  in  support  of  his  case,  and  when  this  is  his  report  of  what 
he  did  find  and  what  did  happen,  it  strikes  me  that  it  is  dangerous 
to  receive  it 

Lord  Watson:  It  is  impossible,  in  my  view,  to  distinguish 
this  from  the  point  which  we  ruled  in  the  Dysart  Case. 

[*781]  The  *only  distinction  between  the  two  cases  is,  that  one 
is  a  statement  furnished  in  writing  and  the  other  is  an 

oral  statement] 

It  is  admitted  that  he  went  there  for  the  purpose  of  advancing 
his  claim  to  the  titles,  or  to  the  estates,  at  all  events ;  but  then 
he  comes  back  ;  he  takes  no  steps  there,  except  that  he  simply 
goes  there  to  make  inquiries.  There  was  no  proposal  then  as  to 
litigation ;  but  even  if  there  were  any,  this  particular  statement 
is  not  a  statement  made  with  a  view  of  prosecuting  his  claim  at 
all. 

[Lord  Watson:  He  restates  in  Wales  what  had  been  stated 
to  him  in  Scotland  at  the  time  when  he  was  prosecuting  his  case 
there.  Supposing  that  when  he  was  in  Scotland,  instead  of  trust- 
ing to  his  recollection  of  what  Lady  Lovat  had  said,  he  had  asked 
her  to  write  down  all  that  she  believed  concerning  him,  and  that 
she  had  done  so,  and  that  he  had  taken  that  back  to  Wales  and 
shown  it,  that  would  not  have  made  it  evidence.] 

Supposing  that  John  Fraser  had  been  alive  and  had  been  here 
as  a  witness,  he  would  have  had  a  perfect  right,  quite  irrespective 
of  the  question  of  lis  mota,  like  any  other  petitioner  or  plaintiff, 
to  come  forward  and  give  evidence  of  facts  which  had  taken 
place. 
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Eabl  of  Selborne,  L.  C:  It  raises  a  question  of  principle. 
The  Lord  Advocate :  — 

In  so  far  as  this  evidence  is  directed  to  set  out  what  John  Fraser 
says  took  place  in  a  conversation  with  the  lady  (Lady  Lovat, 
as  she  was  then  called),  it  falls  within  the  ruling  in  the  Lauder- 
dale  Case  (see  ante,  p.  362  et  seq.).  The  ground  upon  which  that 
principle  was  founded  seems  to  be  this,  that  while  hearsay  evidence 
is  generally  admissible  in  the  law  of  Scotland,  there  are  exceptions 
where  the  evidence  is  given  under  circumstances  which  would 
render  it  unsafe  to  admit  it  That  was  the  general  principle,  and 
to  which  effect  had  previously  been  given  in  Scotland;  and  the 
cases  of  precognitions  taken  in  a  lis  and  in  a  matter  of  dispute 
were  treated  as  illustrations  of  that  principle;  they  were  not 
exhaustive,  but  were  prominent  illustrations  of  it.  This  evidence 
imports  that  John  Fraser  went  to  the  North  for  the  pur- 
pose of  pushing  his  claim,  or  at  all  events  *  for  the  pur-  [*  782] 
pose  of  obtaining  evidence  which,  if  adequate,  he  would  set 
up  in  support  of  his  claim,  and  he  here  relates  the  conversation 
which  he  says  took  place  with  Lady  Lovat.  Now  the  test  has 
been  given  whether,  if  John  Fraser  had  been  alive,  he  would  have 
been  a  competent  witness  to  speak  to  what  took  place  so  as  to 
eliminate  the  element  of  hearsay  from  it.  Now  it  is  only  a 
verbal  precognition.  If  he  had  recorded  in  writing  the  state- 
ment of  Lady  Lovat,  or  if  instead  of  John  Fraser  going  himself 
he  had  sent  his  solicitor,  and  Lady  Lovat  had  said  to  his  solicitor 
the  things  which  she  is  stated  to  have  said  to  John  Fraser  him- 
self, and  if  the  solicitor  had  put  them  down  in  writing,  it  would 
have  been  simply  a  precognition  of  Lady  Lovat  with  a  view  to 
the  case.  There  seems  to  be  no  difference  in  principle  when 
instead  of  either  a  solicitor  going  to  Scotland  and  reducing  the 
statement  to  writing,  or  John  Fraser  himself  going  to  Scotland 
and  reducing  the  statement  in  writing,  John  Fraser  recites 
verbally  what  evidence  he  had  obtained  in  support  of  his  claim. 
That  is  what  it  seems  to  amount  to.  For  instance,  here  is  the 
statement :  "  Lady  Lovat  said  that  she  was  sure  he  was  Lord 
Lovat,  and  made  him  undress  and  show  a  mark  on  his  shoulder." 
That  is  simply  a  statement  that  Lady  Lovat  had  given  her  opinion 
that  he  was  the  right  man.  Then  as  to  the  remainder,  which  is  in 
the  nature  of  facts,  it  seems  very  difficult  to  separate  it  —  it  is 
all  part  of  the  res  gestae.  That  might  be  regarded  by  the  petitioner 
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as  immaterial;  but  any  materiality  which  it  might  have  would 
be  derived  from  the  connection  in  which  the  thing  occurred,  and 
its  importance  as  assuring  Lady  Lovat  in  her  opinion  that  the 
claimant  was  the  right  man.  Now,  if  that  was  an  ingredient 
which  entered  into  the  judgment  of  Lady  Lovat,  and  if  the  sub- 
stance of  the  thing  is  in  the  opinion  of  Lady  Lovat  given  to  Mr. 
Fraser,  when  he  went  to  get  up  the  case  in  the  North,  it  falls 
within  the  ruling  in  the  Lauderdale  Case  (see  ante,  p.  362  et  seg.). 
Earl  of  Selborne,  L.  C. :  — 

I  cannot  help  thinking  that  this  evidence  ought  to  be  rejected, 
and  I  rather  think  that  the  question  is  raised  upon  a  portion  of 
the  evidence  which,  if  admitted,  would  manifestly  have  so 
[*  783]  little  *  value  that  by  itself  it  could  not  have  much  influ- 
ence upon  the  case.  The  authorities,  which  were  referred 
to  the  other  day  in  the  Lauderdale  Case,  establish,  I  think,  this 
principle,  that  the  statements  of  a  deceased  person  as  to  matters 
which  weTe  within  his  knowledge,  and  as  to  which  he  would  have 
been  a  competent  witness,  are  admissible  when  the  circumstances 
under  which  they  were  made  are  such  as  to  be  consistent  with  a 
presumption  that  they  were  honest  and  true,  but  that  when  a 
person  endeavours  to  get  up  evidence  in  support  of  his  own  case, 
either  by  himself  or  by  another,  that  presumption  does  not  exist 
The  partiality  and  the  purpose  of  interest  vitiate  the  whole 
matter,  and  under  those  circumstances  you  cannot,  a  priori,  place 
reliance  upon  what  he  reports,  even  if  it  be  in  writing,  and  much 
less  if  it  be  oral.  As  to  the  degree  of  success  which  he  met  with 
in  hearing  things  said  to  him  by  persons  who  possibly  might  have 
been  witnesses,  which  things  were  in  support  of  his  case,  under 
those  circumstances,  the  onesidedness  and  the  element  of  par- 
tiality vitiate  the  thing  from  first  to  last,  and  make  it  unsafe  to 
give  credit  to  it.  For  that  reason,  as  I  understand  the  authorities 
which  were  referred  to  the  other  day,  such  evidence  is  an  excep- 
tion to  the  general  rule,  and  this  seems  to  me  to  be  a  case  clearly 
coming  within  that  exception ;  because  the  whole  motive  and 
purpose  of  this  man's  visit  to  Scotland  was  to  obtain,  if  he  could, 
something  in  support  of  the  claim  which  he  conceived  himself  to 
have,  and  which  he  had  already  been  endeavouring  to  get  some 
evidence  to  support 

Lord  Blackburn  concurred. 

Lord  Watson:  It  is  obvious  from  the  depositions  taken  of 
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the  aged  witnesses,  that  there  must  have  been  an  erroneous  im- 
pression in  the  minds  of  those  who  conducted  the  claimant's 
case,  that,  according  to  the  law  of  Scotland,  any  statement,  made 
at  any  time,  and  in  any  circumstances,  by  any  person,  becomes 
evidence  after  he  is  dead.  The  evidence  was  rejected. 

Further  evidence  was  gone  into,  and  Morgan  Lloyd,  Q.  C, 
summed  up  the  case  for  the  petitioner. 

Lords  Blackburn,  Selborne,  Bramwell,  and  FitzGerald 
delivered  opinions  to  the  effect  that  the  claimant  had  entirely 
failed  to  make  out  his  case. 

It  was  then  moved,  "  That  in  the  opinion  of  the  Com-  [813] 
mittee,  John  Fraser  has  no  right  to  the  title,  dignity, 
and  honours  claimed  in  his  petition,  and  that  a  report  be 
made  to  the  House  accordingly." 

The  resolution  was  reported  to  the  House  and  agreed  to. 
Lords'  Journals,  25th  and  26th  June,  1885. 

ENGLISH  NOTES. 

The  former  of  the  above  principal  cases  has  been  already  summarised 
—  under  the  title  "  Conflict  of  Laws  "  —  so  far  as  relates  to  the  ques- 
tion of  legitimation  depending  upon  the  domicil.  See  No.  4  of  "Con- 
flict of  Laws/'  5  R.  C.  747.  Under  the  present  title,  the  case  is 
selected  as  an  instructive  one  upon  the  limits  to  which  hearsay  evidence 
may  be  received  in  a  system  of  law  which  admits,  generally,  the  state- 
ments of  deceased  persons.  The  case  is  also  important,  upon  the  effect 
of  the  presumption  omnia  rite  acta,  and  as  bearing  upon  the  evidence  of 
a  marriage  at  a  place  and  time  as  to  which  there  can  be  no  evidence 
of  living  witnesses,  and  there  is  no  register. 

A  full  report  of  the  Shandwick  Succession  Case,  Macpherson  et  al.  v. 
ReiaVs  Trustees,  referred  to  by  Lord  Watson,  p.  407,  supra,  is  given 
in  a  note  to  the  report  of  the  Lovat  Peerage  Case  in  10  App.  Cas.  770. 
The  question  which  arose,  and  was  decided,  in  the  Shandwick  Case 
sufficiently  appears  by  the  following  extract  from  the  judgment  deliv- 
ered in  the  House  of  Lords  on  3rd  July,  1877,  by  Lord  Cairns,  L.  C. 
u  There  is  no  doubt  that  in  receiving  this  evidence  of  statements  made 
by  persons  deceased  the  law  of  Scotland  admits  of  a  latitude  which  is 
not  known  to  the  law  of  England,  but  we  have  here  an  unanimous 
judgment  of  the  Court  of  Session  in  Scotland,  who,  dealing  with  the 
well-established  principle  of  their  own  law,  have  held  the  evidence, 
which  in  this  case  was  rejected,  and  which  is  the  substance  of  the 
exception,  to  have  been  inadmissible. 
vol.  xi.  —  27 
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"I  cannot  better  describe  the  way  in  which  that  evidence  presents 
itself  to  my  own  mind  than  by  taking  the  words  of  the  Lord  President. 
He  refers  to  evidence  covered  by  the  exception,  aud  he  says,  speaking 
of  the  deponent,  Mackenzie,  '  This  is  his  means  of  knowledge.'  Then 
he  repeats  the  words:  '"I  knew  this  by  all  the  neighbours.  There 
was  no  word  about  it  till  William  Ross  of  Shandwick  was  killed,  and 
there  was  a  great  talk  about  who  was  the  heir  to  Shandwick.  I  heard 
this  from  many,  particularly  from  John  Poison  the  elder,  Hill  of 
Fearn.  He  died  about  eleven  years  ago,  and  was  then,  I  believe, 
about  eighty-nine  years  of  age.  Also  from  John  Vass,  Balintore,  who 
was  at  William  Boss  of  Shandwick's  funeral/'  Then  there  is  inter- 
posed a  passage  with  regard  to  what  happened  at  the  funeral ;  and  as 
John  Vass,  from  whom  the  information  was  derived,  was  at  the  funeral 
himself,  and  communicated  what  took  place  there  to  the  deponent,  I 
admitted  that  part  of  the  evidence.  But  after  that  he  goes  on  further: 
"I  have  also  heard  these  things  from  William  Boss,  farmer,  Hill  of 
Fearn,  who  himself  was  well  acquainted  with  George  Boss,  Tarrel. 
He  is  also  dead,  a  long  time  ago.  Also  from  Donald  Munro,  Loans  of 
Tullich,  who  is  also  dead  a  long  time  ago;  and  Alexander  Hendry, 
Tullich,  who  died  a  long  time  since  —  I  am  sure  fifty  years  since.  All 
these  died  old  men.  It  was  the  common  talk  of  the  country.  These 
men  I  have  named  above  I  remember  myself  to  have  heard  speak  of 
these  matters.  They  would  often  come  to  my  father's  on  a  winter's 
evening  when  I  was  a  boy  from  ten  to  thirteen,  and  they  would  always 
have  some  story  to  speak  about;  and  I,  as  young  boys  are,  was  very 
ready  to  take  it  up."  '  Then  the  Lord  President  continues:  ' Now  I 
can  hardly  conceive  a  more  graphic  description  of  mere  gossip  than 
what  is  contained  in  that  part  of  the  deposition,  and  it  was  upon  that 
ground,  and  because  it  was  not  shown,  or  even  alleged,  that  any  one 
of  the  persons  from  whom  the  witness's  information  was  derived  had 
any  peculiar  means  of  knowledge,  that  it  appeared  to  me  that  the  evi- 
dence was  inadmissible.  .  .  That  really  appears  to  me  to  be  the  gist 
of  the  case.  .  .  ." 
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No.  24  — LORD  DUNRAVEN  y.  LLEWELLYN. 
(ex.  ch.  1850.) 

No.  25.  —  REG.  v.  INHABITANTS  OF  BEDFORDSHIRE. 

(Q.  B.  1855.) 

RULE. 

Evidence  of  reputation  is  admissible  in  support  of  a 
claim  of  public  interest ;  and  for  that  purpose  evidence  of 
statements  of  deceased  persons  may  be  received. 

But  a  public  interest  for  this  purpose  is  not  constituted 
by  the  fact  that  many  persons  in  right  of  their  several 
tenements  —  as  tenants  of  a  manor  having  rights  of  com- 
mon appendant  in  respect  of  their  tenements  —  claim  rights 
of  a  similar  nature  over  the  locus  in  quo. 

Lord  Dunraven  v.  Llewellyn.1 

19  L.  J.  Q.  B.  388-392  (s.  c.  15  Q.  B.  791 ;  14  Jar.  1089). 

Evidence.  —  Reputation.  —  Boundary  of  Waste  of  Manor.  —  Right  of  [388] 
Common  appendant  private,  not  public.  —  Declarations  by  Residents  in 
Manor.  — Reputation  admissible  without  Proof  of  Enjoyment. 

On  a  question  between  the  lord  of  the  manor  of  0.  and  the  owner  of  a  free- 
hold estate  within  the  manor,  whether  a  certain  close  was  part  of  the  lord's 
waste  or  part  of  the  adjoining  estate  of  the  defendant,  after  proof  having  been 
given  that  there  were  very  many  lands  and  tenements  held  of  the  manor,  the 
tenants  whereof  in  respect  of  those  lands  had  always  exercised  rights  of  common 
for  all  their  commonable  cattle  on  the  waste  of  the  manor,  evidence  was  offered, 
on  the  part  of  the  lord,  of  declarations  ante  litem  motam  of  deceased  persons 
who  had  been  such  tenants  and  had  exercised  such  rights,  that  the  close  was 
parcel  of  the  waste.  Similar  declarations  made  by  deceased  residents  within 
the  manor  not  being  tenants  were  also  tendered.  No  evidence  was  given  of 
any  exercise  of  any  rights  of  common  on  the  close. 

Held,  that  the  want  of  evidence  of  acts  of  enjoyment  would  not  affect  the  ad- 
missibility of  evidence  of  reputation ;  and  that  declarations  by  residents  within 
a  manor  were  as  receivable  as  declarations  by  tenants  of  the  manor;  but  that 
these  declarations  were  not  admissible  in  evidence,  since  there  is  no  common 
law  right  for  all  tenants  of  a  manor  to  have  common  on  the  waste  of  the  manor, 
but  that  each  tenant  who  has  the  right  of  common  appendant  has  it  as  an  mci- 

1  Coram  Parke,  B.,  Aldebson,  B.,  Mauls,  J.,  Cbesswell,  J.,  Platt,  B.,  and 
Talfourd,  J. 
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dent  by  law  attached  to  his  particular  grant,  and  that  the  numerous  private 
rights  of  common  of  the  several  tenants  do  not  compose  one  public  right  so  as 
to  render  evidence  of  reputation  as  to  the  boundary  of  the  waste  admissible. 

[1850,  July  8.]   Error  from  the  Queen's  Bench. 

This  was  an  action  of  trespass  quare  clausum  /regit.  The 
defendant  pleaded,  among  other  things,  that  the  plaintiff  was  not 
possessed  of  the  closes  in  question,  and  that  the  closes  were  the 
soil  and  freehold  of  the  defendant  Issues  were  taken  on  these 
pleas. 

The  case  was  tried  before  Platt,  B.,  at  the  Summer  Assizes, 
1849,  for  the  county  of  Glamorgan.  Proof  was  given  (as  appeared 
by  the  bill  of  exceptions)  that  the  Queen  was  seised  in  her 
demesne  as  of  fee  of  the  manor  of  Ogmore,  in  the  above-mentioned 
county ;  that  the  plaintiff,  as  lessee  of  the  Crown,  was  in  posses- 
sion of  the  manor.  The  bill  of  exceptions  then  stated  as  follows : 
—  "  That  among  the  commons  and  wastes  of  and  within  the  said 
manor,  there  then  was,  and  from  time  immemorial  had  been,  a 
certain  common  and  waste  called  '  Mynydd  Llangeinor, '  being 
waste  of  and  in  the  said  manor;  the  same  common  and  waste 
being  of  great  extent,  and  of  the  continuous  length  of  more  than 
three  miles,  and  very  nearly  four  miles,  and  the  continuous 
breadth  of  one  mile  and  three  quarters  of  a  mile  in  the  broadest 
part  thereof;  and  further,  that  adjoining  to  and  surrounding  the 
said  common  and  waste,  and  within  the  same  manor,  there  were, 
and  immemorially  had  been,  very  many  distinct  messuages,  lands 
and  tenements,  severally  held  of  the  same  manor  by  several  tenants 
hereof  respectively,  which  said  tenants  for  the  time  being  of  the 
said  messuages,  lands,  and  tenements  respectively  had  in  respect 
thereof  severally  and  respectively  always  had,  exercised,  and  en- 
joyed, and  been  entitled  to  have,  exercise,  and  enjoy  rights  of 
common  for  all  their  commonable  cattle  in,  upon,  and 
[*389]  throughout  the  common  and  waste  of  *  Mynydd  Llangeinor." 

It  appeared  further,  that  the  defendant  was  the  owner  of 
an  estate  within  the  manor  adjoining  the  waste,  and  that  the 
question  which  the  action  was  brought  to  try  was,  whether  certain 
pieces  of  land,  which  intervened  between  what  was  undoubtedly 
the  lord's  waste  and  that  which  was  equally  undoubtedly  the 
defendant's  estate,  belonged  to  the  plaintiff  as  part  of  his  waste, 
or  to  the  defendant  as  part  of  his  estate. 
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The  plaintiff,  in  support  of  his  claim,  proposed  to  give  in  evi- 
dence statements,  made  before  any  controversy  arose,  by  certain 
deceased  tenants  of  certain  of  the  lands,  messuages,  and  tenements 
before  mentioned,  and  who,  as  such  tenants,  always  had  exercised 
and  enjoyed  such  rights  of  common  as  before  mentioned  in  the 
common  and  waste,  and  while  they  were  such  tenants,  to  the  effect 
that  the  pieces  of  land  in  question  were  parcel  of  the  above-men- 
tioned common  and  waste,  and  were  waste  of  the  manor.  He  also 
offered  statements  to  the  same  purport,  made  by  persons  deceased, 
resident  in  the  manor  and  well  acquainted  with  the  manor,  though 
not  tenants,  or  claiming  to  exercise  any  rights  of  common  on  the 
waste.  No  evidence  was  offered  of  the  exercise  of  any  right  of 
common  over  the  particular  pieces  of  land. 

The  learned  Judge  rejected  the  evidence,  and  the  jury  found  that 
the  closes  were  not  the  closes  of  the  plaintiff,  but  were  the  closes 
and  freehold  of  the  defendant 

A  bill  of  exceptions  was  tendered  to  the  ruling  of  the  learned 
Judge,  as"  to  the  admissibility  of  the  evidence  on  the  above- 
mentioned  facts. 

The  case  was  argued,  in  the  Court  of  Error,  in  the  sittings  after 
Trinity  Term,  1850,  by  — 

Ellis,  for  the  plaintiff  in  error  (the  plaintiff  below):  Two 
questions  were  raised  in  this  case ;  first,  whether  evidence  of  repu- 
tation was  admissible ;  secondly,  whether  the  want  of  evidence  of 
actual  user  within  the  time  of  living  memory  rendered  the  evi- 
dence of  reputation  inadmissible.  As  to  the  first  point,  it  is  sub- 
mitted that  the  declarations  of  deceased  persons,  as  to  the  boundary 
of  the  lord* 8  waste,  were  admissibla  The  tenants  of  the  manor 
are  interested  in  the  extent  of  the  waste.  Their  right  of  common 
on  the  waste,  being  the  right  of  an  aggregate  number  of  persons, 
falls  under  the  head  of  a  public  right,  and  may,  consequently,  be 
proved  by  evidence  of  reputation.  Weeks  v.  Sparke,  1  M.  &  S.  679 
(14  B.  R  546).  In  that  case  it  was  held,  that  after  having  shown 
an  enjoyment  in  fact,  evidence  of  reputation  might  be  given  to 
prove  a  prescriptive  right  in  the  plaintiff  to  use  for  tillage  with 
corn  during  part  of  the  year  a  place  in  which  the  defendant 
claimed  on  the  record  a  right  of  common  for  cattle  levant  and 
couchant ;  which  last  right  appeared  also  to  be  claimed  by  many 
others. 

[Maule,  J.    Prescription  is  a  private  right,  belonging  to  the 
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prescribing  party,  as  much  as  if  the  right  had  been  granted  by 
deed.    That  case  cannot  be  supported  to  its  full  extent] 

So  far  as  it  can  be  considered  as  deciding  that  evidence  of 
reputation  is  admissible  to  support  a  merely  private  right,  it  has 
been  overruled,  but  it  has  been  recognised  and  acted  upon  in 
Prichard  v.  Powell,  10  Q.  B.  589,  where  reputation  was  held 
admissible  in  support  of  an  allegation  of  an  immemorial  right  of 
common  pur  cause  de  vicinage.  In  Crease  v.  Barrett,  1  Cr.  M.  & 
R  919,  4L  J.  (N.  S. )  Ex.  297,  evidence  of  reputation  respecting 
the  custom  of  mining  in  a  particular  district  was  admitted.  So 
reputation  was  held  evidence  when  the  question  was  between  an 
individual  and  the  inhabitants  of  a  county  as  to  the  liability  to 
repair  a  bridge.  The  Queen  v.  Sutton,  8  Ad.  &  E.  516,  7  L.  J. 
(N.  S. )  Q.  B.  205.  The  right  to  a  ferry  is  a  matter  in  which  the 
public  are  sufficiently  interested  to  allow  evidence  of  reputation. 
Pirn  v.  Curell,  6  M.  &  W.  234.  Declarations  of  deceased  inhab- 
itants are  admissible  to  prove  the  boundaries  of  adjoining  parishes 
and  hamlets.  Nicholls  v.  Parker,  14  East,  331  (12  R  R  542), 
and  Thomas  v.  Jenkins,  6  Ad.  &  E.  525,  6  L.  J.  (N.  S.)  K  B. 

163.  The  extent  and  external  boundaries  of  a  manor  are 
[*390]  *proveable  by  evidence  of  reputation.  Evans  v.  Bees,  10 
Ad.  &  E.  151,  9  L.  J.  (K  S.)  M.  C.  83;  Doe  d.  Padwick 
v.  Skinner,  3  Ex.  84,  18  L.  J.  Ex.  107,  and  Briscoe  v.  Zomax, 
8  Ad.  &  E.  198,  7  L.  J.  QSt.  S.)  Q.  B.  148.  The  like  evidence,  it 
is  apprehended,  is  admissible  to  determine  in  this  case  the  boun- 
daries of  a  commonable  waste  within  the  manor.  The  boundary 
of  the  waste  may  be  termed  an  internal  public  boundary.  Barnes 
v.  Mawson,  1  M.  &  S.  77  (14  R  R  397),  is  quite  in  point  Cer- 
tain parts  of  the  manor  in  question  in  that  case  were  called  new 
land  and  other  parts  old  land;  and  the  inquiry  was,  whether  a 
certain  estate  was  part  of  the  new  land.  In  the  course  of  the 
argument,  Lord  Ellenborough  said,  u  As  to  the  reputation  that 
the  estate  was  always  termed  new  land,  the  evidence  was  admis- 
sible in  the  same  way  as  concerning  the  boundaries  of  a  manor,  to 
show  what  was  the  boundary  of  the  new  land  within  the  ambit  of 
which  this  particular  estate  was  included. "  Perambulations  of  a 
manor  are  admissible  in  proof  of  its  boundary.  Woolway  v.  Roe, 
1  Ad.  &  E.  114,  3  L.  J.  (N.  S.)  K  B.  121.  It  is  no  objection  to 
the  declarations  offered  in  this  case  that  they  were  in  favour  of  the 
rights  of  the  parties  making  them.    They  were  made  ante  litem 
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motam.  In  order  to  be  admissible,  the  declarations  must  be  made 
by  parties  having  a  competent  knowledge  of  the  rights;  they  gen- 
erally must  have  a  certain  amount  of  interest  in  the  matter. 
Crease  v.  Barrett  It  is  no  objection  that  reputation  as  evidence 
of  a  public  boundary  is  used  for  the  purpose  of  establishing  a 
private  right  Briscoe  v.  Lomax  shows  that  a  party  who  wishes 
to  prove  the  boundary  of  his  estate  may  offer  evidence  of  reputa- 
tion to  prove  the  boundary  of  the  manor  in  which  it  lies,  and  may 
then,  by  other  evidence,  prove  that  his  estate  is  conterminous  with 
the  manor. 

Secondly,  it  was  not  necessary  to  give  evidence  of  user  of  the 
locus  in  quo  as  part  of  the  waste  within  living  memory  before  evi- 
dence of  reputation  was  admissible.  The  proposition  to  that  effect 
in  Weeks  v.  Sparke  is  distinctly  overruled  in  Crease  v.  Barrett. 
Starkie  on  Evidence,  p.  183.  It  never  has  been  applied  to  ques- 
tions of  boundary. 

[Parke,  B.  The  want  of  evidence  of  user  only  goes  to  the 
weight  of  the  evidence  of  reputation.] 

Martin,  for  the  defendant  in  error,  the  defendant  below.  The 
evidence  in  this  case  merely  shows  that  certain  persons  have  a 
right  of  common  in  the  waste  of  this  manor.  There  is  no  public 
right  in  question.  It  is  not  said  how  they  obtained  the  right, 
whether  by  grant  or  by  prescription.  It  is  submitted,  the  Court 
cannot  presume  that  it  existed  by  custom. 

[Maule,  J.  It  is  not  alleged  in  this  bill  of  exceptions,  that 
the  right  of  common  was  by  custom.] 

[Parke,  B.  It  is  ambiguous  whether  the  right  of  common 
belongs  to  all  the  tenants  of  the  manor,  or  to  some  only.] 

The  right  of  common  here  is  merely  a  private  right  of  a  few  per- 
sons, and  reputation  is  not  evidence  in  such  a  case.  Morewood  v. 
Wood,  14  East,  327,  n.  (12  R  R  537),  and  The  King  v.  Antrobus, 
2  Ad.  &  E.  788,  4  L  J.  (N.  S.)  K  B.  91. 

The  bill  of  exceptions  does  not  find  that  the  right  of  common 
was  exercised  by  the  tenants  as  tenants  of  the  manor. 

[Alderson,  B.  It  may  be  that  particular  rights  were  granted 
to  particular  tenants.  If  so,  the  question  would  be,  whether 
several  particular  rights  could  be  treated  as  equivalent  to  one 
general  one.] 

It  does  not  even  follow  that  all  the  tenants  have  the  same 
rights.    This  is  not  like  the  case  of  all  the  tenants  of  the  manor 
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having  a  general  right  of  common  over  all  the  wastes  in  the 
manor.  In  Clothier  v.  Chapman,  14  East,  331  (12  R  R  543), 
reputation  as  to  the  boundaries  of  a  waste  alleged  to  be  parcel  of 
a  farm  was  rejected.    The  observations  of  Littledale,  J.,  in 

Richard*  v.  Bassett,  10  B.  &  C.  657,  8  L.  J.  K.  B.  289, 
[*  391]  are  very  strong  *as  to  the  propriety  of  limiting  evidence 

of  reputation  to  questions  of  really  public  rights.  In 
Barnes  v.  Mawson,  in  the  passage  relied  on  by  the  other  side, 
Lord  Ellenborough,  C.  J.,  is  not  giving  a  considered  judgment  on 
a  point  discussed  before  him.  His  remarks  are  not  in  accordance 
with  the  decisions  of  later  times.  Besides,  whether  a  portion  of 
a  manor  be  called  new  land  or  old  land  is,  in  reality,  a  question 
of  fact,  not  a  question  of  reputation.  The  evidence  of  reputation 
was  properly  admitted  in  The  Queen  v.  Sutton  to  prove  the  right 
of  common  pur  cause  de  vicinage,  as  that  can  only  exist  by  custom ; 
and  it  is  conceded  that  reputation  is  evidence  to  prove  a  custom. 
The  admission  of  evidence  of  reputation  depends  upon  authority, 
not  on  principle.  The  Courts  will  not  extend  it  beyond  the 
decided  cases.  It  is  very  likely  to  mislead.  It  must  be  admitted, 
that  after  the  case  of  Crease  v.  Barrett  the  second  objection  cannot 
be  supported. 

Ellis,  in  reply.  There  is  a  sufficient  statement  of  a  general 
right  of  common  in  all  the  tenants  of  the  manor  to  allow  the 
admission  of  evidence  of  reputation.  The  first  class  of  declara- 
tions offered  were  declarations  by  deceased  tenants,  who,  in  the 
capacity  of  tenants  holding  tenements  of  the  manor,  exercised 
their  rights  of  common  on  the  waste. 

[Parke,  B.  If  this  is  a  common  in  which  all  the  tenants  are 
interested,  the  declarations  of  persons  resident  near  the  spot  would 
be  also  admissible  primd  facie.  The  only  question  remaining, 
therefore,  is  whether  this  is  a  public  matter.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  — 
Parke,  B.  The  question  in  this  case  is,  whether  my  Brother 
Platt  was  right  in  rejecting  evidence  of  reputation,  offered  on 
the  trial  before  him,  to  show  the  title  of  the  lord  of  the  manor  of 
Ogmore  to  certain  land  within  the  ambit  of  the  manor.  The  evi- 
dence was,  that  there  were  very  many  lands  and  tenements  held 
of  the  manor,  the  tenants  whereof,  in  respect  of  those  lands,  had 
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always  exercised  rights  of  common,  for  all  their  commonable 
cattle,  on  a  certain  waste  adjoining  to  which  was  the  locus  in  quo, 
and  that  deceased  persons  being  such  tenants,  and  exercising  such 
rights  ante  litem  motam,  declared  that  the  locus  in  quo  was  parcel 
of  the  waste.  Another  description  of  evidence  was,  that  certain 
deceased  residents  in  the  manor  had  made  similar  declarations. 
No  evidence  was  given  of  the  exercise  of  any  rights  by  the  tenants 
over  the  locus  in  quo.  My  Brother  Platt  rejected  the  evidence, 
and  we  think  rightly.  In  the  course  of  the  argument  we  inti- 
mated our  opinion,  that  the  want  of  evidence  of  acts  of  enjoyment 
of  the  rights  did  not  affect  the  admissibility  of  the  evidence,  but 
only  its  value  when  admitted.  We  also  stated  that  no  objection 
could  be  made  to  the  evidence,  on  the  ground  that  it  proceeded 
from  persons  who  had  not  competent  knowledge  upon  the  subject, 
or  from  persons  who  were  themselves  interested  in  the  question. 
The  main  inquiry  was,  whether  this  was  a  subject  of  a  sufficiently 
public  nature  to  justify  the  reception  of  hearsay  evidence  relating 
to  it  If  this  question  had  been  one  in  which  all  the  inhabitants 
of  the  manor,  or  all  the  tenants  of  it,  or  of  a  particular  district  of 
it,  had  been  interested,  reputation  from  any  deceased  inhabitant 
or  tenant,  or  even  deceased  residents  in  the  manor,  would  have 
been  admissible,  such  residents  having  presumably  a  knowledge 
of  such  local  customs ;  and  if  there  had  been  a  common  law  right 
for  every  tenant  of  the  manor  to  have  common  on  the  wastes  of  a 
manor,  reputation  from  any  deceased  tenant  as  to  the  extent  of 
those  wastes,  and  therefore  as  to  any  particular  land  being  waste 
of  the  manor,  would  have  been  admissible.  But  although  there 
are  some  books  which  state  that  "  common  appendant "  is  u  of 
common  right,"  and  that  "  common  appendant"  is  the  "  common 
law  right"  of  every  free  tenant  on  the  lord's  wastes,  for  example, 

1  Wms.  Saund.  346,  d,  note  I,  and  Barnett  v.  Reeve,  Willes, 
231,  it  is  not  to  be  understood  that  every  tenant  of  a  manor  has 
by  the  common  law  such  a  right,  but  only  that  certain 
tenants  *  have  such  a  right,  not  by  prescription,  but  as  a  [*  392] 
right  by  common  law,  incident  to  the  grant.    This  is  ex- 
plained in  Lord  Coke's  Commentaries  on  the  Statute  of  Merton, 

2  Inst  85.  He  says,  "  By  this  recital  (of  that  statute)  a  point  of 
the  ancient  common  law  appeareth,  that  when  a  lord  of  a  manor 
(wherein  were  great  waste  grounds)  did  enfeoff  others  of  some  par- 
cels of  arable  lands,  the  feoffees  ad  manutenendum  servitium  soccb 
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should  have  common  in  the  said  wastes  of  the  lord,  for  two  causes : 
—  First,  as  incident  to  the  feoffment,  for  the  feoffee  could  not 
plough  and  manure  his  ground  without  beasts,  and  they  could  not 
be  sustained  without  pasture;  and  by  consequence  the  tenant 
should  have  common  in  the  wastes  of  the  lord,  for  his  beasts  which 
do  plough  and  manure  his  tenancy  as  appendant  to  his  tenancy, 
and  this  was  the  beginning  of  '  common  appendant '  The  second 
reason  was,  for  maintenance  and  advancement  of  agriculture  and 
tillage,  which  was  much  favoured  by  law. "  The  same  law  is  laid 
down  in  Coke  v.  Forster,  1  Roll.  Abr.  396,  1,  45. 

This  right,  therefore,  is  not  a  common  right  of  all  tenants,  but 
belongs  only  to  each  grantee  (before  the  statute  quia  emptores)  of 
arable  land  by  virtue  of  his  individual  grant,  and  is  an  incident 
thereto ;  and  it  is  as  much  a  peculiar  right  of  the  grantee  as  one 
derived  by  express  grant  or  by  prescription,  though  it  differs  in 
its  extent,  being  limited  to  such  cattle  as  are  kept  for  ploughing 
and  manuring  the  arable  land  granted,  and  as  are  of  a  description 
fit  for  that  purpose ;  whereas  the  right  by  grant  or  prescription  has 
no  such  limits,  and  depends  upon  the  will  of  the  grantor.  We 
are,  therefore,  of  opinion  that  this  case  is  precisely  in  the  same 
situation  as  if  evidence  had  been  offered  that  there  were  many  per- 
sons, tenants  of  the  manor,  who  had  separate  prescriptive  rights 
over  the  lord's  wastes,  and  reputation  is  not  admissible  in  the 
case  of  such  separate  rights,  each  being  private,  and  depending  on 
each  separate  prescription,  unless  the  proposition  can  be  supported, 
that  because  there  are  many  such  rights,  the  rights  have  a  public 
character,  and  the  evidence  therefore  becomes  admissible.  We 
think  this  position  cannot  be  maintained.  It  is  impossible  to  say 
in  such  a  case  where  the  dividing  point  is.  What  is  the  number 
of  rights  which  is  to  cause  their  nature  to  be  changed,  and  to  give 
them  a  public  character  ?  But  it  is  said  that  there  are  cases  which 
have  decided,  that  where  there  are  numerous  private  prescriptive 
rights  reputation  is  admissible,  and  the  case  of  Weeks  v.  Sparke 
is  relied  upon  as  establishing  that  proposition.  The  reasons  given 
by  the  different  Judges  in  that  case  would  certainly  not  be  satis- 
factory at  this  day ;  some  putting  it  on  the  ground  of  the  custom 
of  the  circuit,  some  upon  the  ground  that  where  there  was  proof  of 
the  enjoyment  of  the  right  reputation  was  admissible ;  both  these 
reasons  are  now  held  to  be  insufficient.  It  may  be  that  the  evi- 
dence admitted  was  that  of  reputation  from  deceased  commoners, 
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which  would  be  admissible  on  the  same  principle  that  the  state- 
ment of  a  deceased  person  in  possession  of  land  abridging  or  limit- 
ing his  interest  is  admissible ;  but  that  reason  does  not  apply  to 
the  present  case,  because  the  statements  are  used  to  extend,  not  to 
limit  the  rights.  It  was  also  said,  that  the  case  of  Weeks  v. 
Sparke  had  since  been  sanctioned  by  the  Court  of  Queen's  Bench 
in  that  of  Prichard  v.  Powell,  where  it  was  held,  that  reputation 
was  admissible  to  prove  common  between  two  wastes  pur  cause  de 
vicinage.  But  the  claim  in  that  case  was  treated  as  a  matter  of 
immemorial  custom  (10  Q.  B.  603),  and  reputation  in  support  of 
a  custom  is  admissible.  We  are  of  opinion,  therefore,  that  the 
evidence  of  reputation  offered  in  this  case  was,  according  to  the 
well-established  rule  in  the  modern  cases,  inadmissible,  as  it  is, 
in  reality,  in  support  of  a  mere  private  prescription,  and  the  num- 
ber of  these  private  rights  does  not  make  them  to  be  of  a  public 
nature.    Therefore  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Reg.  v.  Inhabitants  of  Bedfordshire. 

24  L.  J.  Q.  B.  81-86  (s.  c.  4  Ell.  &  Bl.  535). 

Evidence*  —  Reputation.  —  Matters  of  Public  Interest.  — Liability  to  re-  [81] 
pair  Batione  Tenures. 

Evidence  of  reputation  is  admissible  in  questions  relating  to  matters  of  public 
and  general  interest,  notwithstanding  that  matters  of  private  interest  may  also 
be  involved  in  the  inquiry. 

Therefore,  on  the  trial  of  an  indictment  against  the  county  of  B.  for  the  non- 
repair of  a  bridge,  to  which  they  pleaded  that  A.  was  liable  ratione  tenures  to 
repair  a  portion  of  the  bridge,  evidence  of  reputation  that  A.  and  his  predecessors 
were  liable  to  do  the  repairs  to  that  part,  was  held  to  be  admissible. 

[1855,  January  24]  This  was  a  presentment,  by  a  Justice  of 
the  Peace,  at  the  Quarter  Sessions  for  the  county  of  Bedford,  under 
the  13  Geo.  III.  c.  59,  that  a  common  and  public  bridge,  com- 
monly called  Harrold  Bridge,  in  the  parishes  of  Odell  and  Chel- 
lington,  in  the  county  of  Bedford,  was  out  of  repair,  and  that  the 
inhabitants  of  the  said  county  ought  to  repair  and  amend  the 
same. 

This  presentment  having  been  removed  by  certiorari,  the  defend- 
ants pleaded  (except  as  to  the  portions  of  the  said  bridge  after 
specified)  not  guilty ;  and  as  to  a  certain  portion  of  the  said  bridge, 
commencing  at  the  northern  end  thereof,  and  extending  thence  for 
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the  length  of  twenty  yards  along  the  said  bridge,  and  throughout 
the  whole  breadth  thereof  to  the  centre  of  the  pier  between  the 
first  and  second  arches  thereof,  that  one  Crewe  Alston,  by  reason 
of  his  tenure  of  the  demesne  lands  of  the  manor  of  Odell,  in  the 
parish  of  Odell,  in  the  county  aforesaid,  and  of  the  services  of 
the  same  manor,  ought  to  repair  and  amend  the  said  portion  of  the 
said  bridge  when  and  so  often  as  there  might  be  occasion.  The 
plea  then  alleged  a  similar  liability  in  Earl  de  Grey  and  other 
persons  respectively  to  repair  other  portions  of  the  bridge,  by 
reason  of  their  tenure  of  other  lands.  The  replication  took  issue 
on  the  several  allegations  in  the  plea. 

The  cause  came  on  to  be  tried,  before  Cbesswell,  J.,  at  the 
Huntingdon  Summer  Assizes,  1854,  when  it  appeared  that  Harrold 
Bridge  consisted  of  a  main  bridge  over  the  Eiver  Ouse,  containing 
six  arches,  a  second  portion  over  some  dead  water,  containing  nine 
arches,  and  a  long  foot-bridge,  containing  nineteen  arches.  It 
was  not  disputed  that  the  inhabitants  of  the  county  were  liable  to 
repair  the  foot-bridge  or  the  nine  arches  over  the  dead  water ;  but 
as  to  the  bridge  of  six  arches  over  the  main  river,  the  case  of  the 
defendants  was,  that  a  liability  to  repair  ratione  tenures  attached 
upon  Mr.  Alston  as  to  the  first  arch  at  the  northern  end,  upon 
Earl  de  Grey  as  to  the  second  arch,  and  upon  the  Misses  Trevor 
as  to  the  third  arch,  the  county  being  liable  to  repair  the  remain- 
ing three  arches.  The  substantial  question  was  as  to  the  non- 
repair of  the  three  arches  alleged  to  be  repairable  ratione  tenures, 
and  a  great  deal  of  evidence  was  given  by  the  defendants  in  sup- 
port of  that  part  of  the  plea.  In  the  course  of  the  trial,  a  witness 
was  asked  by  the  counsel  for  the  defendants  whether  he  had  ever 
heard  his  deceased  father  or  grandfather  (both  of  whom  had  done 
repairs  to  the  bridge)  say  who  was  liable  to  repair  these  three 
arches.  This  question,  being  objected  to  as  inadmissible,  was  not 
permitted  by  the  learned  Judge  to  be  answered  by  the  witness. 
The  jury  returned  a  verdict  for  the  Crown  upon  the  issues  raised 
upon  the  liability  to  repair  ratione  tenures. 

A  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on 
the  ground  of  the  improper  rejection  of  evidence,  having  been 
obtained,  — 

Tozer  and  Wells  showed  cause.1    Both  upon  principle  and 

1  January  18,  before  Lord  Campbell,  C.  J.,  Colebidge,  J.,  Wiohtmaw,  J.,  and 
Cbompion,  J. 
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authority  evidence  of  reputation  is  not  admissible  to  show  a  lia- 
bility of  a  private  person  to  repair  a  bridge  or  a  road  ratione 
tenures.  The  only  case  directly  in  point  is  The  Queen  v.  The 
Inhabitants  of  Wavertree,  2  Moo.  &  R  353,  where,  upon  an 
indictment  against  a  parish  for  non-repair  of  a  road  evidence  of 
reputation  was  offered  to  show  that  an  individual  was 
liable  *  ratione  tenures,  and  Maule,  J. ,  expressly  decided  [*  82] 
that  such  evidence  was  not  admissible,  as  the  liability  was 
of  a  private  nature.  No  doubt,  the  defendants  (the  parish)  were 
there  acquitted,  so  there  was  no  opportunity  of  reviewing  the 
decision.  In  a  note  to  that  case,  all  the  authorities  bearing  upon 
the  question  are  referred  to.  In  Morewood  v.  Wood,  14  East, 
327,  n.  (12  R  R  537),  Lord  Kenyon,  C.  J.,  lays  down  the  cor- 
rect rule  upon  this  subject,  namely,  that  the  matter  in  respect  of 
which  hearsay  is  admissible  must  be  one  of  public  interest  and 
concern,  because  all  mankind  being  interested  therein  it  is  natural 
to  suppose  they  may  be  conversant  with  the  subjects,  and  that 
they  should  discourse  together  about  them,  having  all  the  same 
means  of  information ;  and  Buller,  J. ,  there  adds,  that  a  founda- 
tion for  evidence  of  reputation  ought  tt  first  to  be  laid  by  other 
evidence  of  the  right.  *  The  jury  should  be  furnished  with  some 
means  of  saying  what  weight  is  to  be  attached  to  the  evidence. 
No  doubt,  reputation  is  admissible  to  prove  a  matter  which  affects 
not  only  the  public  at  large,  but  also  a  large  and  entire  class  of 
persons.  But  the  principle  upon  which  it  is  admitted  is  still  the 
same.  Weeks  v.  Sparke,  1  M.  &  S.  679  (14  R  R  546).  In 
questions  as  to  the  boundaries  of  manors,  reputation  is  admissible, 
because  the  tenants  are  the  proper  depositaries  of  information,  and 
they  of  all  others  have  the  means  of  knowledge  In  Prichard  v. 
Powell,  10  Q.  B.  589,  15  L.  J.  Q.  B.  166,  reputation  was  admitted 
to  support  a  right  of  common  pur  cause  de  vicinage  between  two 
neighbouring  commons ;  but  it  was  there  only  necessary  to  show 
the  existence  for  a  certain  time  of  the  claim  set  up  in  order  to 
define  the  rights  of  the  parties.  It  was  not  necessary  to  give 
evidence  showing  a  legal  origin.  That  decision  proceeded  on  the 
authority  of  Weeks  v.  Sparke,  and  must  be  considered  as  overruled 
by  Earl  Dunraven  v.  Llewellyn,  15  Q.  B.  791,  19  L.  J.  Q.  B.  388 
(p.  419,  ante),  where  the  Court  of  Exchequer  Chamber  held  that 
reputation  was  not  admissible  to  establish  a  right  of  common 
appendant  over  the  lord's  waste.    The  King  v.  Cotton,  3  Camp. 
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444  (14  R  R  780),  is  not  an  authority  either  way,  as  the  award 
which  was  offered  as  evidence  of  reputation  was  made  post  litem 
motam.  In  The  King  v.  Antrobus,  2  Ad.  &  R  788,  4  L  J. 
(N.S.)  K.  B.  91,  there  is  a  dictum  of  Patteson,  J.,  intimating 
that  reputation  is  not  admissible  to  prove  a  liability  to  repair 
ratione  tenurce,  and  there  such  evidence  was  rejected  as  proof 
of  an  obligation  upon  an  individual  to  perform  a  public  duty. 
Drinkwater  v.  Porter,  7  Car.  &  P.  181,  is  very  different  from  the 
present  case.  There  the  issue  was,  whether  a  place  on  the  bank 
of  a  river  was  a  public  landing-place,  as  to  which  the  public  must 
have  had  the  proper  means  of  knowledge.  The  Queen  v.  Sutton, 
8  Ad.  &  R  516,  7  L.  J.  (N.S.)  Q.  B.  205,  was  a  case  not  of  repu- 
tation, but  of  matters  of  judicial  proceeding,  which  were  of  course 
properly  received  in  evidence,  whether  the  liability  charged  was 
of  public  or  private  right.  It  would  be  extremely  dangerous  in 
such  a  case  as  the  present  to  admit  evidence  of  reputation,  which 
ought  not  to  be  allowed  except  where  the  declaration  is  made  by 
a  person  who  has  personal  knowledge  of  the  fact  declared.  Here 
there  is  nothing  to  show  that  the  answer  to  the  question  proposed 
would  have  contained  anything  but  the  merest  hearsay.  Suppose 
that  the  stewards  of  these  manors,  being  occupiers  of  land  in  the 
neighbourhood,  had  been  shown  to  have  done  repairs,  there  is 
nothing  to  lead  to  the  conclusion  that  they  did  so  by  reason  of 
the  prescriptive  liability  of  the  lands. 

[Crompton,  J.  If  A.  B.  were  charged  with  a  liability  to  repair 
ratione  tenurce,  and  he  were  to  set  up  C.  D.  's  liability  to  repair 
ratione  tenurce,  might  each  give  evidence  of  reputation  to  fix  the 
other's  liability  ?] 

It  is  contended  that  this  could  not  be  done,  as  this  is  a  mere 
private  question  not  directly  concerning  the  public  or  any  definite 
class  of  persons.  The  learned  Judge,  therefore,  was  correct  in 
rejecting  the  evidence. 

Worlledge  and  Pearce,  in  support  of  the  rule.  The  evidence  of 
reputation  ought  to  have  been  admitted.  The  indictment 
[*  83]  charges  the  county  at  large  with  the  *  liability  to  repair, 
and  they  seek  to  discharge  themselves  by  showing  that  cer- 
tain individuals  are  liable.  The  evidence,  therefore,  if  admitted, 
would  go  to  discharge  the  public  liability  as  well  as  to  charge  the 
individual.  It  would  clearly  be  admissible  to  charge  the  public : 
why  not  then  to  discharge  the  public  by  showing  that  an  indi- 
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vidual  is  liable  ?  One  ground  upon  which  evidence  of  reputation 
is  admitted  is,  that  the  matter  to  which  it  relates  concerns  the 
public,  who  are  likely  to  know  the  truth  and  to  converse  on  the 
subject.  Applying  that  test  here ;  so  long  as  a  bridge  is  repaired, 
it  is  immaterial  to  the  public  who  is  liable  to  repair  it,  but  if  it 
is  out  of  repair  every  person  who  requires  to  use  it  has  an  interest 
in  knowing  against  whom  he  ought  to  proceed  to  compel  the 
repairs,  and  it  is  probable  that  such  liability  will  become  a  topic 
of  conversation  in  the  neighbourhood.  This  is  equally  so  whether 
the  county  or  a  private  person  is  bound  to  do  the  repairs.  But, 
according  to  The  Queen  v.  Bucknall,  2  Ld.  Eaym.  792,  804,  The 
Queen  v.  The  Duchess  of  Buccleuch,  1  Salk.  358,  and  The  Queen  v. 
Watts,  7  Mod.  55,  if  a  manor  is  charged  with  the  liability  to 
repair  a  bridge  or  highway,  every  tenant  of  the  manor  is  individ- 
ually liable  to  the  whole  charge.  In  that  view,  therefore,  this  is 
a  matter  which  concerns  a  large  class  of  persons,  viz. ,  the  tenants 
of  the  manor ;  and  so  the  evidence  is  admissible.  It  is  unneces- 
sary to  contend  at  present  that  this  evidence  would  be  admissible 
in  a  contest  between  two  private  liabilities,  because  here  the  pub- 
lic liability  is  in  issue.  It  is  said  that  the  reputation  may  have 
originated  without  competent  knowledge  of  the  fact;  but,  on  the 
other  hand,  it  may  be  founded  on  an  admission  of  liability  by  the 
lord  of  the  manor  on  a  former  occasion. 

[Lord  Campbell,  C.  J.  Or  it  may  have  arisen  from  his  having 
been  convicted.  ] 

The  only  authority  directly  against  admitting  this  evidence  is 
The  Queen  v.  Wavertree  ;  but  the  view  taken  by  M aule,  J. ,  there 
would,  if  carried  out  to  its  full  extent,  exclude  reputation  in  many 
cases  where  it  is  undoubtedly  admissible.  Suppose  there  were  a 
claim  of  a  public  footpath  across  a  park.  There  evidence  of  repu- 
tation as  to  user  by  the  public  is  clearly  admissible,  and  yet  it 
tends  to  throw  a  burden  upon  the  owner  of  the  park.  It  is  never- 
theless admissible,  because  it  goes  to  establish  a  public  right 

[Lord  Campbell,  C.  J.  Would  evidence  of  reputation  be  admis- 
sible in  an  indictment  charging  an  individual  with  a  liability  to 
repair  ratione  tenurce  f\ 

The  Queen  v.  Sutton  is  an  authority  that  it  would.  It  was 
argued  that  the  evidence  there  was  admissible  as  reputation,  and 
although  the  judgment  of  the  Court  does  not  in  terms  state  that  it 
was  admitted  on  that  ground,  it  is  quite  consistent  with  that  being 


432 


EVIDENCE. 


Ho.  20.  —  Beg.  v.  Inhabitant!  of  Bedfordshire,  84  L.  J.  Q.  B.  88,  84. 

the  ground  of  the  decision.  Indeed,  the  presentment  and  ver- 
dict of  the  jury  could  not  be  properly  admissible  on  any  other 
ground,  except  that  of  reputation.  Evans  v.  Bees,  10  Ad.  &  K 
151,  9  L.  J.  (N.a)  M.  C.  83;  Laybourn  v.  Crisp,  4  M.  &  W. 
320,  8  L  J.  (N.S.)  Ex.  118 ;  and  Pirn  v.  Curell,  6M.4W.  234. 
The  proceedings  there  admitted  cannot  be  treated  as  a  judgment  in 
rem.  In  The  Earl  of  Carnarvon  v.  Villebois,  13  M.  &  W.  313, 
14  L.  J.  Ex.  233,  evidence  of  reputation  was  admitted  to  prove  a 
prescriptive  claim  of  free  warren  over  a  manor.  The  dictum  of 
Patteson,  J. ,  in  The  King  v.  Antrobus,  is  put  merely  interroga- 
tively, without  expressing  any  opinion  on  the  point;  and  the 
decision  in  The  King  v.  Cotton  is  against  the  view  there  supposed 
to  be  thrown  out 

[Lord  Campbell,  C.  J.  The  objection  there  was,  that  the  evi- 
dence was  post  litem  motam.  ] 

Still  the  learned  Judge  rests  its  admissibility  if  it  had  been  ante 
litem  motam  on  the  ground  of  reputation.  In  The  Queen  v.  Leigh, 
10  Ad.  &  E.  398,  orders  of  Commissioners  of  Sewers  were  admitted 
as  evidence  of  liability  to  repair  sea-walls  ratione  tenures.  This 
can  only  have  been  on  the  ground  of  reputation.  The  Earl  of 
Dunraven  v.  Llewellyn  has  no  direct  bearing  on  the  present  case, 

because  the  claim  of  the  right  of  common  was  in  respect 
[*  84]  of  a  particular  tenement,  and  therefore  not  a  matter  of  *  such 

a  nature  as  would  make  reputation  admissible. 

Cur.  adv.  vult 

Judgment  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  The  question  which  we  have  to  deter- 
mine in  this  case  is  whether,  at  the  trial  of  an  indictment  for  the 
non-repair  of  a  public  bridge,  with  a  plea  that  third  persons  are 
bound  to  repair  the  bridge  ratione  tenurce,  evidence  of  reputation 
be  admissible.  The  law  of  England  lays  down  the  rule,  that  on 
the  trial  of  issues  of  fact  before  a  jury  hearsay  evidence  is  to  be 
excluded,  as  the  jury  might  often  be  misled  by  it,  but  makes 
exceptions  when  a  relaxation  of  the  rule  tends  to  the  due  investi- 
gation of  truth  and  the  attainment  of  justice.  One  of  these  excep- 
tions is  when  the  question  relates  to  matters  of  public  or  general 
interest  The  term  "  interest  "  here  does  not  mean  that  which  is 
interesting  from  gratifying  curiosity  or  a  love  of  information  or 
amusement,  but  that  in  which  a  class  of  the  community  have  a 
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pecuniary  interest,  by  which  their  legal  Tights  or  liabilities  are 
affected.  The  admissibility  of  the  declarations  of  deceased  per- 
sons in  such  cases  is  sanctioned,  because  these  rights  and  liabili- 
ties are  generally  of  ancient  and  obscure  origin,  and  may  be  acted 
upon  only  at  distant  intervals  of  time;  because  direct  proof  of 
their  existence,  therefore,  ought  not  to  be  required;  because  in 
local  matters  in  which  the  community  are  interested,  all  persons 
living  in  the  neighbourhood  are  likely  to  be  conversant ;  because 
common  rights  and  liabilities  being  naturally  talked  of  in  public, 
what  is  dropped  in  conversation  respecting  them  may  be  presumed 
to  be  true ;  because  conflicting  interests  would  lead  to  contradic- 
tion from  others  if  the  statements  were  false,  and  thus  a  trust- 
worthy reputation  may  arise  from  the  concurrence  of  many  parties 
unconnected  with  each  other,  who  are  all  interested  in  investigat- 
ing the  subject  But  the  relaxation  has  not  been,  and  ought  not 
to  be,  extended  to  questions  relating  to  matters  of  mere  private 
interest;  for  respecting  these,  direct  proof  may  be  given,  and  no 
trustworthy  reputation  is  likely  to  arise.  We  must  remark,  how- 
ever, that  although  a  private  interest  should  be  involved  with  a 
matter  of  public  interest,  the  reputation  respecting  rights  and 
liabilities  affecting  classes  of  the  community  cannot  be  excluded, 
or  this  relaxation  of  the  rule  against  the  admission  of  hearsay 
evidence  would  often'  be  found  unavailing. 

Let  us  now  upon  these  principles  examine  whether  the  issue 
joined  on  the  record  raises  a  question  on  which  evidence  of  repu- 
tation ought  to  be  admitted.  It  does  involve  matter  of  private 
right,  viz.,  whether  certain  lands  are  burdened  with  the  charge 
of  repairing  certain  arches  of  this  bridge,  a  matter  of  great  impor- 
tance to  the  owners  of  these  lands.  But  does  it  not  likewise 
relate  to  matters  of  public  and  general  interest  within  the  received 
legal  meaning  of  these  words  ?  All  the  inhabitants  of  the  county 
of  Bedford  who  have  any  property  liable  to  be  assessed  to  the 
county  rate  have  an  interest  in  the  question,  whether  the  bridge 
is  to  be  repaired  by  the  county,  or  whether  the  county  is  exempted 
from  this  burden,  the  obligation  to  repair  it  lying  upon  the  owners 
of  certain  lands  ratione  tenures.  The  amount  of  the  sum  which 
every  such  inhabitant  is  liable  to  contribute  to  the  county  rate 
will  be  affected  by  the  verdict  of  the  jury. 

There  is  likewise  another  class  of  the  community  who  have  an 
interest  in  this  question,  probably  not  so  numerous,  but  sufficiently 
vol.  xi.  — 28 
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numerous  to  make  it  a  matter  of  public  interest,  —  those  who 
have  occasion  to  use  the  bridge.  When  it  becomes  ruinous  and 
impassable  (as  it  now  is),  the  liability  to  repair  it  is  a  matter  of 
much  importance  to  this  class  of  the  community.  If  they  indict 
the  county,  the  burden  of  repairing  lying  upon  the  owners  of 
lands  ratione  tenurce,  or  if  they  indict  the  owners  of  these  lands, 
the  burden  of  repairing  lying  upon  the  county,  they  fail  in  the 
prosecution ;  they  incur  a  heavy  expense,  and  the  bridge  remains 
ruinous  and  impassable.  The  question,  therefore,  is  almost  sure 
to  be  discussed  in  the  neighbourhood,  and  a  true  reputation  upon 
the  subject  is  likely  to  prevail. 

It  was  contended  that  the  evidence  should  be  excluded,  because 
the  deceased  person  whose  declaration  is  to  be  admitted,  could 
only  draw  his  inference  from  some  act  of  repair,  and  that 
[*  85]  this  would,  in  *  substance,  be  admitting  evidence  of  repu- 
tation of  a  particular  fact;  but  the  deceased  person  may 
have  spoken  from  a  distinct  reputation  prevailing  in  the  neigh- 
bourhood, without  reference  to  anything  done  within  his  own 
knowledge ;  or  he  and  others  may  have  heard  the  owner  of  the 
lands  in  question  admit  that  he  had  repaired,  and  was  liable  to 
repair  the  bridge  ratione  tenurce.  If  the  possibility  that  the 
deceased  person's  inference  may  proceed  from  some  defective 
premises  were  sufficient  to  exclude  it,  this  head  of  evidence  would 
be  entirely  put  an  end  to.  The  weight  to  be  attached  to  it  must 
vary  exceedingly,  and  perhaps  can  never  be  very  great;  but  the 
law  says  that  it  is  to  be  received.  If  the  question  were  whether 
a  bridge  be  a  public  bridge  which  the  public  have  a  right  to  use, 
and  the  county  is  bound  to  repair,  there  seems  to  be  no  doubt  that 
evidence  of  reputation  would  be  admissible,  and  there  seems  no 
reason  for  following  a  different  course  when  the  question  is  whether 
the  county  or  an  individual  is  bound  to  repair.  Here  the  private 
liability  of  the  individual  comes  in,  but  the  question  of  the  lia- 
bility of  the  county  remains.  The  answer  expected  to  the  question 
overruled  probably  was,  that  the  witness  had  heard  his  deceased 
father  say,  that  there  was  in  the  county  of  Bedford  a  reputation 
respecting  the  liability  to  repair  certain  arches  of  Harrold  Bridge, 
viz. ,  that  they  should  be  repaired  by  the  owners  of  the  lands  men- 
tioned in  the  plea.  This  does  touch  the  private  right,  and  throws 
a  burden  on  individuals;  but  at  the  same  time  it  touches  the 
question  whether  the  county  is  bound  to  repair,  and  it  indicates 
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the  right  persons  against  whom  proceedings  should  be  instituted 
with  a  view  to  obtain  a  repair  of  the  bridge,  these  being  matters 
clearly  of  public  interest 

There  certainly  is  an  express  authority  on  the  other  side  very 
much  to  be  respected.  In  The  Queen  v.  Wavertree,  on  the  trial 
of  an  indictment  for  not  repairing  a  highway,  the  counsel  for  the 
defendants  having  offered  evidence  of  reputation  that  the  owners 
of  certain  land  adjoining  the  road  were  bound  to  repair  ratione 
tenures,  Maule,  J.,  was  of  opinion  that  evidence  of  reputation 
could  not  be  admitted  to  establish  a  liability  to  repair  ratione 
tenuroe;  that  liability  being  a  matter  of  a  private  nature.  But  it 
would  appear  from  the  report  that  the  point  was  not  argued,  and 
that  no  authorities  were  cited;  and  the  verdict  having  been  for 
the  defendants,  there  was  no  opportunity  of  questioning  the  ruling 
of  the  learned  Judge.  The  liability  of  the  individual  to  repair 
ratione  tenuroe,  as  far  as  he  was  concerned,  was  a  matter  of  a  pri- 
vate nature ;  but  it  involved  the  liability  of  the  inhabitants  of  the 
township  to  repair,  which  was  a  matter  of  a  public  nature,  affect- 
ing the  pecuniary  interest  of  a  class  of  the  community.  Another 
authority,  likewise  entitled  to  great  respect,  is  a  question  put 
from  the  Bench  during  the  argument  of  counsel  in  The  King  v. 
Antrobus.  On  the  trial  at  bar  of  an  information  against  the  sheriff 
of  a  county  for  not  executing  a  criminal  sentenced  to  death,  it 
was  proposed  to  ask  a  witness  whether  he  had  heard  that  it  was 
the  custom  for  the  sheriff  to  be  exempt  from  performing,  or  for 
another  officer  to  perform,  the  duty  in  that  particular  county. 
Patteson,  J. ,  said,  u  It  is  something  like  a  charge  to  repair  a 
bridge  ratione  tenuroe.  Can  that  be  supported  by  evidence  of  repu- 
tation, because  the  whole  county  is  interested  in  the  repair  of  the 
bridge  ?  "  This  certainly  shows  that  at  the  moment  the  impres- 
sion was  upon  the  mind  of  this  most  learned  Judge  that  such 
evidence  was  inadmissible.  But  the  authorities  on  the  other  side 
seem  to  us  considerably  to  preponderate. 

In  the  first  place,  The  King  v.  Cotton  shows  that  in  the  year 
1813  it  was  the  opinion  of  the  most  learned  lawyers  then  in  the 
profession  that  such  evidence  was  admissible.  On  a  trial  before 
Mr.  Justice  Dampier  of  an  indictment  for  not  repairing  a  high- 
way which  it  was  alleged  that  the  defendant  was  bound  to  repair 
ratione  tenurce,  evidence  of  reputation  was  offered  on  the  part  of 
the  prosecution  to  prove  the  liability,  and  Lord  Tenterden,  then 
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at  the  bar  and  counsel  for  the  defendants,  objected  to  its  admis- 
sibility only  on  the  ground  that  it  was  post  litem  motam.  Mr. 
Justice  Dampier,  after  observing  that  the  question  was  one  of 
novelty  and  importance,  and  regretting  that  he  had  to  decide  it 

without  being  subject  to  review,  says,  *  I  have  certainly 
[*  86]  had  the  advantage  of  hearing  it  ably  *  argued  on  both  sides. 

I  am  of  opinion  that  the  document  is  not  admissible  as  evi- 
dence of  reputation.  The  reason  for  admitting  the  declarations 
of  deceased  persons  upon  public  rights  made  ante  litem  motam  is, 
that  these  declarations  are  considered  as  disinterested,  dispas- 
sionate, and  made  without  any  intention  to  serve  a  cause  or  to 
mislead  posterity.  But  the  case  is  entirely  altered  post  litem 
motam.  Declarations  then  made  are  so  likely  to  be  produced  by 
interest,  prejudice,  or  passion  that  no  reliance  can  safely  be  placed 
upon  them.  It  has,  therefore,  been  wisely  decided  that  evidence 
of  reputation  arising  post  litem  motam  shall  not  be  admitted. " 
This  very  distinguished  Judge,  after  full  argument  and  delibera- 
tion, thus  intimates  an  opinion  that  the  question  was  substantially 
upon  a  "public  right,"  and  that  if  the  evidence  of  reputation 
offered  had  arisen  ante  litem  motam,  it  ought  to  have  been  admitted. 
But  in  the  Kelham  Bridge  Case  (Hie  Queen  v.  Sutton)  the  very 
point  appears  to  have  been  expressly  and  solemnly  decided  by  this 
Court  That  being  an  indictment  for  non- repair  of  a  public  bridge, 
which  it  was  alleged  that  the  defendant  was  bound  to  repair  ratione 
tenura,  several  documents  were  admitted  at  the  trial  which  had  a 
tendency  to  show  a  reputation  against  the  immemorial  obligation 
relied  upon.  A  new  trial  being  moved  for  on  account  of  their 
admission,  it  was  urged  at  great  length  that  they  were,  and  that 
they  were  not,  admissible  as  evidence  of  reputation.  Lord  Den- 
man  afterwards,  in  delivering  the  considered  judgment  of  the 
Court,  by  which  the  rule  for  a  new  trial  was  discharged,  says, 
"  Much  discussion  appears  to  have  taken  place  at  the  trial,  as  well 
as  in  this  Court,  respecting  the  purpose  for  which  this  evidence 
was  received,  as  if  it  might  be  admissible  in  some  points  of  view, 
though  not  in  others.  We  find  it  unnecessary  to  consider  any  dis- 
tinctions of  this  kind,  because  we  are  clearly  of  opinion  that  these 
documents,  all  and  each  of  them,  were  material  to  the  issue,  and 
good  evidence  towards  proving  it. "  One  of  these  documents  was 
the  record  of  a  prosecution  in  the  reign  of  Edward  III.  against  the 
Bishop  of  Lincoln  for  not  repairing  this  bridge,  with  a  verdict  of 
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not  guilty,  and  a  declaration  by  the  jury  when  asked,  *  who  of 
right  is  bound  the  aforesaid  bridge  to  repair  ? "  that  "  they  are 
entirely  ignorant.  *  This  case  has  since  been  considered  as  decid- 
ing that  evidence  of  reputation  is  admissible  respecting  the  lia- 
bility to  repair  a  bridge  ratione  tenures.  In  The  Earl  of  Dunraven 
v.  Llewellyn,  in  the  Exchequer  Chamber,  where  a  question  arose 
whether  evidence  of  reputation  respecting  a  different  right  had 
been  properly  rejected,  Mr.  Ellis,  counsel  for  the  plaintiff  in  error, 
having  to  argue  for  the  admissibility  of  the  evidence,  and  relying 
on  the  Kelham  Bridge  Case,  said,  "  It  was  there  held  that  the 
defendants  might  show  by  an  old  verdict  (which  was  considered  to 
be  in  the  nature  of  reputation)  that  a  party,  unconnected  with  the 
defendants,  had  formerly  been  acquitted  of  such  liability, "  when 
Parke,  B. ,  interposing,  observed,  *  The  repair  of  this  bridge 
touched  a  public  right, "  — thereby  intimating  that  such  had  been 
the  decision,  and  that  such  decision  was  right,  at  the  same  time 
pointing  out  the  ground  on  which  it  is  to  be  supported.  My 
Brother  Martin,  then  at  the  bar,  being  counsel  for  the  defendant 
in  error,  in  commenting  upon  the  Kelham  Bridge  Case,  which  it 
would  have  been  his  interest  to  impeach,  says,  u  There  the  right  in 
question  was  strictly  a  public  right,  and  the  evidence  was  properly 
admitted. "  Drinkwater  v.  Porter,  respecting  a  public  landing- 
place,  and  Lord  Carnarvon  v.  Villebois,  respecting  a  right  of  free 
warren,  are  further  instances  of  evidence  of  reputation  being 
admitted,  although  the  question  might  be  said,  as  here,  to  involve 
a  matter  of  private  right,  matters  of  public  interest  likewise 
depending  upon  it  For  these  reasons,  and  on  these  authorities, 
we  think  that,  in  the  present  case,  the  evidence  of  reputation  was 
improperly  rejected,  and  that  the  rule  for  a  new  trial  should  be 
made  absolute.  Rule  absolute. 

ENGLISH  NOTES. 

Evidence  of  reputation  is  admissible  to  prove  the  boundary  between 
two  counties;  Ford  v.  Lacy  (1861),  2  F.  &  F.  354:  or  two  parishes; 
Nichols  v.  Parker  (1805),  14  East,  331,  ».,  12  R.  R.  542:  but  an  award 
in  a  suit  inter  alios  upon  which  a  verdict  was  entered  was  held  inad- 
missible for  that  purpose;  Evans  v.  Rees  (1839),  10  Ad.  &  E.  151. 

Evidence  of  reputation  is  not  admissible  as  to  the  boundary  of  two 
estates;  Clothier  v.  Chapman  (1805),  14  East,  331,  12  R.  R.  543: 
but  where  it  is  proved  that  the  boundary  of  the  estates  coincides  with 
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that  between  two  hamlets,  reputation  as  to  the  boundary  of  the  hamlets 
may  be  adduced  for  the  purpose  of  proving  that  of  the  estates; 
Thomas  v.  Jenkins  (1837),  6  Ad.  &  E.  525,  1  N.&P.  587.  Ancient 
leases  have  been  admitted  in  a  question  of  liability  to  poor  rate,  as 
evidence  of  reputation  as  to  which  of  two  parishes  certain  land  was 
comprised  in  ;  Plaxton  v.  Dare  (1829),  10  B.  &  C.  17,  5  Man,  &  By.  1. 
Reputation  is  admissible  to  prove  a  parochial  chapelry;  Carr  v. 
Mostyn  (1850),  5  Ex.  69,  19  L.  J.  Ex.  249. 

There  are  many  cases  in  which  evidence  of  reputation  has  been 
admitted  in  regard  to  the  existence  and  boundaries  of  a  manor,  on 
the  ground  apparently  that  these  are  matters  of  public  interest.  Thus 
it  has  been  held  that,  in  a  claim  for  a  prescriptive  right  belonging  to  a 
manor  the  existence  of  the  manor  may  be  proved  by  reputation, 
although  the  usual  manorial  rights,  as  that  of  holding  Courts,  have 
ceased  to  exist  for  want  of  freehold  tenants;  Soane  v.  Ireland  (1808), 
10  East,  259,  10  E.  B.  285;  Doe  d.  Molesworth  v.  Sleeman  (1846), 
9  Q.  B.  298.  Evidence  of  reputation  has  been  also  admitted  as  to  the 
boundary  of  a  reputed  manor;  Doe  d.  Molesworth  v.  Sleeman,  supra  : 
and  as  to  the  boundary  between  two  manors,  notwithstanding  that  the 
deceased  persons  making  the  declarations  claimed  rights  of  common 
on  the  respective  wastes  which  might  be  enlarged  by  such  evidence: 
Nichols  v.  Parker,  supra.  Such  a  boundary  was  allowed  to  be  proved 
by  the  finding  of  a  jury  summoned  under  a  commission  from  the 
Duchy  Court  of  Lancaster  for  the  purpose  of  determining  the  bound- 
ary; Brisco  v.  Lomax  (1838),  8  Ad.  &  E.  198,  3N.&P.  308. 

Beputation  of  lands  being  part  of  a  manor  and  copyhold  is  good 
evidence;  Doe  d.  Jones  v.  Richards  (1796),  2  Peake,  180,  4  B.  B.  901. 
In  this  connection  may  be  mentioned  the  case  of  Smith  v.  Lister 
(1895),  64  L.  J.  Q.  B.  154,  72  L.  T.  20,  where  a  map  of  a  township 
bearing  the  name  of  a  deceased  surveyor  and  coming  from  the  custody 
of  the  lord  of  the  mauor  was  admitted  as  evidence  to  show  that  a 
piece  of  ground  claimed  as  a  village  green  formed  part  of  the  waste 
of  the  manor.  The  ground,  however,  on  which  the  evidence  was 
admitted  was  that  the  question  in  the  action  was  a  claim  of  general 
right  by  the  inhabitants  of  the  township  against  the  lord. 

Modern  usage  may  be  brought  to  show  that  the  seashore  between 
high  and  low  water  mark  is  included  in  an  adjoining  manor;  Duke  of 
Beaufort  v.  Mayor  of  Swansea  (1849),  3  Ex.  413. 

Reputation  is  admissible  evidence  of  a  public  right  of  common  by 
reason  of  vicinage ;  Prichard  v.  Powell  (1845),  10  Q.  B.  589, 15  L.  J.  Q. 
B.  166:  to  prove  a  claim  of  free  warren  by  prescription  over  an  entire 
manor;  Earl  of  Carnarvon  v.  Villebois  (1844),  13  M.  &  W.  313,  14 
L.  J.  Ex.  233 :  or  to  show  that  the  right  to  coal  under  the  land  of  a 
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freeholder  in  a  manor  was  in  the  lord;  Barnes  v.  Mawson  (1813), 
1  M.  <fe  S.  77,  14  B.  B.  397.  In  this  case  the  evidence  was  used 
merely  to  confirm  the  presumption  arising  from  actual  user  in  other 
parts  of  the  manor.  In  Morewood  v.  Wood  (1792),  14  East,  327  n.,  12 
B.  B.  537,  the  Judges  were  equally  divided  as  to  the  general  question 
of  admissibility  of  evidence  of  reputation.  The  evidence  in  that  case 
was  tendered  by  a  lord  of  the  manor  to  rebut  the  evidence  of  actual 
user  by  the  defendant  who  claimed  by  prescription  in  right  of  his 
tenement  to  dig  and  carry  away  stones  from  the  wastes  of  the  manor. 
The  verdict  was  for  the  defendant,  and  a  rule  for  a  new  trial  on*  the 
ground  of  the  rejection  of  the  evidence  was  discharged.  The  difference 
of  opinion  was  mainly  academical,  arising  upon  a  difference  of  practice 
in  the  circuits.  As  to  the  evidence  tendered  in  the  particular  case, 
none  of  the  Judges  appear  to  have  thought  it  worth  much;  and 
Buller,  J.  (who  had  gone  the  Western  circuit,  where  it  was  the 
practice  to  admit  such  evidence),  said  that  he  so  far  agreed  with  the 
Judges  (Lord  Kenyon,  C.  J.,  and  Ashubst,  J.,  who  followed 
the  practice  of  the  Oxford  circuit),  that  in  no  case  ought  evidence 
of  reputation  to  be  received,  except  a  foundation  be  first  laid  by  other 
evidence  of  the  right. 

Reputation  of  the  custom  of  descent  in  a  manor  is  receivable  as  to 
that  manor,  but  not  as  to  an  adjacent  manor.  Doe  d.  Foster  v.  Sisson 
(1810),  12  East,  62. 

A  document  drawn  up  by  the  inhabitants  of  a  township,  and  signed 
by  them,  stating  that  certain  land  is  not  a  public  highway,  is  evidence 
of  reputation  on  an  issue  whether  the  land  is  a  common  highway; 
Barracloiigh  v.  Johnson  (1838),  8  Ad.  &  E.  99,  3  N.  &  P.  233. 
But  a  statement  by  a  deceased  occupier  of  land  over  which  a  road 
passed,  that  a  willow  which  he  had  planted  near  the  road  showed 
where  the  boundary  of  the  road  was  when  he  was  a  boy,  was  rejected; 
Beg.  v.  Bliss  (1837),  7  Ad.  &  E.  560,  2  N.  &  P.  464,  W.  W. 

6  D.  624. 

The  evidence  of  reputation  has  been  admitted  to  prove  a  several 
fishery;  Neill  v.  Duke  of  Devonshire  (1882),  8  App.  Cas.  135,  31  W. 
B.  622:  a  right  of  ferry;  Pim  v.  Curell  (1840),  6  M.  &  W.  234:  and 
a  public  landing  place  on  a  river;  Drinkwater  v.  Porter  (1835), 

7  C.  &  P.  181.  An  old  deed  between  a  public  body  claiming  tolls,  and 
others  liable  thereto  regulating  the  amount  of  payment,  is  evidence  in 
the  nature  of  reputation  of  the  existence  of  the  tolls.  Brett  v.  Beales 
(1829),  M.  &  M.  416. 

A  map  made  by  persons  not  proved  to  have  any  special  means  of 
knowledge,  is  not  admissible  to  show  that  a  house  was  situated  in  a 
particular  county;  Hammond  v.  Bradstreet  (1854),  10  Ex.  390,  23 
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L.J.  Ex.  332:  and  a  map  which  did  not  distinguish  between  public 
and  occupation  ways  was  not  admitted  as  showing  that  a  way  marked 
thereon  was  a  public  highway;  Pipe  v.  Fulcher  (1858),  1  El.  &  El. 
Ill,  28  L.  J.  Q.  B.  12.  A  map  attached  to  an  old  inclosure  award  is 
not  admissible  as  evidence  of  reputation  to  prove  the  boundaries  of  a 
highway  at  the  date  of  the  award  against  a  person  whose  property 
adjoined  the  highway,  but  over  which  the  Inclosure  Commissioners 
had  no  jurisdiction ;  Reg.  v.  Berger  (1894),  1894,  1  Q.  B.  823,  63  L. 
J.  Q.  B.  529,  70  L.  T.  807,  42  W.  R.  541.  A  tithe  commutation  map 
is  not  under  6  &  7  Will.  IV.  c.  71,  s.  64,  admissible  as  to  the  bound- 
ary of  land  in  a  case  of  disputed  title ;  Wilberforce  v.  Hearfield 
(1877),  5  Ch.  D.  709,  46  L.  J.  Ch.  584,  25  W.  E.  861. 

Statements  will  not  be  admissible  as  evidence  of  reputation  if  made 
post  litem  motam;  Bex  v.  Cotton  (1813),  3  Camp.  444,  14  R.  R.  780. 
Upon  this  point  the  principle  of  the  Berkeley  Peerage  Case,  p.  310, 
ante,  was  held  to  apply. 

AMERICAN  NOTES. 

The  doctrine  that  matters  of  public  interest  are  provable  by  reputation, 
and  by  declarations  of  deceased  persons,  is  supported  by  School  District  v.  Wil- 
liams, 48  Connecticut,  504;  EUicott  v.  Pearl,  10  Peters  (U.  S.  Sup.  Ct.),  412; 
McCall  v.  United  States,  1  Dakota,  320.  In  EUicott  v.  Pearl,  supra,  Mr.  Jus- 
tice Story  said:  ((In  cases  of  prescriptive  rights  and  customs,  and  other 
claims  of  a  public  nature,  tradition  and  reputation  have  been  in  like  manner 
admitted.  They  are  all  cases  of  a  general  right,  affecting  a  number  of  per- 
sons having  a  common  interest."  (Commenting  on  Morewood  v.  Wood,  14 
East,  329;  V  >.eks  v.  Sparke,  1  M.  &  S.  686.)  "And  indeed  the  distinction 
seems  now  clearly  established  in  England,  that  hearsay,  or  reputation,  or 
tradition,  is  not  admissible  in  cases  of  mere  private  rights ;  but  only  in  cases 
of  public  rights,  or  those  quasi  publici,  involving  similar  interests  by  a  num- 
ber of  persons,  (a)  Perhaps  a  reason  may  be  found,  which,  upon  general 
principles,  would  well  support  this  distinction.  It  is,  that  in  regard  to  pri- 
vate rights,  the  acts,  possession,  and  assertion  of  title  by  the  parties  claiming 
for  themselves  are,  in  all  cases,  susceptible  of  direct  proof ;  but  in  cases  of 
public  rights,  the  acts,  possession,  and  assertion  of  title  by  many  persons,  not 
in  privity  with  each  other,  cannot  be  explained  or  qualified  to  be  in  further- 
ance of  a  common  public  right,  unless  the  evidence  of  a  general  reputation 
were  admissible  to  explain  the  intention  and  objects  of  the  parties  in  those 
acts,  or  that  possession  or  assertion  of  title :  that  is  to  say,  whether  done  in 
furtherance  of  a  common  right,  or  of  a  private  right. 

"  It  is  upon  the  ground  of  this  same  distinction,  that  general  reputation  is 
admitted  in  England  in  cases  of  disputed  boundaries  between  parishes  and. 
manors,  because  the  right  affects  many  persons,  and  is  of  public  notoriety 
and  interest  as  to  all  the  inhabitants  of  the  parish  or  manor,    (b)  And  yet 
in  England,  it  has  been  held,  at  Nisi  Prius  (though  the  point  has  not  been 
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settled  by  the  highest  authority)  that  general  reputation  as  to  the  boundaries 
between  private  estates  is  not  admissible  evidence.  That  was  so  held  by 
Baron  Graham,  in  Clothier  v.  Chapman,  cited  in  14  East's  Rep.  331,  note, 
(c)  The  doctrine  in  America,  in  respect  to  boundaries,  has  gone  further, 
and  has  admitted  evidence  of  general  reputation  as  to  boundaries  between 
contiguous  private  estates ;  (</)  but  there  it  has  stopped/' 

But  dates  or  particular  facts,  that  are  not  in  themselves  matters  of  general 
knowledge,  though  connected  with  those  which  are,  may  not  be  thus  proved : 
School  DisL  v.  Williams,  supra ;  as  for  example,  the  date  at  which  a  public 
schoolhouse  was  built. 

Facts  of  private  interest,  though  necessarily  involved  in  matters  of  general 
interest,  may  not  be  proved  in  this  manner.  Shutle  v.  Thompson,  15  Wallace 
(U.  S.  Sup.  Ct.),  151 ;  Hunnicuttv.  Peyton,  102  United  States,  362 ;  Wendell  v. 
Abbott,  45  New  Hampshire,  349 ;  Curtis  v.  A ar orison,  49  New  Jersey  Law,  68; 
60  Am.  Rep.  5S4.  But  the  weight  of  opinion  is  in  favor  of  admitting  repu- 
tation as  to  private  boundaries.  (See  ante,  p.  232 ;  and  Hill  v.  Proctor,  10 
West  Virginia,  59;  Clements  v.  Kyles,  13  Grattan  (Virginia),  477  ;  Abington  v. 
North  Bridgewater,  23  Pickering  (Mass.),  170 ;  Scoggin  v.  Dalrymple,  7  Jones 
Law  (North  Car.),  46. 

A  local  history  is  not  competent  to  show  the  date  when  possession  and 
occupancy  of  land  by  a  private  individual  began.  Roe  v.  Strong,  107  New 
York,  350.  "  History  is  only  admissible  to  prove  history ;  that  is,  such  facts, 
as  being  matters  of  interest  to  a  whole  people,  are  usually  incorporated  in 
a  general  history  of  the  State  or  nation."  McKinnon  v.  Bliss,  21  New 
York,  206. 

See  the  reports  of  and  notes  on  the  principal  cases  in  Thayer's  Cases  on 
Evidence. 


Section  IV.  —  Secondary  Evidence. 

No.  26.  —  EEG.  v.  ELWOETHY. 
(c.  c.  R.  1867.) 

RULE. 

In  order  that  a  party  may  give  secondary  evidence  of  a 
document  which  is  in  the  possession  of  the  other  party,  he 
must  have  given  that  party  notice  to  produce  the  docu- 
ment unless  the  form  of  the  action  itself  is  such  as  to 
charge  the  party  with  its  possession. 
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Beg.  y.  Elworthy.1 

37  L.  J.  M.  C.  3-6  (a.  c.  L.  R.,  1  C.  C.  R.  103 ;  17  L.  T.  293 ;  16  W.  R.  207  ; 
10  Cox  C.  C.  579). 

[3]  Secondary  Evidence  of  Written  Document  without  Notice  to  Produce.  — 
Perjury.  —  Indictment  not  Notice. 

Upon  an  indictment  for  perjury  in  falsely  swearing  on  a  former  trial  that  there 
was  no  draft  of  a  statutory  declaration,  the  materiality  of  the  existence  of  such 
draft  turned  upon  its  contents  and  the  fact  of  certain  alterations  having  been 
made  in  it  Parol  evidence  was  admitted,  not  only  of  the  fact  of  the  existence 
of  the  draft,  but  of  its  contents  and  of  alterations  made  in  it  wbich  were  not  in 
the  declaration  itself,  without  any  notice  to  produce  the  draft  having  been  given 
to  the  prisoner  :  —  Held,  that  such  parol  evidence  of  the  draft  and  its  contents 
was  inadmissible,  and  that  the  nature  of  the  indictment  was  not  such  as  of  it- 
self to  operate  as  a  notice  to  produce,  and  the  conviction  upon  such  indictment 
was  quashed. 

The  following  case  was  reserved  by  Willes,  J. 

Elworthy  was  tried  for  perjury  before  me  at  the  Old  Bailey. 
The  perjury  was  alleged  to  have  been  committed  at  the  trial  of 
Thomas  Cannon,  for  making  a  false  statutory  declaration.  The 
assignment  of  perjury  relied  upon  at  the  trial  was  in  a  statement 
made  by  Elworthy  that  there  was  no  draft  of  that  statutory  declara- 
tion. It  appeared  that  Elworthy  was  one  of  a  firm  of  attorneys 
who  were  employed  to  lend  money  for  a  client.  They  were  applied 
to  by  Cannon  for  a  loan,  which  they  agreed,  on  behalf  of  their 
client,  to  make,  upon  the  security  of  some  property  belonging  to 
Mrs.  Cannon,  and  also  of  a  newspaper  in  which  Mr.  Cannon  was 
interested.  Elworthy 's  firm  required  of  Cannon  as  a  condition  of 
the  loan  a  statutory  declaration,  which  he  made,  and  which  stated 
amongst  other  things  that  he  was  the  registered  proprietor  of  the 
newspaper  unincumbered.  This  declaration  he  made  and  signed, 
and  it  being  untrue  he  was  indicted  for  making  a  false  declaration. 

Upon  the  trial  of  that  indictment,  Elworthy  was  called  as  a 
witness  against  Cannon,  and  upon  his  cross-examination, 
[*  4]  *  with  a  view  to  excuse  or  palliate  the  falsehood  of  the  statu- 
tory declaration,  it  was  sought  on  behalf  of  Cannon  to  prove 
that  there  was  a  draft  of  the  statutory  declaration ;  that  Cannon 
had  seen  it  and  corrected  it,  and  that  the  statutory  declaration 

1  Coram  Kelly,  C.  B.,  Willes,  J.,  Bbamwbll,  B.,  Btlbs,  J.,  and  Lush,  J. 
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which  he  in  fact  made  had  been  improperly  drawn,  not  showing 
the  corrections  so  made  in  the  draft,  and  had  been  incautiously 
adopted  by  Gannon  upon  Elworthy  assuring  him  it  was  all  right 
Upon  that  cross-examination  Elworthy  denied  that  there  had  been 
a  draft  of  the  statutory  declaration,  and  he  explained  a  passage  in 
his  depositions  in  which  a  draft  was  referred  to  as  a  mistake  for  a 
draft  of  the  assignment  by  way  of  security  for  the  loan,  in  which 
there  were  corrections. 

At  the  trial  of  Elworthy  before  me,  it  was  alleged  for  the 
prosecution  that  his  statement  at  the  trial  of  Gannon,  that  there 
was  not  such  a  draft  of  the  statutory  declaration,  was  false,  and 
that  in  making  such  statement  he  had  committed  perjury.  No 
notice  to  produce  had  been  given,  nor  was  there  any  subpoena  duces 
tecum  to  the  prisoner's  partner  to  produce  the  alleged  draft,  and 
the  prisoner's  counsel  objected  that  secondary  evidence  could  not 
be  given  thereof.  I  allowed  the  case  to  proceed  and  secondary 
evidence  to  be  given,  subject  to  the  opinion  of  this  Court  as  to  the 
propriety  of  that  course. 

The  prosecution  thereupon  gave  the  evidence  of  Mr.  and  Mrs. 
Cannon,  that  there  was  a  draft,  and  that  it  had  originally  been  in 
the  form  of  the  statutory  declaration,  and  had  been  altered  in  the 
alleged  particulars  by  Cannon  to  the  knowledge  of  Elworthy.  The 
materiality  of  the  existence  of  a  draft  turned  upon  its  form  and 
the  fact  of  its  having  been  so  altered.  The  prisoner  was  convicted, 
and,  as  I  doubt  the  propriety  of  receiving  secondary  evidence 
under  the  above  circumstances,  I  request  the  opinion  of  the  Court 
upon  that  point,  whether  the  conviction  was  right 

The  prisoner  was  admitted  to  bail. 

Carter,  for  the  prisoner,  was  not  called  upon. 

Besley,  in  support  of  the  conviction.  The  oral  evidence  was 
admissible,  inasmuch  as  it  was  the  fact  only  of  the  existence  of 
the  draft  that  was  in  question;  and  as  to  the  statement  in  the 
case  that  the  materiality  of  the  draft  turned  upon  its  form,  it 
is  submitted  that  the  question  of  its  form  was  only  important 
to  identify  the  instrument,  and  parol  evidence  is  admissible  to 
identify  a  written  document  Taylor  on  Evidence,  4th  ed.,  pp. 
379,  397. 

[Willes,  J. ,  read  his  notes  of  the  evidence  given  by  Cannon  on 
the  trial,  in  which  he  described  the  alterations  made  in  the  draft ; 
and  his  Lordship  added,  that  from  the  beginning  to  the  end  the 
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question  in  the  case  must  be  taken  to  have  been,  whether  there 
was  a  draft  in  existence  such  as  contained  those  alterations.  ] 

It  is  useless  to  give  a  person  notice  to  produce  a  document  the 
existence  of  which  he  has  denied.  Next,  where  the  matter  of  the 
action  or  indictment  is  of  such  a  nature  as  to  give  the  defendant 
notice  that  he  will  be  called  upon  to  produce  the  document,  it  is 
unnecessary  to  give  him  notice.  1  Taylor  on  Evidence,  4th  ed. , 
par.  422,  p.  432,  Aickle's  Case,  2  East,  P.  C.  968 ;  1L  C.  C.  294, 
Layer's  Case9  6  State  Trials,  Le  Merchants  Case,1  and  How  v. 
Hall,  14  East,  274  (12  R  R.  515),  and  it  is  submitted  that  is 
the  case  here. 

[Willes,  J.  The  indictment  rang  the  changes.  It  must  be 
taken  to  have  contained  enough  to  show  that  the  contents  of  the 
draft  were  material.  Kelly,  C.  B.  Where  the  nature  of  the 
action  or  indictment  is  such  that  the  defendant  must  know  that 
he  i3  charged  with  the  possession  of  the  instrument,  and  is  called 
upon  to  produce  it,  notice  is  not  necessary,  and  such  is  the  case 
in  the  action  of  trover  or  an  indictment  for  stealing ;  but  where 
the  matter  is  collateral,  is  it  not  necessary  to  give  notice  ?  Bram- 
well,  B.  This  indictment  does  not  necessarily  give  notice  to  the 
defendant  that  he  was  charged  with  the  possession  of  the  docu- 
ment, and  called  upon  to  produce  it] 

In  Colling  v.  Treweek,  6  B.  &  C.  394,  the  copy  of  an  attorney's 
bill  not  signed  by  the  attorney,  the  original  of  which,  duly  signed, 
had  been  delivered  to  the  defendant,  was  held  to  be  rightly  ad- 
mitted in  evidence  on  the  trial  of  an  undefended  action,  brought 
on  the  bill  after  the  expiration  of  a  month  after  delivery  without 
notice  to  produce,  the  original  having  been  given  to  the  defendant 

Cur.  adv.  vult. 

[*  5]      *  The  case  was  argued  on  November  16 ;  and  on  November 
23  the  following  judgments  were  given:  — 
Kelly,  C.  B.    This  was  an  indictment  for  perjury.    The  per- 
jury assigned  was  a  statement  made  by  the  prisoner  that  there  was 
no  draft  of  a  statutory  declaration  which  was  referred  to  on  the 
trial  of  one  Cannon.    The  point  reserved  for  this  Court  is,  whether 
a  conviction  founded,  to  a  certain  extent,  upon  secondary  evidence 
of  the  form  of,  and  alterations  in,  that  draft  received  without  notice 
to  the  prisoner  to  produce  the  original  draft,  was  right    We  are 
1  Cited  in  a  note  to  Aickle'$  Case. 
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of  opinion  that  notice  to  produce  the  original  was  necessary  to 
entitle  the  prosecution  to  give  such  secondary  evidence. 

There  had  been  an  indictment  for  making  a  false  statutory 
declaration,  and  the  now  prisoner,  who  was  a  witness  on  the  trial 
of  that  indictment,  swore  that  there  was  no  draft  of  that  statutory 
declaration.  It  afterwards  became  material  to  ascertain  the  con- 
tents of  the  draft  It  became  material,  because  it  was  alleged 
that  there  was  a  draft,  and  that  its  contents  were  such  and  such, 
and  that  the  other  party  required  a  change  in  the  language,  and 
that  that  change  had  been  incorporated  in  the  draft.  The  exact 
contents  of  the  draft,  therefore,  became  essential  to  the  prosecu- 
tion on  the  present  indictment,  because  upon  its  contents  depended 
the  materiality  or  immateriality  of  the  evidence  on  the  former 
trial.  The  prosecution  then  gave  evidence  of  the  existence  of  the 
draft,  that  it  came  into  the  prisoner's  hands  and  had  not  passed 
from  him.  Parol  evidence  of  its  contents  was  thereupon  admitted, 
and  the  question  raised  is,  whether,  in  order  to  give  parol  evidence 
of  the  contents*  of  that  document,  notice  to  produce  it  ought  to 
have  been  given.  There  is  no  doubt  that,  according  to  the  general 
rule  of  evidence,  such  notice  must  have  been  given ;  but  it  is  con- 
tended that  this  case  falls  within  those  cases  which  have  estab- 
lished an  exception  to  the  rule,  and  made  the  secondary  evidence 
here  admissible  without  notice  to  produce  the  original.  For 
example,  it  is  said  that  in  trover  for  a  deed  or  other  written  docu- 
ment, parol  evidence  might  be  given  of  the  contents  of  the  docu- 
ment without  notice  to  the  defendant  to  produce  it;  but  the 
defendant  there  has  notice  by  the  nature  of  the  action  itself  and 
the  description  of  the  document  in  the  declaration,  without  further 
notice  that  he  is  called  upon  to  produce  the  document.  He  can 
therefore  do  so  if  he  thinks  fit.  We  do  not,  however,  think  that 
that  case  is  applicable  here.  In  The  Queen  v.  Aickle  the  prosecu- 
tion was  for  larceny  of  a  bill  of  exchange,  and  it  was  held  to  be 
unnecessary  to  give  the  prisoner  notice  to  produce  the  bill  before 
giving  evidence  of  its  contents.  The  reason  is  said  to  be  given  in 
an  obiter  dictum  of  Heath,  J.  *  If  the  bill  had  been  in  the  cus- 
tody of  the  prisoner,  there  would  have  been  no  necessity  to  prove 
that  it  was  not  in  existence;  but  parol  testimony  might  un- 
doubtedly in  such  case  have  been  given  of  its  contents. "  But 
Eyre,  B.,  appears  to  give  the  chief  reason  in  Le  Merchants  Case, 
in  a  note  to  Aickle's  Case,  who  says  the  copies  of  the  letter  were 
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admitted,  "  not  on  the  idea  of  the  defendant's  having  after  notice 
refused  to  produce  the  originals,  but  because  they  were  the  best 
evidence  which  the  nature  of  the  case  would  admit  of,  or  that 
was  in  the  power  of  the  party  producing  them  to  give. "  1  In  such 
a  case  the  prisoner  has  notice  that  he  will  be  called  upon  to  pro- 
duce the  document  by  the  form  of  the  indictment.  That  case, 
therefore,  is  also  inapplicable  to  the  one  before  us.  Here  there 
was  nothing  on  the  face  of  the  indictment,  which  I  have  looked 
at,  to  show  that  the  draft  had  come  into  his  possession ;  therefore 
there  was  nothing  to  show  that  it  was  alleged  to  be  still  in  his 
possession,  and  to  tell  him  that  he  was  called  upon  to  produce  it 

Four  things  must  be  made  out :  first,  that  the  prisoner  stated 
there  was  no  draft;  secondly,  that  such  statement  was  false; 
thirdly,  that  he  knew  that  statement  to  be  false;  fourthly,  that 
the  statement  was  material.  What  is  there  in  those  allegations 
to  import  that  the  draft  ever  came  into  his  possession  ?  He  may 
have  alluded  to  another  document  from  the  one  described  in  evi- 
dence. There  was  nothing  on  the  indictment  or  the  evidence  to 
show  that,  in  order  to  sustain  this  prosecution,  the  prisoner 
[*  6]  was  called  upon  *  to  admit  secondary  evidence  of  this  docu- 
ment being  given  against  him  If  sufficient  notice  had  been 
given  to  him,  he  might  have  produced  it  Speaking  for  myself, 
I  think  that  the  admissibility  of  secondary  evidence,  without  the 
production  of  the  best  evidence  or  the  document  itself,  ought  not 
to  be  extended. 

Willes,  J.,  concurred. 

Bramwell,  B.  If  the  question  had  been  merely  as  to  the 
existence  of  the  draft,  I  should  have  been  inclined  to  think 
the  evidence  admissible ;  but  the  prosecution  gave  in  evidence  the 
contents  to  show  that  the  prisoner's  denial  of  its  existence  was 
wilful ;  therefore  the  contents  and  the  alterations  therein  became 
material.  I  think  that  parol  testimony  cannot  be  given  of  any 
existing  written  document  without  laying  a  proper  foundation  for 
it  No  exception  to  that  rule  is  here  applicable.  The  indict- 
ment did  not  give  notice  to  the  prisoner  that  he  would  be  required 
to  produce  the  original  draft    The  prosecutor  might  have  con^ 


1  It  is  to  be  observed  in  Aiclde'$  Case 
that  the  prisoner  had  not  possession  of  the 
bills  which  he  was  charged  with  stealing, 
bat  they  were  traced  to  the  possession  of 


one  Smith,  who  was  served  with  a  subpoena 
duces  tecum,  but  he  did  not  appear,  nor 
was  the  bill  produced. 
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tented  himself  with  giving  evidence  of  its  existence,  but  he  chose 
to  go  further. 
Byles,  J.,  and  Lush,  J.,  concurred. 

Conviction  quashed' 

ENGLISH  NOTES. 

Where  in  an  action  by  the  drawer  of  a  bill  the  defendant  pleaded 
that  he  accepted  in  part  payment  of  a  debt  due  to  the  plaintiff  under  a 
fiat,  in  consideration  that  the  plaintiff  proved  his  debt  under  the  fiat, 
and  the  plaintiff  replied  that  the  defendant  did  not  accept  on  that  con- 
dition, it  was  held  that  the  defendant  could  not  give  secondary  evi- 
dence of  the  bill  to  show  the  circumstances  of  the  acceptance,  without 
notice  to  produce;  Goodered  v.  Armour  (1842),  3  Q.  B.  956,  12  L.  J. 
Q.  B.  56,  3  Gale  &  D.  206.  Where  the  defence  was  that  the  accep- 
tance was  obtained  by  fraud,  the  defendant  cannot  compel  the  plaintiff 
to  produce  the  bill  in  support  of  the  plea  without  notice  to  produce ; 
Latvrence  v.  Clark  (1845),  14  M.  &  W.  250,  15  L.  J.  Ex.  40,  3  D.  & 
L.  87.  Where  there  are  several  parts  of  a  deed,  and  the  defendant 
fails  to  produce  on  notice  the  original  in  his  possession,  the  plaintiff 
need  not  produce  one  of  the  other  originals,  but  may  prove  it  by  a  copy ; 
Doxon  v.  Haigh  (1793),  1  Esp.  409,  or  parol  evidence;  Sally.  Ball 
(1841),  3  M.  &  G.  242,  3  Scott  N.  R.  577. 

In  an  action  to  restrain  an  alleged  libel  that  plaintiff  was  infringing 
defendant's  patent,  the  defendant  stated  in  cross-examination  that  he 
had  received  from  an  engineer  a  written  report  as  to  his  patents.  On 
the  twelfth  day  of  the  trial,  notice  by  leave  was  given  to  the  defendant 
to  produce  the  report  next  day.  The  report  not  being  produced  next  day, 
the  plaintiff's  counsel,  after  evidence  for  defendant  was  closed,  asked 
leave  to  give  secondary  evidence  of  it,  but  the  Court,  on  the  ground 
that  no  affidavit  of  documents  had  been  required  and  no  proper  notice 
to  produce  given,  refused  to  allow  the  evidence  at  that  stage  of  the 
trial.    Sugg  v.  Bray  (1885),  54  L.  J.  Ch.  132,  51  L.  T.  194. 

The  object  of  notice  to  produce  is  to  enable  the  party  to  have  the 
document  in  Court  ready  to  produce;  to  produce  it  if  he  likes;  and  if 
he  does  not,  to  enable  his  opponent  to  give  secondary  evidence :  and 
not  that  the  opposite  party  may  be  enabled  to  prepare  evidence  to 
explain  or  confirm  the  document.  Per  Parke,  B.,  in  Divyer  v.  Collins 
(1852),  7  Ex.  639,  21  L.  J.  Ex.  225. 

A  party  tendering  secondary  evidence  after  notice  to  produce  must 
show  that  the  original  is  in  the  hands  of  the  opposite  party :  Sharps 
v.  LamJj  (1840),  11  Ad.  &  E.  805  :  but  proof  of  that  fact  will  not  dis- 
pense with  notice  to  produce;  Knight  v.  Marquis  of  Waterford  (1840), 
4  Y.  &  C.  283,  10  L.  J.  Ex.  Eq.  57,  11  CI.  &  F.  653. 
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Where  the  document  is  in  the  hands  of  a  person  whose  possession  is 
in  law  that  of  the  party,  a  notice  to  produce  to  the  party  is  sufficient; 
Baldney  v.  Ritchie  (1816),  1  Starkie,  338;  Partridge  v.  Coates  (1824), 
Ryan  &  Moody,  156;  Taplin  v.  Atty  (1825),  8  Biug.  164,  10  Moore, 
564,  28  R.  R.  616 :  but  not  where  the  document  is  in  the  hands  of  a 
stakeholder  between  that  party  and  another;  Parry  v.  May  (1833),  1 
M.  &  R.  297. 

Where  the  existence  of  any  original  is  the  question  at  issue,  the 
Judge  cannot  hear  evidence  of  the  fact  as  a  preliminary  in  order  to 
determine  the  admissibility  of  secondary  evidence,  because  by  doing 
so  he  would  be  determining  the  question  for  the  jury :  in  such  a  case 
he  may  admit  the  secondary  evidence,  quantum  valeat,  and  then  leave 
the  question  to  the  jury;  Stowe  v.  Quemer  (1870),  L.  R.  5  Ex.  155, 
39  L.  J.  Ex.  60,  18  W.  R.  466. 

The  statement  in  the  rule,  that  notice  to  produce  is  unnecessary 
where  the  nature  of  the  action  is  such  as  to  charge  the  party  with  pos- 
session of  the  document,  has  been  frequently  exemplified  in  the  case 
of  an  action  of  trover  for  a  written  instrument,  in  which  notice  to  pro- 
duce the  instrument  is  never  required;  Bucher  v.  Jarratt  (1802),  3 
Bos.  &  P.  143;  Jolleyv.  Taylor  (1807),  1  Camp.  143;  How  v.  Hall 
(1811),  14  East,  274,  12  R.  R.  515;  Scott  v.  Jones  (1813),  4  Taunt. 
865,  14  R.  R.  686;  Whitehead  v.  Scott  (1830),  1  M.  &  Rob.  2.  But 
where  a  forged  deed  is  in  possession  of  a  prisoner  who  is  indicted  for 
forging  it,  the  prosecutor  cannot  give  secondary  evidence  of  the  deed 
unless  he  has  given  the  prisoner  notice  to  produce  it;  Rex  v.  Haworth 
(1829),  4  C.  &  P.  254 :  and  where  an  indictment  for  arson  charged  the 
offence  to  have  been  committed  with  intent  to  defraud  an  insurance 
office,  it  was  held  that  this  was  not  such  notice  to  the  prisoner  as  to 
dispense  with  notice  to  produce  the  policy;  Rex  v.  Ellicombe  (1833), 
5  C.  &  P.  522. 

It  is  not  necessary  to  give  notice  to  produce  a  notice  to  produce; 
Philipson  v.  Chase  (1809),  2  Camp.  110,  11  R.  R.  678:  a  notice  to 
quit;  ib. ;  Doe  d.  Fleming  v.  Somerton  (1845),  7  Q.  B.  58,  14  L.  J.  Q. 
B.  210:  or  a  notice  of  dishonour;  Kinev.  Beaumont  (1822),  2  Brod.  & 
Bing.  288,  24  R.  R.  678;  Swain  v.  Lewis  (1835),  2  C.  M.  &  R.  261: 
but  only  where  the  dishonoured  bill  is  the  subject  matter  of  the  action; 
Lanaure  v.  Palmer  (1827),  M.  &  M.  31.  Evidence,  however,  was  not 
admitted  of  a  notice  of  the  terms  alleged  to  form  the  basis  of  contract 
between  the  parties,  no  notice  to  produce  such  notice  having  been 
given.    Jones  v.  Tarhton  (1842),  9  M.  &  W.  675. 

Where  a  solicitor  sues  for  the  amount  of  a  duly  delivered  bill  of  costs, 
he  may  give  in  evidence  a  copy  of  the  bill,  though  he  has  not  given 
the  defendant  notice  to  produce  the  original;  Anderson  v.  May  (1800), 
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3  Esp.  167;  Philipson  v.  Chase  (1809),  2  Camp.  110,  11  R.  R.  678; 
Colling  v.  Treweek  (1827),  6  B.  &  C.  394,  9  Dowl.  &  Ry.  465. 

A  counterpart  or  duplicate  original  of  a  document  may  be  put  in 
evidence  without  notice  to  produce  the  original;  Philipson  v.  Chase, 
supra  ;  Colling  v.  Treweek^  supra. 

Where  the  party  or  his  solicitor  is  shown  to  have  the  original  in 
Court,  it  may  be  called  for  though  no  notice  has  been  given  to  produce 
the  original.   Dwyer  v.  Collins  (1852),  7  Ex.  639,  21  L.  J.  Ex.  225. 

AMERICAN  NOTES. 

This  doctrine  is  too  elementary  to  justify  many  citations.  Greenleaf 
adopts  it,  and  enumerates  three  exceptions:  (1)  The  case  of  duplicate  orig- 
inals ;  (2)  where  the  paper  to  be  produced  is  itself  a  notice ;  (3)  where  the 
action  itself  charges  the  party  with  possession  of  the  instrument.  He 
also  says  that  the  notice  "  should  generally  be  served  previous  to  the  com- 
mencement of  the  trial."  Choteau  v.  Raitt,  20  Ohio,  132.  But  this  lies  in 
judicial  discretion,  and  an  attorney  is  bound  to  answer  whether  a  document 
is  in  his  possession  or  elsewhere  in  Court  Brandt  v.  Klein,  17  Johnson  (N. 
Y.),  335.   The  matter  is  sometimes  regulated  by  the  codes  of  practice. 

The  general  doctrine  is  found  in  United  States  v.  Winchester,  2  McLean 
(U.  S.  Circ  Ct.),  135;  Farnsworth  v.  Sharp,  5  Sneed  (Tennessee),  615;  Dean 
v.  Border,  15  Texas,  298;  Potier  v.  Barclay,  15  Alabama,  430  ;  Grimes  v. 
Fall,  15  California,  63;  Garland  v.  Cunningham,  37  Penn.  State,  228;  Ander- 
son Bridge  Co.  v.  Applegate,  13  Indiana,  339;  Patterson  v.  Linder,  14  Iowa, 
414;  Dupey  v.  Ashby,  2  A.  K.  Marshall  (Kentucky),  11;  People  v.  Walker, 
38  Michigan,  156 ;  Kennedy  v.  Fowke,  5  Harris  &  Johnson  (Maryland),  63 ; 
Commonwealth  v.  Emery,  2  Gray  (Mass.))  80;  Draper  v.  Inhab.  of  Hatfield,  124 
Massachusetts,  53 ;  Farmers'  Bank  v.  Lonergan's  Adm'x,  21  Missouri,  46 ;  Weeks 
v.  Lyon,  18  Barbour  (N.  Y.  Sup.  Ct.),  530 ;  Foster  v.  Newbrough,  58  New  York, 
481;  McAdam  v.  Spice  Co.,  64  Georgia,  441 ;  Eeward  v.  McDougall,  3  Q.  B., 
Upper  Canada,  647;  Stebbins  v.  Duncan,  108  United  States,  32;  Eilbert  v. 
Finkbleiner,  68  Penn.  State,  243;  Foot  v.  Bentley,  44  New  York,  166 ;  4  Am. 
Hep.  652  (letterpress  copies  of  letters  inadmissible  as  original  evidence). 
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Jo.  87.  —  Lynch  v.  Clarke,  S  SaUceld,  1M.  —  Bole. 


No.  27.  —  LYNCH  v.  CLEEKK 
(1696.) 

No.  28.  — REG.  v.  INHABITANTS  OF  LLANFAETHLY. 

(1853.) 
BULE. 

If  a  document  which  would,  if  itself  produced,  be  evi- 
dence, is  kept  as  a  public  document  in  a  place  whence  it 
cannot  be  removed  to  be  produced  in  evidence,  a  copy  veri- 
fied by  the  evidence  of  a  witness  who  has  compared  it  with 
the  original  will  be  evidence. 

But  where  the  instrument  is  of  a  private  nature,  a  copy 
is  not  evidence  unless  the  original  is  lost  or  destroyed,  or 
is  in  the  hands  of  a  third  party  who  cannot  be  compelled 
to  produce  it. 

Lynch  v.  Clerk*. 

3  Salkeld,  154. 

Evidence.  —  Public  Document 
Where  a  copy  of  a  fine  or  recovery  shall  he  evidence. 

Per  Holt,  C.  J. ,  the  substance  of  a  deed  cannot  be  proved,  but 
by  the  deed  itself,  unless  it  is  burnt,  or  lost,  or  in  the  possession 
of  the  plaintiff  himself ;  and  if  so,  then  this  matter,  as  it  happens, 
must  be  sworn,  and  that  the  deed  was  executed ;  and  in  this  case 
he  said,  that  a  copy  of  a  fine  or  recovery  is  good  evidence,  so  as  it 
be  sworn  to  be  a  true  copy  and  examined ;  so  likewise  an  old  deed 
is  good  evidence,  without  any  witness  to  swear  that  it  was  exe- 
cuted. That  wherever  an  original  is  of  a  public  nature,  and  would 
be  evidence,  if  produced,  an  immediate  sworn  copy  thereof  will 
be  evidence,  as  the  copy  of  a  bargain  and  sale,  or  of  a  deed  inrolled, 
of  church  register,  &c  ;  but  where  an  original  is  of  a  private 
nature,  a  copy  is  not  evidence,  unless  the  original  is  lost  or  burnt 1 
He  likewise  said,  that  if  the  plaintiff  will  read  the  defendant's 
answer  in  Chancery  against  him  in  evidence,  the  defendant  may 
likewise  take  advantage  thereof,  for  all  is  evidence  or  none. 

1  Vide  Lord  George  Gordon's  Cate  note  (8),  whereby  the  correct  principle 
DougL  590  (569)  and  Mr.  Douglas's   is  recognised  to  be  as  here  laid  down. 
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Ho.  28.  — Keg.  v.  Inhabitants  of  Uanfaethly,  98  L.  J.  X.  C.  88,  84. 


Keg.  v.  Inhabitants  of  Llan&ethly. 

S3  L.  J.  M.  C.  33-35  (s.  c.  S  £1.  &  Bl.  940  ;  2  C.  L.  R.  230). 

Evidence.  —  Subpoena  duces  tecum.  —  Secondary  Evidence  of  Written  [88] 

Document 

Where  a  witness  served  with  a  subpoena  duces  tecum  to  produce  a  written 
document  either  does  not  attend,  or  does  attend  and  refuses  to  produce  the  docu- 
ment (not  on  the  ground  of  privilege),  the  party  seeking  to  avail  himself  of  the 
document  cannot  give  secondary  evidence  of  its  contents :  the  remedy  is  to 
punish  the  witness  for  a  contempt. 

On  the  trial  of  an  appeal  against  an  order  of  removal,  the  appellants,  in  order 
to  prove  a  settlement  by  rating  in  a  third  parish,  served  a  subpoena  duces  tecum 
on  the  person  in  whose  possession  the  rate- book  was  supposed  to  be,  and  also 
gave  the  respondents  a  notice  to  produce  the  rate- book.  The  witness  did  not 
attend  and  the  rate-book  was  not  produced:  —  Held,  that  parol  evidence  of  a 
rating  in  the  third  parish  was  not  admissible. 

Upon  an  appeal  against  an  order  of  two  Magistrates  of  the 
county  of  Anglesey,  dated  the  28th  of  February,  1853,  for  the 
removal  of  William  Hughes  and  Mary  his  wife,  and  their  four 
children,  from  the  parish  of  Llanelian,  in  the  county  of  Anglesey, 
to  the  parish  of  Llanfaethly,  in  the  same  county,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  the  following 

CASE. 

The  pauper,  W.  Hughes,  subsequent  to  his  having  acquired  a 
settlement  in  the  appellant  parish,  viz. ,  in  the  month  of  Novem- 
ber, 1838,  hired  from  Mr.  T.  Grey,  as  tenant  from  year  to  year, 
commencing  from  the  13th  of  November,  1838,  at  the  yearly  rent 
of  £14,  a  tenement,  consisting  of  a  separate  and  distinct 
dwelling-house  and  *land,  at  Oadfa,  in  the  parish  of  [*34] 
Llandyfrydog,  which  he  held,  occupied,  and  resided  on 
upon  the  said  hiring  for  three  years,  and  paid  the  said  rent  yearly 
for  the  same.  The  pauper,  W.  Hughes,  also  proved  that  he  was 
rated  to  the  poor-rate  as  tenant  of  the  said  tenement  at  2s.  6d. , 
each  rate,  and  that  during  the  first  year  of  his  tenancy  he  paid  to 
Bowland  Evans,  one  of  the  overseers  of  the  poor  of  the  said  parish 
of  Llandyfrydog,  at  different  times,  five  or  six  poor-rates  of  2s.  6d. , 
each  rate,  which  he  believed  were  all  the  rates  assessed  on  his 


452 


EVIDENCE. 


No.  28.  —  Beg.  ▼.  Inhabitants  of  Llanfaethly,  28  L.  J.  K.  C.  34. 

tenement  during  the  first  year  he  occupied  it.  That  R  Evans 
always  produced  the  rate-book  when  he  called  upon  him  for  his 
poor-rates.  His  health  declined,  and  he  was  unable  to  pay  his 
poor-rates  after  the  first  year.  At  the  end  of  three  years  his  rent 
was  reduced  to  £10  a  year,  at  which  rent  he  occupied  the  same 
tenement  until  the  13th  of  November,  1852,  and  annually  paid 
his  rent  to  the  landlord.  The  pauper  was  rated  to  the  poor-rates 
for  the  said  tenement  during  the  fourteen  years  he  resided  at 
Llandyfrydog,  but  he  proved  he  paid  no  rates  after  the  first  year. 
R  Evans  proved  he  was  a  rated  inhabitant,  and  one  of  the  over- 
seers of  the  poor  of  Llandyfrydog  for  the  years  1838  and  1839, 
and  was  still  a  rated  inhabitant  of  that  parish.  That  the  pauper, 
W.  Hughes,  was  rated  to  the  poor-rates  for  the  tenement  he  held 
at  Gadfa,  in  that  parish,  at  2s.  6d.9  each  rate,  and  that  he  used 
to  call  on  him  regularly  for  his  poor-rates  during  the  year  he  was 
overseer  of  the  poor,  and  that  the  pauper  paid  him  some  of  the 
poor-rates,  but  how  many  he  could  not  say.  That  he  delivered 
the  rate-book  at  the  end  of  the  year  to  Mr.  Robert  Prichard,  of 
Llwydiarth  Esgob,  solicitor,  one  of  the  principal  rated  inhabitants 
of  the  parish  of  Llandyfrydog.  That  his  co-overseer  had  since 
died.  The  said  R  Evans,  the  surviving  overseer  of  the  poor  for 
1838  and  part  of  1839,  and  John  Owen,  of  Pen-y-Graigwen,  one 
of  the  overseers  who  succeeded  R  Evans,  and  also  one  of  the  over- 
seers of  the  poor  of  Llandyfrydog  for  the  years  1852  and  1853,  and 
also  the  said  R  Prichard  and  Hugh  Jones,  who  are  the  present 
churchwardens  of  the  said  parish  of  Llandyfrydog,  were  regularly 
served  with  subpoena  duces  tecum  to  produce  on  the  hearing  of  the 
said  appeal  all  and  every  the  rate-books  of  the  said  parish  of 
Llandyfrydog,  and  all  and  every  the  poor-rate  assessments,  bills, 
rates,  or  levies  for  the  same  parish  for  the  year  1838,  and  from 
thence  for  each  and  every  year  up  to  and  including  the  year  1852. 
Notice  was  also  served  on  the  churchwardens  of  the  said  respondent 
parish  of  Llanelian  to  produce  the  same  rate-books,  assessments, 
bills,  rates  and  levies  of  the  said  parish  of  Llandyfrydog  for  the 
same  years.  The  said  John  Owen,  of  Pen-y-Graigwen,  proved 
that  he,  during  the  year  he  was  overseer,  collected  the  rates  in  the 
end  of  the  parish  where  the  pauper  had  lived ;  and,  on  his  cross- 
examination,  he  stated  that  he  delivered  the  poor-rate  book  to  his 
co-overseer,  John  Owen,  of  Ynysgoed,  who  collected  the  rates  in 
the  other  end  of  the  parish.    He  also  proved  that  the  last-named 


R.  C.  VOL.  XI.]       SECT.  IV.  —  SECONDARY  EVIDENCE. 


453 


No.  96.  —Beg.  v.  Inhabitants  of  LlanfaetiJy,  28  L.  J.  JL  C.  84,  85. 

John  Owen  was  alive.  The  said  Eobert  Prichard  did  not  appear 
at  the  Sessions  in  pursuance  of  the  subpoena  ducts  tecum  served 
upon  him,  but  the  other  parish  officers  of  Llandyfrydog  did  appear, 
in  pursuance  of  the  subpoena  duces  tecum  served  on  them.  They 
were  sworn  and  examined,  and  pressed  to  produce  the  rate-books 
of  the  parish  of  Llandyfrydog,  but  they  did  not  produce  any  of  the 
rate-books  of  that  parish. 

The  question  for  the  opinion  of  the  Court  was,  whether  under 
the  circumstances  before  stated,  the  pauper  gained  a  settlement  in 
the  parish  of  Llandyfrydog  by  renting  a  tenement  or  by  payment 
of  rates.  And  as  the  parish  officers  of  Llandyfrydog  had  been 
served  with  subpoenas  duces  tecum  to  produce  the  poor-rates  of  that 
parish  as  before  stated,  and  they  not  having  produced  the  same, 
whether  the  parol  evidence  of  the  pauper  and  of  the  said  Rowland 
Evans,  the  overseer  of  the  poor  of  Llandyfrydog,  was  sufficient 
evidence  of  rating  and  payment  to  establish  a  settlement  by  rates 
in  that  parish.  If  the  Court  should  be  of  opinion  that,  under  the 
circumstances  stated,  the  pauper  gained  a  settlement  in  Llandy- 
frydog, either  by  renting  a  tenement  or  by  payment  of  rates,  the 
order  of  Sessions  was  to  be  quashed ;  if  not,  to  be  confirmed. 

Morgan  Lloyd,  in  support  of  the  order  of  Sessions.  The  only 
question  is,  whether  there  was  admissible  evidence  that 
the  *  pauper  was  rated  to  the  relief  of  the  poor  in  Llandy-  [*  35] 
fry  dog.  The  rate -book  itself  is  the  proper  evidence  of 
this,  and  parol  evidence  was  not  admissible  without  showing  that 
all  means  had  been  taken  to  produce  the  rate-book.  The  King  v. 
Coppull,  2  East,  25.  Here,  although  some  of  the  parish  officers 
appeared  at  the  Sessions  and  did  not  produce  the  rate-book  when 
called  for,  Prichard,  to  whom  it  had  been  handed  over  by  Rowland 
Evans,  was  not  there.  Moreover,  John  Owen,  of  Ynysgoed,  was 
never  subpoenaed  at  all.  This  is  a  contest  between  the  appellants 
and  a  third  parish,  in  which  the  respondents  have  no  immediate 
interest. 

Welsby,  contra.  The  case  finds  that  the  pauper  "  proved  that 
he  was  rated. "  There  is,  therefore,  some  evidence  of  that  fact 
The  true  rule  is,  that  a  party  is  bound  in  the  first  instance  to  give 
primary  evidence ;  but  if  he  has  done  all  that  can  reasonably  be 
expected  to  procure  its  production  and  fails,  he  may  then  give 
secondary  evidence. 

[Lord  Campbell,  C.  J.    If  you  subpoena  an  attesting  witness 
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and  he  does  not  attend,  you  cannot  give  evidence  of  his  hand- 
writing. ] 

If  a  subpoena  duces  tecum  is  served  and  the  witness  refuses  to 
produce  a  document  on  the  ground  of  privilege,  its  contents  may 
be  proved. 

[Erle,  J.    There  you  account  for  its  non-production.  ] 

Here  it  must  be  assumed  that  the  rate-book  was  in  court,  but 

that  it  was  not  produced.    Notice  to  produce  it  was  given  to  the 

respondents. 

Lord  Campbell,  C.  J.  Lord  Kenyon's  observations  in  The 
King  v.  Coppull  must  be  taken  with  reference  to  the  facts  of  that 
case.  There  the  parish  officers,  who  would  have  possession  of  the 
rate-book,  were  parties  to  the  appeal;  and,  if  there  had  been  a 
proper  notice  to  produce  given  to  them,  according  to  the  usual 
practice,  secondary  evidence  would  have  been  admissible  on  the 
non-production.  Here  the  parish  of  Llandyfrydog  was  not  a  party 
to  the  appeal,  and  the  subpoena  duces  tecum  served  on  them  goes 
for  nothing  if  it  does  not  produce  the  document  required :  it  does 
not  let  in  secondary  evidence  of  its  contents.  It  has  been  held 
that  if,  under  a  subpoena  duces  tecum,  the  witness  appears  and 
stands  on  his  privilege  and  refuses  to  produce  the  document,  and 
the  Judge  admits  the  objection,  secondary  evidence  is  then  admis- 
sible. But  here  no  privilege  existed,  and  the  witness  would  have 
been  bound  to  produce  the  rate-book,  and  would  have  been  pun- 
ishable for  contempt  if  he  had  refused  to  do  so.  Therefore,  there 
was  no  legal  evidence  of  a  settlement  in  Llandyfrydog,  and  the 
order  of  Sessions  must  be  confirmed. 

Erle,  J.1  The  appellants  had  the  duty  cast  upon  them  of 
establishing  the  contents  of  the  rate-book,  and  they  must  there- 
fore either  produce  it  or  account  satisfactorily  for  its  absence. 
They  have  not  done  either  of  these  things  by  serving  the  party 
who  is  supposed  to  have  the  rate-book,  but  who,  in  fact,  had  it 
not,  with  a  subpoena  to  produce  it.  I  am  further  of  opinion  that, 
even  if  they  had  served  the  party  in  whose  possession  it  really  was, 
to  produce  the  book,  and  that  party  had  disobeyed  the  subpoena, 
secondary  evidence  of  its  contents  would  not  have  been  admissible. 
This  may  lead  to  hardship  in  some  few  cases,  but  it  would  lead 
also  to  great  inconvenience  in  more  instances  if  such  a  proceeding 
were  allowed.  Order  of  Sessions  confirmed. 

1  The  other  Judges  were  sitting  in  the  Court  for  Crown  Cases  Reserved. 
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ENGLISH  NOTES. 

Among  the  older  authorities  for  the  first  part  of  the  rule,  Hoe  v. 
Nathrop  (1696),  3  Salk.  154,  1  Ld.  Raym.  154,  and  Marsh  v.  Collnett, 
No.  34,  p.  508,  post,  may  be  referred  to.  A  copy  which  a  witness 
swears  he  has  compared  with  the  original  and  found  correct  is  admis- 
sible to  prove  an  extract  from  a  marriage  register;  Reg.  v.  Mainwaring 
(1856),  26  L.  J.  M.  G.  10:  and  a  foreign  register  of  births;  Burnaby 
v.  Baillie  (1889),  42  Ch.  D.  282,  38  W.  R.  125.  A  copy  of  a  register 
of  baptisms  in  India  transmitted  to  and  deposited  in  the  India  office  is 
receivable  in  evidence;  Queen's  Proctor  v.  Fry  (1879),  4  P.  D.  230, 
48  L.  J.  P.  68.  An  extract  from  the  foundation  deed  of  a  charity  pur- 
porting to  be  signed  by  the  founder,  which  had  been  hung  up  in  the 
board  room  of  the  charity  and  afterwards  given  into  the  care  of  one  of 
the  governors  and  secretary,  was  admitted  on  the  ground  that  the  deed 
itself  was  in  the  nature  of  a  public  document.  In  re  Hospital  for 
Incurables  (1884),  13  L.  R.  Ir.  361. 

It  is  impossible  here  to  set  out  the  numerous  statutory  provisions 
relating  to  the  mode  of  proof  of  different  public  documents;  but  atten- 
tion may  be  directed  to  14  &  15  Vict.  c.  99,  which  enables  Acts  of 
State  and  many  judicial  documents  to  be  proved  by  examined  copies 
as  well  as  by  the  authenticated  copies  therein  mentioned. 

It  has  been  held  that  it  is  sufficient  for  the  witness  to  swear  that  he 
examined  the  copy  while  another  read  the  original ;  Beid  v.  Margison 
(1808),  1  Camp.  469:  it  is  not  necessary  that  the  examining  parties 
should  read  the  documents  alternatively;  Fyson  v.  Kemp  (1833),  6  Ci 
&  P.  71.  See,  however,  Slane  Peerage  Case  (1835),  5  CI.  &  Fin.  at  p. 
40. 

It  is  to  be  remembered  that  when  an  official  document  of  State  is 
admissible  on  grounds  of  public  policy,  secondary  evidence  of  it  cannot 
be  given.  Hughes  v.  Vargas  (June  29,  1893),  9  R.  661 ;  Chatterton 
v.  Secretary  of  State  for  India  (1895),  1895,  2  Q.  B.  189,  64  L.  J. 
Q.  B.  676,  72  L.  T.  858. 

The  following  cases  illustrate  the  kind  of  evidence  which  has  been 
held  sufficient  to  show  the  loss  of  a  document  so  as  to  admit  secondary 
evidence:  —  Freeman  v.  Arkell  (1824),  2  B.  &  C.  494,  3  Dowl.  &  Ry. 
669,  1  Carr.  &  P.  326;  Gathercole  v.  Miall  (1846),  15  M.  &  W.  319, 
15  L.  J.  Ex.  179;  QuUter  v.  Joss  (1863),  14  C.  B.  (N.  S.)  747,  11  W. 
R.  888. 

Perhaps  the  most  usual  way  of  proving  the  loss  of  a  document  is  by 
showing  a  fruitless  search  for  it.  It  is  sufficient  to  show  that  all 
reasonable  efforts  to  find  it  have  been  made  ;  Hart  v.  Hart  (1841),  1 
Hare,  1 ;  Boyle  v.  Wiseman  (1855),  10  Ex.  647,  24  L.  J.  Ex.  160.  It 


456 


EVIDENCE. 


Hot.  27,  28.  —  Lynoh  v.  Gierke ;  Beg.  v.  Inhabitants  of  Ltanfaethly.  —  Votes. 

is  not  necessary  that  every  possible  search  should  appear  to  have  been 
made;  Hart  v.  Hart,  supra.  The  degree  of  diligence  to  be  used 
depends  upon  the  nature  of  the  document  and  the  circumstances  of  the 
case;  Gully  v.  Bishop  of  Exeter  (1828),  4  Bing*  290;  and  see  per 
Best,  J.  in  Brewster  v.  Sewell  (1820),  3  B.  &  Aid.  296,  22  R.  R.  395. 
It  is  not  necessary  that  the  search  should  have  been  recent  or  made 
expressly  for  the  purposes  of  the  case.  Fitz  v.  Babbits  (1837),  2  M. 
&  Rob.  60. 

As  showing  the  nature  of  the  search  which  the  law  deems  sufficient, 
the  following  cases  may  be  referred  to:  —  MGahey  v.  Alston  (1836),  2 
M.  &  W.  206,  2  Gale,  238;  Fernley  v.  Worthington  (1840),  1  M.  &  G. 
491;  Pardoe  v.  Price  (1844),  13  M.  &  W.  267,  14  L.  J.  Ex.  212;  Doe 
d.  Bichards  v.  Lewis  (1852),  11  C.  B.  1035;  Bex  v.  Hinckley  (1863), 
3  B.  &  S.  885,  32  L.  J.  M.  C.  158.  With  a  view  to  showing  sufficient 
search,  hearsay  evidence  may  be  given  of  the  answers  given  by  persons 
likely  to  have  it,  to  inquiries  for  it ;  Beg,  v.  Kenilworth  (1845),  7  Q. 
B.  642,  14  L.  J.  M.  C.  160;  Beg.  v.  Braintree  (1859),  28  L.  J.  M.  C. 
1;  Smith  v.  Smith  (1876),  10  Ir.  R.  Eq.  274.  But  where  the  docu- 
ment has  been  clearly  traced  to  the  possession  of  a  person,  a  party  will 
not  be  allowed  to  give  secondary  evidence  of  it  without  calling  that 
person  ;  Freeman  v.  Arkell  (1824),  2  B.  &  C.  494,  3  Dowl.  &  Ry.  669; 
Beg.  v.  Saffron  Hill  (1852),  1  El.  &  Bl.  93,  22  L.  J.  M.  C.  22 :  and 
see  Bex  v.  Denis  (1827),  7  B.  &  C.  620,  1  M.  &  Ry.  294.  Where  the 
person  who  had  the  custody  of  the  document  is  dead,  his  declarations 
regarding  it  will  be  received  with  caution,  and,  at  all  events,  before 
admitting  them,  other  sources  of  information  must  be  exhausted.  Beg. 
v.  Bawden  (1834),  2  Ad.  &  El.  158. 

A  party  objecting  to  the  production  of  a  copy  on  the  ground  that  due 
search  has  not  been  made  for  the  original,  must  make  the  objection  at 
the  time  of  the  trial  distinctly  on  that  ground :  if  he  does  not,  the 
Court  will  not  afterwards  entertain  it.  Williams  v.  Wilcox  (1838),  8 
Ad.  &  El.  314. 

Where  a  written  instrument  has  been  lost  and  secondary  evidence  of 
its  contents  received,  its  construction  is  nevertheless  still  for  the  Judge. 
Berwick  v.  Horsfall  (1858),  4  C.  B.  (N.  S.)  450,  27  L.  J.  C.  P.  193. 

It  may  be  mentioned  that  the  memorial  of  a  deed  over  thirty  years  old 
executed  by  the  grantors,  is  treated  as  primary  evidence  against  persons 
claiming  under  them,  without  proof  of  the  handwriting.  Biggs-Miller 
v.  Wheatley  (1890),  28  L.  R.  Ir.  144. 

Additional  authorities  for  the  proposition  that  secondary  evidence 
may  be  given  of  a  document  which  is  in  possession  of  a  person  who  is 
not  compellable  to  produce  it  and  refuses  to  do  so,  may  be  found  in 
Lloyd  v.  Mostyn  (1842),  10  M.  &  W.  478,  12  L.  J.  Ex.  1;  Newton  v. 
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Chaplin  (1850),  10  B.  356,  19  L.  J.  C.  P.  374,  and  Rex  v.  Leatham 
(1861),  8  El.  &  El.  658,  30  L.  J.  Q.  B.  205. 

Secondary  evidence  will  be  admitted  of  an  original  which  it  is 
physically  impossible  or  very  inconvenient  to  produce,  as  for  example 
of  an  inscription  on  a  tablet  fixed  up  in  a  church :  Doe  d.  Crispin  v. 
Cole  (1834),  6  C.  &  P.  359. 

Where  in  an  action  for  shooting  a  dog  it  appeared  that  in  the  plan- 
tation where  the  dog  was  shot  was  a  notice  board  stating  that  dogs 
found  there  would  be  shot,  it  was  held  that  a  copy  of  what  was  posted 
on  the  board  was  admissible,  without  notice  to  produce  the  board: 
Bartholomew  v.  Stephens  (1839),  8  C.  &  P.  728 ;  but  secondary  evi- 
dence was  held  inadmissible,  of  a  portable  notice  hung  up  in  a  carrier's 
office,  stating  that  the  goods  carried  by  him  were  to  be  subject  to  a 
general  lien  :  Jones  v.  Tarleton  (1842),  9  M.  &  W.  675.  In  an  action 
for  infringement  of  copyright  in  a  painting,  evidence  of  persons  who 
have  seen  the  original  painting  (which  was  in  Australia)  has  been  held 
admissible  to  prove  that  a  picture  sold  by  the  defendants  and  pro- 
duced in  Court  is  a  copy,  without  producing  the  original.  Lucas  v. 
Williams  (1892),  1892,  2  Q.  B.  113,  61  L.  J.  Q.  B.  595,  66  L.  T.  706. 

AMERICAN  NOTES. 

Greenleaf  states  the  American  doctrine  thus :  "  The  rule  may  be  considered 
as  settled,  that  every  document  of  a  public  nature,  which  there  would  be  an 
inconvenience  in  removing,  and  which  the  party  has  a  right  to  inspect,  may 
be  proved  by  a  duly  authenticated  copy  "  (1  Evidence,  s.  484).  This  is  ap- 
plied to  the  cases  of  registers  of  births  and  marriages  (Milford  v.  Worcester, 
7  Massachusetts,  48 ;  Shutesbury  v.  Eadley,  133  ibid.  242 ;  Tucker  v.  People, 
117  Illinois,  91 ;  Jackson  v.  Boneham,  15  Johnson  (N.  Y.),  226  ;  Richmond  v. 
Patterson,  3  Ohio,  368) ;  to  registrations  of  vessels  in  custom-houses  (United 
States  v.  Johns,  4  Dallas  (U.  S.  Sup.  Ct.)f  412;  Catlett  v.  Pac.  Ins.  Co.,  1 
Wendell  (N.  Y.),  561) ;  to  books  of  record  of  transactions  of  all  municipal 
bodies  (Saxton  v.  Nimms,  14  Massachusetts,  320 ;  Denning  v.  Roome,  6  Wen- 
dell (N.  Y.),  651 ;  Bishop  v.  Cone,  3  New  Hampshire,  513)  ;  American  State 
Papers  (Nixon  v.  Porter,  34  Mississippi,  697 ;  Bryan  v.  Forsyth,  19  Howard 
(U.  S.  Sup.  Ct.,)  334) ;  town  commissioners  (Cheatham  v.  Young,  113  North 
Carolina,  161;  37  Am.  St.  Rep.  617);  legislative  journals  and  acts  (Young v. 
Bank  of  Alexandria,  4  Cranch  (U.  S.  Sup.  Ct.),  388;  Smith  v.  Potter,  27  Ver- 
mont, 304) ;  see  also  Insurance  Co.  v.  Rosenagle,  77  Penn.  State,  507 ;  State  v. 
Dooris,  40  Connecticut,  145 ;  audits  of  public  accounts  (State  v.  Powell,  40 
Louisiana  Annual,  234 ;  8  Am.  St.  Rep.  522) ;  records  of  weather  bureau 
(Knott  v.  Raleigh  frc.  R.  Co.,  98  North  Carolina,  73;  2  Am.  St.  Rep.  321) ; 
market  reports  and  weather  records  (People  v.  Dow,  64  Michigan,  717;  8 
Am.  St.  Rep.  878).  But  not  records  of  a  board  of  health  (Buffalo  Loan  frc. 
Co.  v.  Knights  Templar  Asso.,  126  New  York,  450;  22  Am.  St.  Rep.  839). 

In  Traction  Co.  v.  Board  of  Works,  57  New  Jersey  Law,  818,  a  paper  cer- 
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tified  by  the  Secretary  of  State,  under  his  seal,  to  be  a  true  copy  of  a  descrip- 
tion of  routes  of  an  electric  railway,  filed  in  his  office,  was  held  not  to  be 
evidence.  The  Court  said :  "  In  this  country,  says  Professor  Greenleaf,  the 
great  seal  being  usually  if  not  always  kept  by  the  Secretary  of  State,  a  dif- 
ferent course  prevails ;  and  an  exemplified  copy  under  the  seal  of  the  court 
is  usually  admitted,  even  upon  a  plea  of  nul  tiel  record,  as  sufficient  evidence. 
Greenl.  Ev.,  §  502.  In  addition  to  copies  exemplified  by  the  great  seal,  or  seal 
of  a  Court,  there  were  certified  copies  made  by  the  officer  in  custody  of  the 
judicial  records,  and  known  as  office  copies.  These  were  admissible  only  in 
the  same  cause  and  in  the  same  Court.  2  Phil.  Ev.  marg.  p.  347.  The  third 
kind  of  authenticated  copy  is  an  examined  or  sworn  copy,  which  is  proved  by 
producing  a  witness  who  has  compared  the  copy  with  the  original  record, 
word  for  word,  or  who  has  examined  the  copy  while  another  person  read  the 
original.  These  are  the  various  methods  of  proving  judicial  records  by  a 
copy.  Therefore,  a  paper  certified  by  the  Secretary  of  State,  under  the  appro- 
priate seal,  as  clerk  of  the  Court  of  Errors  and  Appeals,  or  of  the  Court  of 
Impeachment,  or  of  the  Prerogative  Court,  to  be  a  true  copy  of  a  record  in 
one  of  these  Courts,  would  be  receivable  in  evidence.  In  respect  of  public 
documents  or  entries  not  of  a  judicial  character,  proof  may  be  made  by 
examined  or  sworn  copies,  as  already  remarked.  State  v.  Hutchinson,  5  Halst. 
242 ;  State  v.  Clothier,  1  Vroom,  351.  But  a  paper  purporting  to  be  a  certified 
copy  of  a  public  document,  although  certified  by  the  officer  in  whose  custody 
it  is  placed,  whether  under  seal  or  not,  is  not  receivable  in  evidence  unless 
such  certification  is  enjoined  or  permitted  by  statute.  Notes  to  2  Phil.  Ev. 
(5th  Am.  Ed  ),  marg.  p.  444;  1  Stark.  Ev.  154.  It  is  true  that  Mr.  Green- 
leaf,  in  the  text  of  the  original  edition  of  his  work  on  Evidence,  section  485, 
says  that  the  weight  of  authority  seems  to  have  established  the  rule  that  a 
copy  given  by  a  public  officer,  whose  duty  it  is  to  keep  the  original,  ought  to 
be  received  in  evidence.  Of  two  cases  cited  by  him,  in  one  the  copy  received 
was  a  sworn  copy,  and  in  the  other  the  copy  was  rejected  because  it  certified 
facts  and  not  the  record ;  and  the  remarks  of  the  Judge  in  respect  to  the 
efficacy  of  the  certified  copy  as  evidence  were  obiter.  Two  or  three  cases  are 
cited  which  were  based  upon  the  remarks  of  Chief  Justice  Marshall,  in  the 
case  of  United  States  v.  Percheman,  7  Pet.  51,  who,  after  holding  that  the  copy 
then  in  question  was  authorized  by  Federal  statutes,  said  that  on  general 
principles  such  copies  ought  to  be  received.  In  the  last  edition  of  Mr.  Green- 
leaf's  work,  it  is  admitted  that  the  earlier  cases  were  opposed  to  the  reception 
of  certified  copies  unless  authorized  by  statute.  It  is  profitless  to  consider 
the  question  of  the  weight  of  American  authorities,  for  it  is  believed  that  no 
English  case  can  be  found  in  which  such  certificates  have  been  received,  and 
their  incompetency  has  been  asserted  in  at  least  two  cases  in  this  State." 

A  private  document  must  be  produced  or  its  absence  satisfactorily  ac- 
counted for  before  parol  evidence  of  its  contents  is  admissible.  Johnson  v. 
Arnwine,  42  New  Jersey  Law,  451 ;  Delaney  v.  Errickson,  10  Nebraska,  492 ; 
Page  v.  Page,  15  Pickering  (Mass.),  368;  Snow  v.  Carr,Ql  Alabama,  363; 
Woodworth  v.  Barker,  1  Hill  (N.  Y.),  172 ;  Bachelder  v.  Nutting,  16  New 
Hampshire,  261 ;  Matteson  v.  Noyes,  25  Illinois,  591  (telegram). 
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Such  evidence  is  admissible  if  the  document  is  shown  to  be  beyond  the 
jurisdiction  of  the  court.  Manning  v.  Maroney,  87  Alabama,  563 ;  13  Am. 
St.  Rep.  67 ;  but  not  without  proof  of  an  effort  to  obtain  it.  Wiseman  v. 
North.  P.  R.  Co.,  20  Oregon,  425;  23  Am.  St  Rep.  135. 

So  if  the  document  has  come  into  possession  of  the  opposite  party  through 
fraud.  Rose  v.  Lewis,  10  Michigan,  483;  Nealley  v.  Greenough,  5  Foster 
(New  Hampshire),  325 ;  State  v.  Afayberry,  48  Maine,  218 ;  Com.  v.  Messinger, 
1  Binney  (Penn.),  273. 

No.  29.  — RIPPINEK  v.  WRIGHT. 
(K.  B.  1819.) 

No.  30.  —MARINE  INVESTMENT  COMPANY  v. 
HAVISIDE. 

(h.  l.  1872.) 

RULE. 

Where  an  instrument  essential  to  the  plaintiffs'  title 
has  been  lost,  it  will  be  presumed  primd  facie  that  it  was 
properly  stamped ;  but  if  it  is  proved  to  have  been  un- 
stamped, parol  evidence  cannot  be  given  of  its  contents. 

Rippiner  v.  Wright 

2  Barn.  &  Aid.  478-479  (21  R.  R.  363). 

Evidence.  —  Lost  Instrument.  —  Unstamped. 

Where  an  agreement  on  unstamped  paper  has  been  destroyed,  no  [478] 
parol  evidence  can  be  given  of  its  contents,  even  if  it  has  been  destroyed 
by  the  wrongful  act  of  the  party  who  takes  the  objection. 

Assumpsit  for  a  crop  of  peas,  bargained  and  sold  by  plaintiff  to 
defendant  Plea,  non  assumpsit  as  to  part,  and  a  tender  of  £6  3s. 
9d.  as  to  the  residue.  At  the  trial  before  Burrough,  J.,  at  the 
Spring  Assizes  for  the  county  of  Northampton,  the  defendant  pro- 
posed to  give  parol  evidence  of  an  agreement  between  him  and  the 
plaintiff,  that  the  latter  should  not  be  paid  for  the  value  of  the 
crop,  but  only  for  the  expense  of  ploughing  and  seed  sown.  It 
appeared  that  this  agreement  had  been  reduced  into  writing,  on 
unstamped  paper ;  and  that  afterwards  the  plaintiff  took  an  oppor- 
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tunity  to  snatch  it  from  the  hands  of  the  defendant's  attorney,  and 
to  destroy  it.  Holbech,  for  the  plaintiff,  objected  that  no  parol 
evidence  of  the  contents  of  this  paper  could  be  received,  inasmuch 
as  the  paper  itself  could  not,  if  in  existence,  have  been  read,  not 
being  stamped.  On  the  other  hand,  it  was  contended  that  the 
plaintiff,  by  his  act  in  destroying  the  paper,  had  prevented  the  de- 
fendant from  getting  it  stamped,  as  he  might  have  done 
[*  479]  *  on  payment  of  the  penalty ;  and  that  therefore  it  was  not 
competent  for  him  to  make  this  objection.  The  learned 
Judge  rejected  the  evidence,  and  the  plaintiff  obtained  a  verdict. 
And  now 

Denman  moved  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  had  improperly  rejected  the  evidence ;  and  contended  that 
the  plaintiff  ought  not  thus  to  have  been  permitted  to  take  ad- 
vantage of  his  own  wrongful  act. 

Per  Curiam.  The  evidence  was  properly  rejected.  It  is  the 
duty  of  the  parties  to  an  agreement  to  take  care  that  when  it  is 
executed  it  is  properly  stamped ;  and  it  is  one  of  the  risks  attend- 
ant upon  an  omission  to  do  this,  that  if  any  accident  happens  to 
the  agreement  before  the  stamp  is  affixed,  there  is  no  remedy  upon 
it  whatsoever.  It  is  not  possible  now  to  say,  whether  or  not  the 
commissioners  of  stamps,  in  the  exercise  of  their  discretion,  would 
have  permitted  this  agreement,  if  it  had  remained  in  existence,  to 
be  stamped  on  payment  of  the  penalty.  Rule  refused. 

Marine  Investment  Company  v.  Haviside. 

L.R.5H.  L.  624-635  (s.  c.  42  L.  J.  Ch.  173). 

[624]  Stamp.  —  Secondary  Evidence  of  a  Document 

The  burden  of  proving  an  instrument  to  be  unstamped  lies,  in  the  first  in- 
stance, on  the  party  who  objects  to  its  production  on  the  ground  that  it  is 
unstamped.  Where  there  is  no  evidence  on  either  side  it  will  be  presumed  to 
have  been  stamped. 

But  when  once  satisfactory  evidence  has  been  given  that  at  a  particular  time 
the  instrument  was  unstamped,  there  is  an  end  of  any  presumption  of  law  in 
favour  of  its  having  been  stamped,  the  onus  of  proof  is  shifted,  and  the  party 
who  relies  on  the  instrument  must  prove  it  to  have  been  duly  stamped. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Hather- 
LEY,  dated  the  21st  of  December,  1870,  by  which  a  decree  of  Vice- 
Chancellor  James,  dated  in  January,  1870,  had  been  reversed. 
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In  the  year  1859  one  Robert  Taylerson  was  the  owner  of  letters 
patent  for  an  invention  for  improvements  in  shipbuilding,  and  he 
was  also  the  owner  in  fee  of  a  shipbuilding  yard  and  premises  sit- 
uated at  Ladyburn,  near  Greenock,  in  Scotland.  By  a  bond  and 
disposition  executed  in  the  Scotch  form  dated  the  13th  of  May, 
1859,  and  registered  in  the  Registry  of  Sasines  for  Renfrew- 
shire *  and  the  Regality  of  Glasgow,  this  property  was  [*  625] 
mortgaged  to  a  person  named  Bourne  to  secure  a  sum  of 
£3000,  the  unpaid  balance  of  the  purchase-money  agreed  to  be 
given  for  it,  the  original  sum  having  been  £4000  and  only  £1000 
having  been  paid.  The  sum  for  which  the  mortgage  was  executed 
was  to  bear  interest  at  5  per  cent 

By  a  like  bond  and  disposition  of  security  executed  in  the  Scotch 
form,  dated  the  22nd  of  June,  1859,  and  registered  the  5th  of  July, 
1859,  Taylerson  bound  himself  to  repay  to  the  Respondent,  Thomas 
Snaith  Haviside,  a  sum  of  £1150  with  interest,  and  mortgaged  the 
same  premises  to  secure  payment  of  this  debt 

By  an  agreement  dated  the  2nd  of  September,  1859,  after  taking 
credit  for  the  value  of  a  ship  then  assigned  to  Haviside,  Taylerson 
acknowledged  himself  indebted  to  Haviside  in  a  sum  of  £4350,  in 
addition  to  the  £1150  already  mentioned. 

By  a  bond  and  disposition  of  the  same  date  Taylerson  secured 
upon  his  shipbuilding  yard  the  sums  thus  acknowledged  to  be 
due. 

By  an  indenture  dated  the  20th  of  November,  1859,  Taylerson 
mortgaged  the  patent  to  Haviside  for  £1000. 

In  the  year  1862  one  William  Cribb  was  proposed  to  become  a 
partner  of  Taylerson.  Negotiations  were  pending  for  some  time  on 
this  scheme  of  partnership,  and  it  was  alleged  that  for  the  benefit 
of  Taylerson  (on  account  of  friendship  for  him)  Haviside  had 
written  a  letter  consenting  to  release  his  mortgage  on  the  premises 
at  Ladyburn,  that  being  one  of  the  inducements  for  Cribb  to  enter 
into  partnership  with  Taylerson. 

Cribb  did  enter  into  the  partnership,  quitted  it  in  about  a  year, 
and  then  Gething,  Cribb's  solicitor,  handed  over  to  Sutton,  who 
succeeded  Cribb  in  the  partnership,  the  letter  said  to  contain  the 
undertaking. 

In  April,  1864,  the  Marine  Investment  Company  advanced  cer- 
tain  sums  of  money  to  the  partnership  of  Taylerson  &  Sutton,  and 
it  was  agreed  that  the  title  deeds  of  the  shipbuilding  yard  and 


462 


EVIDENCE. 


*o.  80.  —  Marine  Investment  Go.     Havitide,  L      5  E  L.  825,  696. 

premises  at  Ladyburn  should  be  deposited  as  collateral  security 
for  these  advances.  Taylerson  &  Sutton  when  agreeing  to  this 
arrangement  informed  the  solicitors  of  the  company  that  the  prop- 
erty was  mortgaged  to  the  extent  of  £3000  to  Mr. 
[*  626]  Holden,  who  held  the  title  *  deeds  as  assignee  of  Bourne, 
the  original  mortgagee.  It  was  arranged  that  this  mort- 
gage should  be  paid  off  out  of  the  monies  advanced  by  the  com- 
pany, and  the  deeds  were  to  be  handed  over  to  the  company.  This 
was  done,  the  company  being  assured  that  there  was  no  other 
charge  upon  the  premises,  and  by  a  disposition  in  the  Scotch  form 
Taylerson,  on  the  6th  of  July,  1864,  assigned  the  shipbuilding 
yard  and  premises  at  Ladyburn  irredeemably  to  Coffey  and  others, 
the  trustees  of  the  Marine  Investment  Company. 

In  November,  1864,  Taylerson  became  bankrupt.  In  investiga- 
ting the  title  to  the  shipbuilding  yard  and  premises  upon  some 
proceedings  consequent  on  this  bankruptcy,  the  solicitors  for  the 
Marine  Investment  Company  searched  the  Eegister  of  Sasines  for 
the  county  of  Renfrew,  and  by  means  thereof  discovered  the  mort- 
gages to  Haviside  there  recorded.  Sutton  and  the  other  parties 
being  told  of  this,  declared  that  the  premises  were  in  fact  unin- 
cumbered, for  that  Mr.  Haviside  would,  of  course,  act  on  the 
undertaking  he  had  given,  and  release  the  mortgage.  A  search 
was  made  for  the  letter  said  to  constitute  this  undertaking,  but  it 
could  not  be  found,  nor  could  any  one  swear  to  its  contents,  nor 
was  there  any  known  copy  of  it.  Haviside  denied  that  he  had 
entered  into  any  absolute  undertaking  to  release  the  mortgage, 
averred  that  it  was  an  undertaking  conditional  on  Cribb  executing 
a  charge  on  the  shipbuilding  yard,  which  condition  had  never  been 
performed;  and  farther,  that  the  undertaking  was  delivered  to 
Cribb  unstamped. 

On  the  19th  of  June,  1866,  a  bill  was  filed  by  the  Marine  In- 
vestment Company  and  Coffey  and  others  against  Haviside  and 
Cribb,  praying  that  a  proper  release  might  be  decreed  to  be  exe- 
cuted by  Haviside,  and  that  he  and  Cribb  might  be  decreed  to  do 
and  concur  in  all  necessary  acts  and  deeds  for  the  purpose  of  hav- 
ing the  entry  in  the  Registry  of  Deeds  in  Scotland  vacated,  the 
Marine  Investment  Company  being  willing  to  pay  the  expense 
thereof;  that  proper  inquiries  might  be  made;  that  Haviside 
might  be  restrained  from  transferring  the  mortgage  debt ;  and  for 
general  relief.    Answers  were  put  in,  Haviside  denying  any  posi- 
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tive  undertaking  to  release,  and  alleging  that  all  that  he  had  pro- 
posed to  do  was  for  the  benefit  of  Taylerson  and  not  of  his 
creditors,  and  insisting  that  the  alleged  letter  of  undertaking 
should  be  produced. 
Sutton  died  in  1868. 

*  In  the  course  of  the  evidence  given  in  the  cause,  Mr.  [*  627] 
Gething,  the  solicitor  to  Cribb,  and  afterwards  the  solicitor 
to  Sutton,  said :  *  I  cannot  remember  anything  as  to  the  contents 
of  the  undertaking  which  I  handed  to  Mr.  Sutton.    I  am  sure  that 
it  was  not  stamped  while  in  my  possession." 

The  plaintiffs  (the  Marine  Investment  Company  and  Coffey  and 
others  the  trustees)  put  in  among  other  evidence  the  bills  of  costs 
of  Haviside's  solicitors  (Messrs.  Howard  &  Dollman)  of  February, 
1863,  in  which  were  these  (among  other)  entries : 

<c  Drawing  undertaking  to  be  given  by  Mr.  Haviside  to  release 
mortgage  on  premises  at  Ladyburn,  aod  copy." 

"  Attending  Mr.  Haviside,  obtaining  and  attesting  his  execution 
of  assignment  and  signature  to  undertaking." 

"  Attending  completion." 

"Attending  stamping  duplicate  assignment." 

From  which  evidence,  and  the  belief  of  some  witnesses  that  with 
the  assignment  of  the  patent  there  had  been  an  unconditional 
undertaking  to  release  the  mortgage,  the  right  to  relief  was  in- 
sisted on. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  James  on 
the  28th  of  January,  1870,  when,  in  addition  to  evidence  of  the 
conduct  of  the  parties  and  proofs  of  the  bills  of  Costs  of  the  attor- 
neys and  solicitors,  secondary  evidence  of  the  contents  of  the  al- 
leged letter  of  undertaking  was  tendered.  It  was  objected  that 
the  letter  itself  was  not  produced ;  that  if  produced  it  would  be 
found  to  be  unstamped,  and  that  consequently  as  it  could  not 
itself  be  admissible,  it  was  not  competent  for  the  plaintiffs  to  give 
secondary  evidence  of  its  contents.  The  Vice-Chancellob  thought 
that  on  the  whole  evidence  there  was  enough  to  show  that  the 
alleged  undertaking  had  been  given,  and,  adopting  the  representa- 
tion that  it  was  an  absolute  undertaking  to  release,  he  made  a  de- 
cree directing  the  execution  of  a  release  as  prayed.  On  appeal  to 
Lord  Chancellor  Hatherley  the  decree  was  ordered  to  be  reversed. 
This  appeal  was  then  brought. 
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Mr.  Edward  E.  Kay,  Q.  C,  and  Mr.  W.  W.  Karslake,  for  the 
appellants :  — 

There  had  been  here  a  simple  undertaking  to  release 
[*  628]  the  mortgage,  *  and  the  question  was,  whether  that  was 
not  sufficiently  proved,  or  whether,  as  the  letter  containing 
the  release  had  been  lost,  it  was  not  competent  to  the  appellants 
to  give  secondary  evidence  of  it.  It  is  not  denied  that  an  instru- 
ment of  that  sort  must  be  stamped.  But,  when  the  objection  that 
it  is  not  stamped  is  made,  the  onus  of  proving  that  objection  lies  in 
the  first  place  on  the  objector.  That  onus  was  not  here  discharged 
by  him.  All  the  presumptions  from  the  evidence  of  the  conduct 
of  the  parties  were  the  other  way.  The  document  was  proved  to 
have  been  given,  and  to  have  passed  from  one  person  to  another, 
each  being  interested  in  seeing  that  it  was  a  valid  and  effectual 
instrument  The  paper  was  delivered  to  Cribb  in  February,  1863, 
and  he  held  it  while  he  continued  in  the  partnership.  He  quitted 
the  partnership  in  February,  1864,  and  was  succeeded  by  Sutton, 
to  whom  Cribb  or  his  solicitor  Gething  handed  over  the  letter. 
Mr.  6e thing's  statement  amounts  to  no  more  than  that  he  did  not 
recollect  getting  it  stamped  while  it  was  in  his  possession.  It 
might  have  been  stamped  before.  That  is  the  proper  meaning  to 
be  affixed  to  his  words.  But  all  the  proceedings  from  that  time 
forward  showed  the  belief  of  the  various  parties  that  the  release 
was  valid  and  could  be  enforced.  If,  therefore,  it  was  not  stamped 
by  Gething  while  in  his  possession  it  must  have  been  stamped 
after  it  got  into  the  possession  of  Sutton.  There  were  in  the  bill 
of  costs  of  Haviside's  own  solicitor  two  entries  which  showed  that 
the  document  had  been  duly  executed  [see  ante,  p.  463].  The  in- 
struments there  mentioned  had  been  completed,  and  then  this 
instrument  had  been  handed  over  to  the  parties  interested,  and 
was  held  by  them  during  the  continuance  of  their  interest.  There 
could  not  be  stronger  grounds  of  presumption  for  the  belief  that 
the  instrument  thus  properly  executed  was  put  by  them  into  a  per- 
fectly legal  and  formal  state,  and  was  in  all  respects  valid.  The 
statement  of  Haviside  in  his  answering  affidavit,  "  I  believe  that 
such  letter  was  not  stamped,"  cannot  for  one  moment  be  set  up 
against  such  a  presumption. 

Then  what  is  the  state  of  the  authorities  on  the  subject  ?  The 
first  case  is  that  of  Rex  v.  Long  Bucfcby,  7  East,  45, 
[*  629]  (8  B.  B.  595,)  where  parties  having  *  acted  for  years  on 
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the  belief  that  certain  indentures  of  apprenticeship  were  valid, 
the  Court  adopted  the  presumption  that  they  had  been  properly 
stamped,  although  evidence  was  actually  given  that  no  proof  of  the 
stamping  could  be  found  in  the  records  of  the  Stamp  Office.  In 
Rippiner  v.  Wright,  2  B.  &  Aid.  478,  (21  R  R  363,)  see  Bex  v. 
Castle  Morton,  3  B.  &  Aid.  588,  (22  B.  B.  493,)  an  agreement  had 
been  reduced  into  writing  on  paper  shown  at  that  time  to  be  un- 
stamped. On  a  subsequent  occasion  it  was  snatched  by  the  plain* 
tiff  from  the  hand  of  the  defendant's  attorney ;  it  was  afterwards 
destroyed,  and  there,  no  doubt,  the  Court  refused  to  receive  sec- 
ondary evidence  of  it;  but  that  was  because  at  the  time  it  was 
snatched  from  the  hands  of  the  attorney  it  was  known  not  to  be 
stamped,  and  it  was  then  in  the  hands  of  a  man  whose  interest  it 
was  that  it  should  not  be  stamped.  That  case,  therefore,  could 
sot  affect  the  present  But  in  Pooley  v.  Goodwin,  4  Ad.  &  E.  94 
(see  Doe  d.  Fryer  v.  Coombs,  3  Q.  B.  687),  a  written  paper  authoris- 
ing the  payment  of  a  sum  of  money  had  been  given  and  had  been 
lost ;  but  the  defendant  having  in  his  own  affidavit  set  out  the 
order  itself,  secondary  evidence  of  it  was  allowed,  as  the  Court 
presumed  that  the  stamp  had  been  properly  affixed  to  it.  So 
in  Hart  v.  Hart,  1  Hare,  1,  it  was  held  that  where  secondary 
evidence  is  admitted  to  prove  the  contents  of  a  lost  instrument, 
the  Court  will  presume  it  to  have  been  properly  stamped  until 
the  contrary  is  shown.  And  Phillips'  Evidence,  8th  ed.  vol.  ii.  p. 
623,  adopts  the  principle  there  acted  on.  In  Smith  v.  Henley, 
1  PhilL  391,  the  document  had  been  returned  to  the  hands  of  the 
man  who  did  not  like  and  did  not  wish  to  be  bound  by  it,  and  he 
destroyed  it,  and  there  evidence  had  been  given  which  showed  that 
at  the  time  it  got  back  to  his  hands  it  was  not  stamped.  There, 
of  course,  no  ground  existed  for  the  presumption  that  he  who 
wished  to  get  rid  of  it  would  make  it  a  valid  instrument ;  but  here 
the  presumption  was  the  reverse,  for  it  was  in  the  hands  of  men 
whose  interests  were  to  be  protected  by  it,  and  who  would  there- 
fore take  care  that  it  was  valid.  In  Crowther  v.  Solomons,  6  G  B. 
758,  the  person  who  produced  the  copy  admitted  that  the  original 
was  not  stamped,  otherwise  it  was  said  the  ordinary 
*  presumption  that  it  was  stamped  would  have  arisen.  In  [*  630] 
Closmadeuc  v.  Carrel,  18  C.  B.  36,  it  was  said  that  the 
general  rule  in  favour  of  the  presumption  that  tjie  instrument-  was 
stamped  could  not  be  disputed.  Here  the  evidence  to  support  that 
vol.  xi. — 30 
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presumption  was  very  strong,  for  it  was  Sutton's  interest  to  get  it 
stamped,  and  from  the  beginning  to  the  end  he  acted  on  the  faith 
of  its  being  a  valid  and  effectual  instrument 

Sir  R.  Palmer,  Q.  C,  Mr.  Eddis,  Q.  C,  and  Mr.  Speed,  were  for 
the  respondent,  but  were  not  called  on. 

Lord  Cairns:  — 1 

My  Lords,  in  this  case  the  bill  is  filed,  in  substance,  for  the 
specific  performance  of  an  agreement  to  release  a  certain  ship- 
building property  on  the  Clyde  from  a  mortgage  over  the  property, 
to  which  the  respondent  Haviside  was  entitled ;  and  two  objections 
are  made  to  the  relief  sought  by  the  present  appellants.  The 
agreement  which  it  is  founded  upon  was  constituted  by  a  letter, 
dated  the  24th  of  February,  1863,  and  the  letter  is  lost  The  first 
objection  is  this :  It  is  said  that  the  letter  was  not  stamped.  And 
the  second  objection  is,  that  the  terms  of  the  letter  are  not  proved, 
and  that  they  were  not  the  terms  which  are  alleged  by  the  Plain- 
tiffs' bill.  My  Lords,  the  first  of  these  objections  has  to  be  dis- 
posed of  in  its  proper  order ;  and  it  will  be  unnecessary,  as  it 
seems  to  me,  and  as  I  shall  ask  your  Lordships  to  hold,  to  consider 
the  second  question,  having  regard  to  the  nature  of  the  answer 
which  must  be  given  to  the  first 

Now,  it  is  not  for  your  Lordships,  at  this  time,  to  consider 
whether  the  fiscal  law  with  regard  to  the  stamping  of  lost  instru- 
ments is  in  the  most  satisfactory  state  possible,  or  not.  It  is  said 
that  if  an  instrument  be  lost,  and  if  a  copy  of  it  can  be  produced, 
or  if  the  words  of  the  instrument  are  so  accurately  remembered 
that  they  can  be  set  down  in  writing,  the  copy  in  writing  can  be 
taken  to  the  Stamp  Office,  and  on  the  payment  of  the  proper  pen- 
alty it  may  be  stamped.  But  if  there  is  no  copy,  and  the  words 
cannot  be  set  down  in  writing,  no  penalty  can  be  received 
[*  631]  *  and  no  stamp  affixed.  I  repeat,  assuming  that  to  be  so, 
it  is  not  for  your  Lordships  now  to  consider  whether  that 
state  of  the  law  should  be  amended.  It  is  for  this  House,  at  this 
time,  simply  to  administer  the  law. 

My  Lords,  the  law  with  regard  to  the  presumption  to  be  made 
as  to  the  stamping  of  lost  instruments  appears  to  me  to  be  stated 
correctly  in  a  sentence  in  the  book  of  Mr.  Taylor  on  Evidence,  in 
which  all  the  authorities  which  have  been  referred  to  to-day  are 

1  The  appeal  being  from  a  decision  of  the  Lord  Chancellor,  Lord  Cairns  first 
addressed  the  House. 
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collected.  Mr.  Taylor  says  ("On  Evidence/  4th  ed.  p.  153): 
u  If  secondary  evidence  is  tendered  to  prove  the  contents  of  an 
instrument  which  is  either  lost,  or  retained  by  the  opposite  party 
after  notice  to  produce  it,  the  Court  will  presume  that  the  original 
was  duly  stamped  unless  some  evidence  to  the  contrary  be  given." 
The  cases  which  have  been  referred  to  at  the  Bar  are  here  collected 
in  a  foot-note.  They  are  Hart  Hart,  1  Hare,  1 ;  Crowther  v. 
Solomons,  6  C.  B.  758 ;  Pooley  v.  Goodwin,  4  Ad.  &  K  94 ;  Rex  v. 
Long  Buckby,  7  East,  45,  (8RR  595) ;  and  Closmadeuc  v.  Carrel, 
18  C.  B.  36. 

Now,  my  Lords,  I  take  it  to  be  clear  that  if  an  instrument  is 
lost,  and  if  there  should  be  no  evidence  given  respecting  it  on  one 
side  or  the  other,  the  presumption  which  ought  always  to  be  made, 
and  which  always  would  be  made  by  the  Court,  would  be  that 
the  instrument  was  properly  stamped.  There  is  no  reason  for  the 
Court  to  adopt  any  other  conclusion,  and  that  is  the  conclusion 
that  would  be  adopted.  The  facts,  however,  of  this  case  are 
these:  —  The  letter  which  is  founded  upon  by  the  plaintiff  was 
dated  the  24th  of  February,  1863.  It  was  written,  for  there  is 
no  doubt  there  was  such  a  letter,  and  it  was  handed  over  upon  the 
occasion  of  the  formation  of  a  partnership  as  to  the  shipbuilding 
premises  between  Mr.  Taylerson,  the  original  owner,  and  Mr. 
Cribb.  It  is  said  that  Mr.  Cribb  would  not  have  entered  into  the 
partnership  unless  that  letter  had  been  written  and  handed  over. 
Mr.  Cribb  continued  in  the  business  until  the  month  of  February, 
1864.  As  to  what  passed  at  the  time  the  letter  was  written,  the 
evidence  of  Mr.  Dollman,  the  solicitor  of  Mr.  Haviside,  who  gave 
the  letter,  is  this ;  he  says :  u  I  have  examined  the  books  of  my  late 
firm,  and  I  cannot  find  any  entiy,  charge,  or  disbursement 
*  relating  to  the  stamping  of  any  such  undertaking ;  and  I  [*  632] 
verily  believe  that  the  same  (if  given)  was  not  stamped  at 
the  time  it  was  delivered  to  the  said  Messrs.  Keighley  &  Gething 
as  aforesaid."  But  Mr.  Gething,  who  was  the  solicitor  of  Mr. 
Cribb,  the  person  for  whose  benefit  the  letter  was  written,  says 
what  is  still  stronger.  He  says :  "  As  to  what  was  to  be  done  by 
Mr.  Haviside,  I  cannot  remember  anything  as  to  the  contents  of 
the  undertaking  which  I  handed  over  to  Mr.  Sutton.  I  am  sure 
that  it  was  not  stamped  while  in  my  possession. "  I  do  not  pause 
to  consider  a  suggestion  that  was  made  that  that  might  mean  that 
no  stamp  was  put  on  it  during  the  time  it  was  in  the  witness's 


468 


EVIDENCE. 


Vo.  80.— Marin*  Investment  Co.  v.  Havitide,  L.  K.,  5  H.  L.  688,  6SS. 

possession,  whereas  it  might  have  been  stamped  before  it  was  in 
his  possession.  The  witness  was  not  cross-examined  upon  that 
subject ;  and  I  think  the  words  must  be  taken  according  to  their 
natural  meaning,  namely,  that  it  had  been  an  unstamped  docu- 
ment all  the  time  that  it  was  in  the  possession  of  Mr.  Cribb,  and 
when  Mr.  Gething  handed  it  over  to  Mr.  Sutton.  It  remained  in 
his  possession  during  the  whole  time  that  Mr.  Cribb  was  a  mem- 
ber of  this  partnership.  As  I  have  said,  the  letter  was  for  the 
benefit  of  Mr.  Cribb.  Mr.  Cribb  was  the  person  interested  in 
having  it  stamped ;  and  yet  it  is  clearly  shown  in  evidence  that, 
during  all  that  period,  at  least,  Mr.  Cribb  did  not  have  the  letter 
stamped. 

Mr.  Cribb  retired  from  the  partnership  in  February,  1864;  and 
a  Mr.  Sutton  took  his  place,  and  became  from  that  time  Mr. 
Taylerson 's  partner.  It  was,  of  course,  for  the  benefit  of  Mr. 
Sutton  that  this  letter,  if  it  was  of  the  character  that  is  alleged, 
should  be  handed  over  to  him,  and  be  preserved  by  him.  Mr. 
Gething  appears  to  have  been  not  only  the  solicitor  of  Mr.  Cribb 
but  also  of  Mr.  Sutton,  and  he  states  that  he  continued  to  be  the 
solicitor  of  Mr.  Sutton  in  the  matter  of  this  particular  property 
(which  is  called  the  Ladyburn  property),  after  Mr.  Sutton  had 
become  a  partner  down  to  the  time  of  Mr.  Sutton's  death.  Mr. 
Gething  farther  states  that  the  letter  remained  in  his  possession 
for  some  months  after  the  new  partnership  between  Sutton  and 
Taylerson  was  formed,  and  that  then  he,  the  solicitor  of  Mr. 
Sutton,  handed  over  the  letter,  still  unstamped,  to  Mr.  Sutton. 
And  Mr.  Gething  does  not  suggest  that,  continuing,  as  he  did,  to 

be  the  solicitor  of  Mr.  Sutton  down  to  the  time  of  Mr. 
[*633]  Sutton's  death,  *he,  at  any  time,  knew  or  heard  of  the 

stamping  of  the  document  When  the  document  was  lost 
we  do  not  know.  It  may  have  been  lost  immediately  after  it 
was  handed  over  to  Mr.  Sutton,  or  it  may  have  continued  in  Mr. 
Sutton's  possession  for  some  time  after,  and  have  been  lost  either 
before  or  after  the  time  of  his  death.  As  to  that  there  is  no  evi- 
dence whatever.  Farther  than  that,  it  does  not  appear  that,  while 
in  the  possession  of  Mr.  Sutton,  this  document  was  ever  in  any 
way  used  or  produced  or  acted  upon  by  Mr.  Sutton. 

Mr.  Sutton,  and  his  partner  Mr.  Taylerson,  had  occasion  in  the 
month  of  June,  1864,  to  apply  to  the  banking  company,  now 
represented  by  the  appellants,  and  to  ask  for  a  loan  of  money. 
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They  obtained  that  loan  of  money  upon  a  deposit  of  the  title  deeds 
of  the  Ladyburn  property.  They  appear  to  have  stated  to  the 
bankers  that  the  Ladyburn  property  was  unincumbered,  except  by 
an  earlier  mortgage,  which  was  paid  off  on  the  occasion  of  the 
loan.  But  it  is  not  suggested  that  the  bankers  ever  knew  of  the 
mortgage  or  mortgages  possessed  by  Mr.  Haviside  over  the  Lady- 
burn property ;  much  less  that  they  knew  that  any  letter  of  the 
kind  alleged  had  been  given  by  Mr.  Haviside  with  regard  to  this 
mortgage,  or  that  that  letter  was  in  any  way  produced  to  the 
bankers.  It  does  not  appear,  therefore,  that  Mr.  Sutton  during 
his  life  ever  used  or  produced  this  document 

My  Lords,  in  that  state  of  things  it  appears  to  me  that  it  be- 
comes a  question  of  evidence,  —  a  question  of  the  just  and  fair 
inference  to  be  drawn  from  the  facts.  This  is  not  a  case  in  which, 
there  being  no  evidence  on  either  side,  your  Lordships  would  pre- 
sume, according  to  the  well-known  rule  of  law,  that  the  instrument 
was  stamped.  It  is  a  case  in  which  evidence,  and  a  considerable 
body  of  evidence,  is  produced  by  those  who  maintain  that  the 
instrument  was  unstamped  —  and  the  question  is  whether  that 
body  of  evidence  so  produced  is  rebutted  by  those  who  claim 
under  the  instrument,  and  is  displaced  as  regards  the  question  of 
fact  [His  Lordship  went  through  the  evidence  on  this  point  very 
fully.]  In  this  case  there  was  no  evidence,  as  in  one  of  the  cases 
cited  in  argument,  Closmadeuc  v.  Carrel,  18  C.  B.  36,  to  show  an 
attempt  to  get  the  letter  stamped.  But  unless  it  be  the 
law  that  after  a  *  party  has  proved  that  an  instrument  was  [*  634] 
unstamped  on  its  execution,  and  continued  unstamped  for 
a  considerable  time  after  its  execution  —  unless,  I  say,  it  be  the 
law  that  in  such  a  case  the  mere  possibility  that  it  might  have 
been  stamped  at  a  subsequent  period,  is,  without  more,  sufficient, 
it  seems  to  me  your  Lordships  should  hold  that  in  this  case  there 
is  evidence  demonstrating  that,  down  to  the  time  to  which  I  have 
referred,  the  instrument  was  unstamped ;  and  there  being  no  evi- 
dence to  lead  us  to  believe  that  it  was  stamped  at  any  time  subse- 
quently, the  just  conclusion  is,  and  must  be,  that  it  continued  to 
be,  as  it  was  at  the  beginning,  an  instrument  unstamped. 

My  Lords,  it  is  always  in  some  sense  a  disagreeable,  and  some* 
times  an  invidious,  thing  to  hold  that  a  case  should  fail  for  want 
of  a  stamp  being  affixed  to  an  instrument;  and  there  are  cases  in 
which  such  a  result,  arising  from  accident,  must  be  regarded  with 
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painful  regret  In  this  case  it  does  so  happen,  that  if  there  is  a 
failure  in  the  relief  to  which  the  appellants  would  otherwise  be 
entitled,  they  have  no  one  but  themselves  to  blame  for  it  If  the 
bankers,  at  the  time  they  were  applied  to  in  1864  for  that  loan  of 
money,  had  done  what  bankers  reasonably  should  have  done,  if 
they  had  made  due  inquiry  with  reference  to  this  property  situate 
in  Scotland,  subject  to  Scotch  law,  and  governed  by  the  principles 
of  Scotch  registration,  they  would  have  found  upon  the  register 
the  mortgage  of  Haviside,  and  the  finding  of  that  mortgage  upon 
the  register  would  immediately  have  led  them  to  apply  to  Mr. 
Sutton  and  his  partner  for  explanation.  The  whole  matter  was 
then  fresh.  If  the  view  of  the  appellants  as  to  the  contents  of 
this  instrument  is  correct,  the  instrument  would  then  have  been 
produced,  and  its  production  would  have  led  to  the  release  of  these 
mortgages.  The  bankers  did  not  take  that  step,  and  the  result 
has  been,  that  when  the  difficulty  arose,  the  instrument  was  lost, 
and  no  stamp  could  be  affixed  to  it 

My  Lords,  under  these  circumstances,  it  appears  to  me  that  the 
first  objection  which  is  made  to  this  instrument  is  a  fatal  one,  and 
that  it  is  altogether  unnecessary  to  consider  the  other  question.  I 
submit  to  your  Lordships,  for  the  reasons  I  have  stated,  that 
this  appeal  should  be  dismissed ;  and  I  see  no  reason  for  advising 
your  Lordships  otherwise  than  that  it  should  be  dismissed  with 
costs. 

[*  635]     *  Lord  Colonsay  concurred. 

The  Lord  Chancellor  (Lord  Hatherley)  : — 
My  Lords,  I  entertain  the  same  view  which  has  been  already  so 
clearly  and  fully  expressed  by  my  noble  and  learned  friend  who 
has  advised  your  Lordships  upon  this  case.  The  way  in  which 
this  difficulty  has  occurred  is  one  in  which  it  often  does  occur, 
that  the  matter  was  not  supposed  to  be  of  importance.  This  is  a 
case  in  which,  of  all  others,  we  should  most  strongly  have  pre- 
sumed that  the  document  would  have  been  stamped,  if  there  had 
not  been  evidence  to  the  contrary ;  it  must  be  simply  through  the 
neglect  of  the  parties  that  the  stamping  was  omitted  to  be  done. 
There  is,  however,  evidence  that  it  was  not  stamped  for  a  long 
period  —  in  fact,  up  to  the  time  when  it  is  traced  to  the  custody 
of  Mr.  Sutton,  in  whose  hands  it  was  placed :  after  that  we  know 
nothing  more  of  it  It  appears  that  the  same  gentleman  who 
acted  as  solicitor  to  the  person  who  received  the  document,  con- 
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tinued  so  to  act  for  some  years ;  and  if  it  had  been  stamped,  would 
most  likely  have  had  knowledge  of  the  fact  I  think  the  authori- 
ties go  to  this  extent,  that  when  once  you  have  proved  the  absence 
or  loss  of  the  stamp  the  onus  is  shifted,  and  the  question  must  be 
left  to  the  jury  upon  the  evidence  that  is  produced.  And  if  no 
evidence  is  produced,  then,  whatever  the  consequences  may  be, 
you  are  obliged  to  retain  the  conviction  that  the  document  was 
unstamped.  And  in  this  case,  there  being  no  evidence  whatever 
of  the  document  being  stamped,  there  is  nothing  to  lead  us  to  the 
inference  that  it  was  ever  stamped.  I  entirely  agTee  with  the 
motion  of  my  noble  and  learned  friend. 

Order  appealed  from  affirmed,  and  appeal  dismissed  with  costs. 
Lords'  Journals,  6th  June,  1872. 

ENGLISH  NOTES. 

The  earlier  authorities  for  tbe  statement  that  a  lost  document 
will  be  presumed  to  have  been  properly  stamped  appear  sufficiently 
from  the  arguments  and  judgments  in  Marine  Investment  Co.  v. 
Haviside,  No.  30,  supra.  The  presumption  is  also  made  against  a 
party  who  refuses  to  produce  a  document  on  notice.  Crisp  v.  Anderson 
(1815),  1  Starkie,  35,  18  R.  R.  744. 

On  the  point  that  where  it  appears  that  the  original  was  unstamped 
the  presumption  will  be  gone  and  secondary  evidence  inadmissible, 
reference  may  also  be  made  to  Blair  v.  Ormond  (1847),  1  De  G. 
&  S.  428;  Smith  v.  Yorke  (1859),  21  L.  J.  Q.  B.  53;  Arbon  v. 
Fussell  (1862),  7  L.  T.  283,  11  W.  R.  26.  See  also  Delany  v.  Alcock 
(1855),  4  El.  &  Bl.  660,  24  L.  J.  Q.  B.  68. 

Where  the  original  is  proved  or  presumed  to  be  stamped  it  is 
unnecessary  that  the  copy  also  be  stamped.  Braythwaite  v.  Hitch- 
cock (1842),  10  M.  &  W.  494,  2  D.  (N.  S.)  444. 

Where  a  plaintiff  lost  his  part  of  an  agreement  after  it  had  been 
duly  stamped,  at  the  trial  of  an  action  on  the  agreement,  the  de- 
fendant upon  notice  produced  his  part  unstamped  and  the  plaintiff 
the  draft  of  the  agreement,  it  was  held  that  the  defendant's  part, 
unstamped,  might  be  received.  Munn  v.  Godbold  (1825),  3  Bing. 
292, 11  Moore,  49,  2  C.  &  P.  97. 

It  has  been  held  that  a  party  who  executes  a  counterpart  of  a  deed 
is  estopped  from  denying  that  the  original  was  properly  stamped. 
Paul  y.  Meek  (1828),  2  Y.  &  J.  116,  at  p.  119. 

An  objection  to  the  admissibility  of  a  document  for  want  of  a 
stamp  should  be  taken  at  the  time  it  is  tendered  in  evidence.  Robin- 
son v.  Lord  Vernon  (1859),  7  C.  B.  (N.  S.)  235,  29  L.  J.  C.  P.  310. 


472 


EVIDENCE. 


Bo.  31.  — Doe  d.  Gilbert    Bom,  7  Xm.  &  W.  109.  —Rub. 


AMERICAN  NOTES. 

This  doctrine  has  little  place  in  our  jurisprudence.  The  second  principal 
case  is  cited  with  approval  by  Lawson  on  Presumptive  Evidence,  p.  83,  and 
the  doctrine  is  found  in  Thayer  v.  Barney,  12  Minnesota,  513,  citing  Closma- 
deuc  v.  Carrel,  86  Eng.  C.  L.  3& 

No.  31.  — DOE  ix  GILBERT  v.  ROSS. 
(ex.  1840.) 

No.  32.  — BROWN  v.  BROWN. 
(k.  b.  1858.) 

RULE. 

There  are  no  degrees  of  secondary  evidence,  but  where 
a  party  is  entitled  to  give  secondary  evidence  at  all,  he 
may  give  any  species  of  secondary  evidence  in  his  power. 

Parol  evidence  of  the  contents  may  be  given  as  well  of 
a  lost  will  as  of  any  other  lost  instrument. 

Doe  d.  Gilbert  v.  Ross. 

7  Meeson  &  Webby,  102-125. 

Evidence.  —  Secondary  evidence.  —  Examined  copy  of  record. 

[102]  Where  a  deed  is  in  the  hands  of  an  attorney,  who  holds  it  not  merely 
as  attorney,  hut  as  a  security  for  money  owing  to  him  from  his  client, 
and  the  attorney,  being  called  on  a  subpoma  duces  tecum,  refuses  to  produce 
the  deed  on  the  ground  of  his  own  lien,  the  party  calling  for  the  production  of 
the  deed  is  entitled  to  give  secondary  evidence  of  its  contents. 

There  are  no  degrees  of  secondary  evidence ;  but  where  a  party  is  entitled  to 
give  secondary  evidence  at  all,  he  may  give  any  species  of  secondary  evidence 
within  his  power. 

Where,  on  a  former  trial  of  the  title  to  the  same  property,  on  an  ejectment 
by  the  same  lessors  of  the  plaintiff  against  a  different  defendant,  a  deed  was 
given  in  evidence  on  the  part  of  the  defendant,  and  the  limitations  in  it  were 
stated  in  Court  by  the  defendant's  counsel :  —  Held,  that  a  copy  of  the  short- 
hand notes  of  that  statement  was  not  receivable  in  evidence  on  the  part  of  the 
same  lessors  of  the  plaintiff,  in  a  second  ejectment  against  another  party. 

Qtuere,  whether  such  evidence  would  have  been  receivable,  if  the  parties  to 
the  action  had  been  the  same. 

Where,  in  ejectment,  evidence  was  received  in  favour  of  the  plaintiff  which 
was  inadmissible,  but  all  objections  and  exceptions  were  reserved  for  the  opin- 
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ion  of  the  Court  above,  by  the  consent  of  both  parties :  — Held,  that  the  defend- 
ant was  not  entitled  to  a  new  trial  without  payment  of  costs,  on  the  ground  of 
the  reception  of  thw  evidence,  if  the  legal  evidence  admitted  showed  the  title  to 
be  in  the  lessors  of  the  plaintiff;  as,  upon  such  a  reservation,  the  Court  are 
called  upon  to  decide  whether  the  lessors  of  the  plaintiff  are  entitled  to  recover 
or  not. 

An  examined  copy  of  the  record  of  a  fine,  levied  with  proclamations,  is  as 
good  evidence  of  the  fine  as  the  chirograph  itself  certified  by  the  officer. 

A  fine  was  proved  to  have  been  levied  of  the  estate  in  question,  in  1790,  and 
the  lessors  of  the  plaintiff  gave  in  evidence  a  deed  of  conveyance  of  part  of  the 
property  in  1802,  by  the  conusor  of  the  fine  to  a  purchaser,  which  stated  that 
the  fine  was  levied  to  the  use  of  himsejf  in  fee.  This  deed  was  received  without 
objection  on  the  part  of  the  defendant :  —  Held,  that  it  was  good  evidence  as  a 
declaration  of  the  uses  of  the  fine,  although  it  was  not  proved  that  the  defendant 
derived  title  under  the  conusor. 

By  a  will,  in  1789,  an  estate  was  devised  to  A.  G.  M.  for  life,  with  remainder 
as  he  should  by  deed  or  will  appoint,  and  in  default  of  appointment,  remainder 
to  the  heirs  of  his  body,  with  remainders  over.  In  1790,  A.  G.  M.  levied  a  tine 
to  the  use  of  himself  in  fee,  and  afterwards  died  without  issue:  — Held,  in  an 
ejectment  by  the  lessors  of  the  plaintiff,  claiming  as  heirs  at  law  of  A.  G-  M., 
that  the  fine  created  a  discontinuance,  and  gave  a  tortious  fee  to  A.  G-  M.,  and 
that  his  heir  at  law  was  consequently  entitled  to  recover  in  ejectment,  the  re- 
mainders over  being  divested,  and  the  rights  of  the  remaindermen  only  capable 
of  being  enforced  by  real  action. 

In  snch  a  case  the  Fines  and  Recoveries  Act,  (3  &  4  Will.  IV.  c.  74,  s.  38,) 
preserves  the  right  of  the  remaindermen  to  bring  a  formedon. 

Ejectment  by  the  lessors  of  the  plaintiff,  who  claimed  as 
co-heiresses  at  law  of  Arthur  Gramer  Miller.  At  the  *  trial  [*  103] 
before  Lord  Dbnman,  CL  J.,  at  the  Warwickshire  Spring 
Assizes,  1840,  it  appeared  that,  in  1779,  the  father  of  A.  G. 
Miller  had  devised  the  property  to  A.  G.  Miller  for  life,  with 
remainder  as  he  should  by  deed  or  will  appoint,  with  remainder, 
in  default  of  and  until  appointment,  to  the  heirs  of  his  body,  with 
remainders  over.  A.  G.  Miller  died  in  1832  without  issue,  and 
it  therefore  became  necessary  for  the  lessors  of  the  plaintiff,  who 
claimed  as  his  collateral  heirs,  to  prove  that  he  had  acquired  the 
fee-simple  of  the  property  before  the  time  of  his  death.  For  this 
purpose  they  sought  to  give  evidence  of  the  marriage  settlement  of 
A.  G.  Miller,  executed  by  him  in  1789,  after  his  father's  death, 
in  order  to  show  that  he  had  acquired  the  fee  by  exercising  the 
power  of  appointment  This  settlement  was  in  the  possession  of 
Mr.  Baxter,  the  defendant's  attorney,  who  had  been  subpoenaed  to 
produce  it:  and  upon  his  examination,  he  stated  that  he  had 
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received  it  from  a  Mr.  Weetman,  who  was  in  possession  of  another 
part  of  the  property,  and  against  whom  the  lessors  of  the  plaintiff 
had  previously  brought  an  ejectment,  which  was  tried  at  the 
Summer  Assizes  of  1838,  before  Lord  Abinger,  C.  B.,  and  in 
which  the  lessors  of  the  plaintiff  were  nonsuited.  Mr.  Baxter 
stated  that  he  claimed  a  lien  on  the  deeds  for  professional  business 
done  for  Mr.  Weetman,  and  he  declined  to  produce  it  on  this 
ground.  Mr.  Weetman  himself  was  in  Court,  but*  was  not 
examined,  or  called  on  to  produce  the  deed. 

Upon  Mr.  Baxter's  refusal  to  produce  the  deed,  the  lessors  of 
the  plaintiff  proposed  to  give  secondary  evidence  of  its  contents. 
This  was  objected  to  on  the  part  of  the  defendants,  but  Lord 
Denman  ruled  that  such  evidence  was  admissible.  The  lessors  of 
the  plaintiff  then  tendered  in  evidence  a  copy  of  the  deed ;  but 
upon  examination  it  appeared  that  this  had  been  made  an  attested 
copy,  and  was  unstamped,  and  it  was  consequently  rejected.  It 

was  then  proposed  to  read,  as  secondary  evidence  of  the 
[*  104]  contents  of  *  the  deed,  a  shorthand  writer's  notes  of 

the  proceedings  of  the  trial  in  the  former  action,  when  the 
settlement  had  been  produced  and  proved  by  the  then  defendant 
Weetman.  This  evidence  was  objected  to,  but  Lord  Denman 
allowed  it  to  be  admitted,  and  the  shorthand  writer's  notes  were 
read ;  but  it  appeared  from  them  that  the  deed  had  not  been  actu- 
ally read  by  the  officer  of  the  Court,  but  that  its  contents  were 
stated  by  the  defendant's  junior  counsel.  It  was  objected  that 
this  statement  could  not  be  received,  but  Lord  Denman  considered 
that  it  was  substantially  the  same  as  if  the  deed  had  been  read  by 
the  officer,  and  accordingly  the  note  of  this  statement  was  read, 
and  it  thereby  appeared  that  A.  G.  Miller  had  exercised  the  appoint- 
ment in  favour  of  himself  and  his  heirs  in  fee,  subject  to  a  life  in- 
terest in  part  of  the  estate  to  his  wife,  who  died  before  him.  The 
lessors  of  the  plaintiff  then  tendered,  as  further  evidence  that  A.  G. 
Miller  was  seised  in  fee,  an  examined  copy  of  the  record  of  a  fine, 
with  proclamations,  levied  by  A.  G.  Miller  in  1790.  This  was 
objected  to  by  the  defendant's  counsel,  who  contended  that  the 
chirograph  should  have  been  produced,  but  the  learned  Judge 
overruled  the  objection,  and  the  examined  copy  was  received. 
The  lessors  of  the  plaintiff  also  proved  a  deed  of  conveyance,  sub- 
sequent to  the  fine,  from  A.  G.  Miller  to  a  purchaser  of  part  of 
the  estate  in  question,  which  recited  the  fine  and  settlement,  and 
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stated  that  by  the  latter  the  uses  of  the  fine  had  teen  declared  to 
A.  G.  Miller  in  fee.  This  deed  was  received  without  objection, 
and  the  case  then  went  to  the  jury  upon  the  evidence  of  pedigree, 
and  a  verdict  was  found  for  the  lessors  of  the  plaintiff. 

Adams,  Serjt,  in  Easter  Term  last,  moved  for  a  nonsuit  or  a 
new  trial,  on  several  grounds.  1st,  that  secondary  evidence  of 
the  settlement  was  altogether  inadmissible ;  2ndly,  that  even  if 
secondary  evidence  was  receivable,  the  shorthand  writer's 
notes  were  not  admissible  evidence ;  *  3rdly,  that  at  all  [*  105] 
events  they  were  not  receivable,  when  it  appeared  that  a 
copy  of  the  settlement  was  in  existence;  4thly,  that  the  estate 
acquired  by  the  fine  terminated  with  the  estate  tail  of  A.  G. 
Miller;  and  5thly,  that  the  verdict  was  against  evidence.  The 
Court  granted  a  rule  on  all  the  points  except  the  third,  which  was 
disposed  of  on  the  application.  Adams,  Serjt,  urged  in  support 
of  this  point,  that,  assuming  that  the  shorthand  writer's  notes 
might  have  been  evidence  if  no  better  evidence  had  been  in  exist- 
ence, it  appeared  here  that  better  evidence  did  exist,  viz.,  the 
attested  copy,  which  the  lessors  of  the  plaintiff  might  have  pro- 
duced if  they  had  procured  it  to  be  stamped.  —  The  shorthand 
writer's  notes,  at  best,  amount  to  nothing  more  than  mere  parol 
evidence.  In  Villiers  v.  Villiers,  2  Atk.  71,  Lord  Hardwicke 
says :  —  "  The  rule  of  evidence  is,  that  the  best  evidence  that  the 
circumstances  allow  must  be  given.  If  an  original  deed  be  lost, 
the  counterpart  may  be  read ;  and  if  there  is  no  counterpart  forth- 
coming, then  a  copy  may  be  admitted ;  and  if  there  should  be  no 
copy,  there  may  be  parol  evidence  of  the  deed,  and  oE  the  manner 
of  its  being  lost "  This  is  an  authority  that  parol  evidence  is 
not  receivable  where  a  copy  exists ;  and  the  doctrine  of  this  case 
appears  to  be  admitted  in  Munn  v.  Godbold.,  3  Bing.  292;  11  B. 
Moore,  49  (28  R  R  628).  In  Doe  d.  Bowlandson  v.  Wainwright, 
5  Ad.  &  Ell.  520 ;  1  Nev.  &  P.  8,  the  question  arose,  whether  an  ab- 
stract of  a  deed  of  feoffment,  which  deed  was  in  the  hands  of  the 
opposite  party,  who  refused  to  produce  it  on  notice,  was  admissible 
in  the  absence  of  an  examined  copy,  which  might  have  been  pro- 
duced. The  Court  decided  the  case  upon  another  ground,  but  seemed 
to  think  that  if  a  copy  had  been  proved  to  exist,  it  should  have  been 
produced.  [Parke,  B.  You  must  contend,  then,  that  there  is  to 
be  primary,  secondary,  and  tertiary  evidence.  If  an  attested  copy 
is  to  be  one  degree  of  secondary  evidence,  the  next  will  be  a 
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[*  106]  copy  not  *  attested;  and  then  an  abstract;  then  would 
come  an  inquiry,  whether  one  man  has  a  better  memory 
than  another,  and  we  should  never  know  where  to  stop.  Alder- 
son,  B.  In  Doe  v.  Wainwright,  the  Court  refused  to  decide  the 
question,  because  there  was  another  point  that  made  it  quite 
immaterial.]  In  Buller's  N.  P.,  p.  256,  the  same  rule  is  laid 
down  as  in  Villiers  v.  Villiers. 

Lord  Abinger,  C.  B.  There  can  be  no  rule  upon  this  point 
Upon  examination  of  the  cases,  and  upon  principle,  we  think 
there  are  no  degrees  of  secondary  evidence.  The  rule  is,  that  if 
you  cannot  produce  the  original,  you  may  give  parol  evidence  of 
its  contents.  If,  indeed,  the  party  giving  such  parol  evidence 
appears  to  have  better  secondary  evidence  in  his  power,  which  he 
does  not  produce,  that  is  a  fact  to  go  to  the  jury,  from  which  they 
might  sometimes  presume  that  the  evidence  kept  back  would  be 
adverse  to  the  party  withholding  it  But  the  law  makes  no  dis- 
tinction between  one  class  of  secondary  evidence  and  another.  In 
cases  where  the  contents  of  public  records  and  documents  are  to  be 
proved,  examined  copies  are  allowed  as  primary  evidence ;  but  this 
is  upon  public  grounds;  for  in  these  cases,  the  law,  for  public 
convenience,  gives  credit  to  the  sworn  testimony  of  any  witness 
who  examines  the  entry,  and  produces  the  copy. 

Parke,  B.  I  concur  entirely  in  refusing  the  rule  on  this 
ground.  There  can  be  no  doubt  that  an  attested  copy  is  more 
satisfactory,  and  therefore,  in  that  sense,  better  evidence  than 
mere  parol  testimony;  but  whether  it  excludes  parol  testimony, 
is  a  very  different  thing.  The  law  does  not  permit  a  man  to  give 
evidence  which  from  its  very  nature  shows  that  there  is  better 
evidence  within  his  reach,  which  he  does  not  produce.  And 
therefore,  parol  evidence  of  the  contents  of  a  deed,  or  other  written 
instrument,  cannot  be  given,  without  producing  or  account- 
[*  107]  ing  for  the  *  instrument  itself.  But  as  soon  as  you  have 
accounted  for  the  original  document,  you  may  then  give 
secondary  evidence  of  its  contents.  When  parol  evidence  is  then 
tendered,  it  does  not  appear  from  the  nature  of  such  evidence,  that 
there  is  any  attested  copy,  or  better  species  of  secondary  evidence 
behind.  We  know  of  nothing  but  of  the  deed  which  is  accounted 
for,  and  therefore  the  parol  evidence  is  in  itself  unobjectionable. 
Does  it  then  become  inadmissible,  if  it  be  shown  from  other 
sources,  that  a  more  satisfactory  species  of  secondary  evidence 
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exists  ?  I  think  it  does  not ;  and  I  have  always  understood  the 
rule  to  be,  that  when  a  party  is  entitled  to  give  secondary  evi- 
dence at  all,  he  may  give  any  species  of  secondary  evidence  within 
his  power.  There  is  a  case  of  Brown  v.  Woodman,  6  Car.  &  P. 
206,  in  which  I  am  reported  to  have  decided  this  point,  and  my 
ruling  was  not  afterwards  questioned. 

Alderson,  R  I  agree  with  my  brother  Parke,  that  the  objec- 
tion must  arise  from  the  nature  of  the  evidence  itself.  If  you 
produce  a  copy,  which  shows  that  there  was  an  original,  or  if  you 
give  parol  evidence  of  the  contents  of  a  deed,  the  evidence  itself 
discloses  the  existence  of  the  deed.  But  reverse  the  case,  —  the 
existence  of  an  original  does  not  show  the  existence  of  any  copy ; 
nor  does  parol  evidence  of  the  contents  of  a  deed  show  the  exist- 
ence of  anything  except  the  deed  itself.  If  one  species  of  secondary 
evidence  is  to  exclude  another,  a  party  tendering  parol  evidence 
of  a  deed  must  account  for  all  the  secondary  evidence  that  has 
existed.  He  may  know  of  nothing  but  the  original,  and  the  other 
6ide,  at  the  trial,  may  defeat  him  by  showing  a  copy,  the  exist- 
ence of  which  he  had  no  means  of  ascertaining.  Fifty  copies  may 
be  in  existence  unknown  to  him,  and  he  would  be  bound  to 
account  for  them  all. 

Gurney,  R,  concurred. 

♦In  Trinity  Term,  Goulburn,  Serjt,  Humfrey,  and  G.  [*108] 
Hayes,  showed  cause  against  the  rule.  First :  Parol  evi- 
dence of  the  settlement  was  receivable.  The  only  difficulty  arises 
from  Weetman's  not  having  been  subpoenaed  or  called;  but  this 
was  unnecessary,  because  Mr.  Baxter  refused  to  produce  the  deed, 
not  on  account  of  his  client's  title,  but  on  account  of  a  lien  which' 
he  himself  claimed  upon  the  deed.  Another  answer  to  this  objec- 
tion is,  that  it  was  not  taken  at  the  trial.  It  appeared  from 
Baxter's  own  evidence,  that  Weetman  was  in  Court  ;  and  if  any 
objection  had  been  made  on  his  account,  it  would  have  been 
immediately  answered  by  calling  Weetman.  Secondly :  The  short- 
hand writer's  notes  were  good  secondary  evidence  of  the  settle- 
ment. It  appeared  from  these  notes,  that  the  deed  was  produced 
and  given  in  evidence  at  the  former  trial,  and  it  then  became  the 
duty  of  the  officer  of  the  Court  to  read  it ;  but  instead  of  this 
being  done,  the  material  parts  were  read  by  one  of  the  counsel  of 
the  party  producing  it.  This  course  was  adopted  for  the  more 
convenient  conduct  of  the  trial ;  and  it  must  be  taken  that  it  was 
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substituted  for  the  reading  of  the  deed  by  the  officer  of  the  Court, 
by  the  consent  of  all  parties :  it  was,  therefore,  the  same  thing  in 
substance  as  if  the  deed  had  been  read  in  the  regular  manner 
by  the  officer.  The  deed  itself  was  identified  by  a  witness  who 
formerly  had  it  in  his  possession,  and  who  saw  it  in  Court  and 
heard  it  read ;  and  it  must  be  presumed  that  it  was  read  correctly. 
The  material  parts,  showing  that  the  power  was  exercised  by 
appointing  to  A.  G.  Miller  in  fee,  appear  from  the  shorthand 
writer's  notes  and  the  notes  of  Lord  Denman  ;  and  this  was  good 
secondary  evidence  of  its  contents.  In  addition  to  the  shorthand 
writer's  notes,  the  fine  which  was  proved,  and  the  deed  of  convey- 
ance to  Johnson  in  1802,  furnish  good  secondary  evidence  of  the 
contents  of  the  settlement;  for  the  deed  of  1802  recites  both 
the  fine  and  the  settlement,  and  connects  them  together, 
[*  109]  *  and  shows  that  by  the  settlement  the  uses  of  the  fine  were 
declared  to  be  to  A.  G.  Miller  in  fee ;  and  by  this  convey- 
ance of  1802,  he  actually  disposes  of  part  of  the  fee  which  he  had  so 
acquired.  Now,  as  A  G.  Miller  was  enabled,  by  his  father's  will, 
to  acquire  the  fee  by  exercising  the  power  of  appointment,  and  as 
the  conveyance  of  1802  shows  that  he  had  acquired  the  fee,  this 
conveyance  is  good  secondary  evidence  that  he  had  acquired  it  by 
exercising  the  power  of  appointment  in  the  settlement,  although  it 
did  not  in  terms  distinctly  show  that  the  power  was  exercised. 

But  assuming  that  there  was  no  sufficient  secondary  evidence  of 
the  settlement,  the  fine  alone  was  good  evidence  that  A.  G.  Miller 
was  seised  in  fee. 

By  the  will  of  his  father,  the  estate  was  devised  to  A.  G.  Miller 
•for  life,  with  a  power  of  appointment  over  the  fee,  and  a  limita- 
tion, in  default  of  and  until  any  appointment,  to  the  heirs  of  his 
body.  Under  these  limitations  it  is  clear  that  A.  G.  Miller  was 
tenant  in  tail ;  but  a  question  may  perhaps  be  raised,  whether  he 
was  tenant  in  tail  in  possession  or  in  remainder ;  for  if  he  was 
only  tenant  in  tail  in  remainder,  the  fine  would  not  operate  as  a 
discontinuance:  Com.  Dig.  Discontinuance  (C.  5).  In  Doe  d. 
Jones  v.  Jones,  1  B.  &  C.  238 ;  2  D.  &  R  373,  there  was  a  devise 
to  a  party  for  life,  with  remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  to  the  heirs  of  the  body  of  the 
life  tenant,  with  remainders  over.  A  fine  had  been  levied  by  the 
devisee,  and  the  question  arose,  whether  this  worked  a  discontin- 
uance.   The  Court  held,  on  the  authority  of  Coulson  v.  Coulson, 
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2  Atk.  250,  that,  in  consequence  of  the  interposition  of  the  vested 
remainder  in  the  trustees,  the  first  devisee  was  only  tenant  in  tail 
in  remainder,  and  consequently  that  no  discontinuance 
took  place.  Here  there  is  no  intermediate  estate,  but  *a  [*  110] 
mere  power,  which  may  or  may  not  be  exercised,  accom- 
panied by  an  express  limitation  to  the  heirs  of  the  body,  not  only 
in  default  of  but  until  the  execution  of  the  power.  The  effect  of 
this  is,  that,  until  the  execution  of  the  power,  the  two  estates 
unite,  and  the  devisee  becomes  tenant  in  tail  in  possession,  sub- 
ject to  the  estates  being  disunited  or  defeated  by  the  execution  of 
the  power.  A.  G.  Miller  being,  then,  tenant  in  tail  in  posses- 
sion, the  question  arises,  what  was  the  effect  of  the  fine  ?  It  is 
clear  it  created  a  discontinuance :  Doe  d.  Cooper  v.  Finch,  4  B.  & 
Ad.  283.  In  that  case  the  question  was,  whether  the  limitation 
of  a  term  of  five  hundred  years,  prior  to  the  limitation  of  the  first 
estate  tail,  prevented  the  party  to  whom  such  estate  tail  was  given 
from  being  tenant  in  tail  in  possession :  and  the  Court  held  that 
it  did  not,  and  that  his  fine  worked  a  discontinuance.  There  the 
tenant  in  tail  had  died  without  issue  and  devised  the  property ; 
and  the  Court  held,  that  the  effect  of  the  fine  was  to  give  him  an 
estate  in  fee,  which  was  devisable,  and  passed  by  the  will,  and 
that  the  remainderman  had  no  estate,  but  a  mere  right  of  action. 
Then,  upon  the  same  principle,  the  fee  acquired  by  the  fine  is 
descendible  to  A.  G.  Miller's  heirs.  In  Doe  v.  Finch,  the  fee 
acquired  by  the  fine  was  called  a  base  fee,  which  is  a  term  com- 
monly used  to  designate  fees  determinable  on  the  failure  of  issue 
inheritable  under  an  entail ;  but  whether  called  a  base  fee,  or  a 
wrongful  fee,  it  is  clear,  from  the  judgment  of  the  Court,  that  it 
did  not  terminate  on  the  failure  of  issue,  but  continued  to  exist  as 
a  fee  descendible  and  devisable  after  the  failure  of  issue. 

It  was  contended  here,  that  the  fine  only  passed  a  base  fee, 
which  terminated  ipso  facto  on  the  failure  of  issue,  and  that  the 
remaindermen  were  entitled.  [Parke,  B.  The  remaindermen 
can  have  no  right  of  entry:  all  their  rights  are  turned 
into  mere  rights  of  action ;  and  as  *  some  one  must  have  a  [*  111] 
right  of  entry,  it  must  be  the  heir  of  the  person  who  had 
the  wrongful  fee.]  In  this  case,  therefore,  the  right  of  entry 
must  be  in  the  heirs  of  A.  G.  Miller,  who  levied  the  fine;  the 
remainders  being  discontinued  and  devested  by  the  fine,  cannot  be 
revested  except  by  formedon.    Doe  d.  Odiarne  v.  Whitehead,  2 
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Burr.  704,  is  another  authority  on  the  subject  of  a  discontinuance 
arising  from  the  fine  of  a  tenant  in  tail  in  possession. 

With  regard  to  the  effect  of  a  discontinuance,  Littleton,  s.  597, 
shows  that  the  rights  of  entry  of  the  remaindermen  are  taken 
away  and  turned  into  mere  rights  of  action;  and  6.  620  clearly 
shows  that  a  fee  is  acquired  by  the  party  creating  the  discontinu- 
ance. In  these  passages,  a  discontinuance  by  feoffment  is  treated 
of,  but  a  fine  includes  a  feoffment  By  some  writers  it  is  called 
a  feoffment  of  record,  by  others  an  acknowledgment  of  a  feoffment 
All  agree  that  it  has  the  same  effect  as  a  feoffment  in  creating  a 
discontinuance,  and  this  is  shown  by  Doe  v.  Finch  and  Doe  v. 
Whitehead. 

If  it  be  considered  that  there  is  no  sufficient  evidence  of  any 
declaration  of  use  of  the  fine  levied  by  A.  G.  Miller,  the  conse- 
quence will  be  that  the  use  will  result  to  the  conusor  of  the  fine. 
Armstrong  v.  Wolsey,  2  Wils.  19.  In  that  case  no  declaration  of 
use  was  shown,  and  the  Court  held  that  the  use  resulted  to  the 
conusor.  In  the  present  case,  therefore,  the  fine  is  evidence  of 
a  fee  in  A.  G.  Miller,  to  whom  the  use  resulted  if  none  was 
declared. 

But  a  point  may  be  raised  on  the  other  side,  as  to  the  nature 
and  extent  of  the  use  that  results.  There  was  some  little  con- 
fusion formerly  on  that  subject  in  the  books,  in  many  of  which  it 
is  laid  down  that  the  old  use  results,  and  a  doubt  has  arisen  as  to 
the  meaning  of  this  term.    In  two  cases,  viz. ,  Argol  v.  Chiney, 

Latch,  82,  and  Waker  v.  Snowe,  Palm  359,  it  was  decided 
[*  112]  *that  where  a  recovery  was  suffered,  and  no  use  declared, 

the  use  that  resulted  was  an  estate  tail  only,  that  being 
said  to  be  the  old  use.  The  effect  of  these  decisions  was  to  ren- 
der the  recovery  entirely  inoperative,  and  the  party  suffering  it 
was  left  just  where  he  was  before  the  recovery  was  suffered.  In 
1  Cntis.  Dig.  378  (4th  ed.),  the  inconvenient  effects  that  would 
have  followed  from  these  decisions,  if  adhered  to,  are  pointed  out, 
and  it  is  clear  that  they  must  now  be  considered  as  overruled.1 
In  Nightingale  v.  Earl  Ferrers,  3  P.  Wms.  207,  it  was  admitted 
on  all  hands  that  on  a  recovery  by  tenant  in  tail,  without  any 
declaration  of  use,  the  use  resulted  in  fee  and  not  in  tail,  and  that 
was  so  laid  down  several  times  afterwards  by  Lord  Hardwicke 
(1  Atk.  9 ;  3  Atk.  313).  In  a  veTy  recent  case,  Tannery.  Ead/ace, 
*  See  Sanders  on  Uses,  102,  (4th  ed.). 
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6  Sim.  21,  this  question  was  again  raised ;  and  the  Vice-Chan- 
cellor held  it  to  be  clear,  that  the  effect  of  a  recovery  suffered  by 
tenant  in  tail,  without  any  declaration  of  use,  is  to  enlarge  the 
estate  tail  into  a  fee.  There  appears  to  be  no  express  authority 
with  respect  to  a  fine,  but  the  same  principle  must  apply  to  both. 
The  effect  of  the  fine  is  to  create  a  discontinuance,  and  to  change 
an  estate  tail  into  a  wrongful  fee ;  and  if  the  use  of  the  fee  does 
not  result  to  the  conusor  of  the  fine,  in  whom  can  it  be  ?  The  use 
cannot  result  in  tail,  because  the  estate  tail  is  discontinued ;  nor 
can  any  use  result  to  the  remaindermen,  for  their  estates  are 
devested,  and  turned  into  mere  rights.  If  the  use  had  been 
declared  by  the  conusor  of  the  fine,  it  would  clearly  have  passed 
according  to  such  declaration ;  this  is  shown  by  Doe  v.  Finch,  and 
Doe  v.  Whitehead  ;  but  it  cannot  be  argued  that  the  legal  effect  of 
the  fine  will  vary,  according  as  there  is  or  is  not  a  declaration  of 
the  use  by  the  tenant  in  tail.  A  party  may  declare  the  uses  of  a 
fine  after  the  fine  has  been  levied;  but  what  becomes 
*  of  the  use  in  the  interval  between  the  fine  and  the  decla-  [*  113] 
ration  ?  In  ordinary  cases  it  results,  during  the  interval, 
to  the  conusor;  but  if,  in  the  case  of  a  tenant  in  tail,  nothing 
result  but  an  estate  tail,  how  can  he  afterwards  declare  the  use  of 
the  fee  ?  A  party  cannot  declare  a  use  which  he  has  not  got  to 
declare.  No  distinction  can  therefore  exist,  whether  the  use 
results  or  is  declared.  The  whole  fee  passes  by  the  fine,  and 
must  belong  either  to  the  conusor  or  the  conusee.  And  as,  in  the 
absence  of  a  declaration,  nothing  goes  to  the  conusee,  the  whole 
must  result  to  the  conusor.  In  the  present  case,  therefore,  secon- 
dary evidence  of  the  settlement  may  be  entirely  dispensed  with, 
as  the  fine  alone  is  sufficient  proof  that  A.  G.  Miller  was  seized 
in  fee.  [Parke,  B.  How  is  this  question  affected  by  the  late 
stat  3  &  4  Will.  IV.  c.  27,  which  abolishes  real  actions,  and  sub- 
stitutes an  ejectment  ?  If  a  remainderman,  whose  estate  has  been 
discontinued,  be  entitled  to  bring  ejectment  instead  of  formedon, 
can  the  right  to  bring  ejectment  be  in  two  parties  at  the  same 
time  ?]  The  question  is  not  affected  by  that  statute.  By  section 
39,  rights  of  entry  are  not  to  be  defeated  by  discontinuances  made 
after  December  31st,  1833;  but  by  section  38,  the  right  to  bring 
real  actions,  in  respect  of  previous  discontinuances,  is  preserved ; 
and  formedon  would  therefore  be  the  only  remedy  to  revest  the 
estate. 
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Adams,  Serjt,  M.  D.  Hill,  Sir  W.  W.  Follett,  and  W.  T.  S. 
Daniel,  contra,  were  first  heard  on  the  evidence,  as  to  the  facts 
of  the  case,  on  which  the  Court  intimated  an  opinion  that  there 
ought  to  be  a  new  trial  on  payment  of  costa  They  then  addressed 
themselves  to  the  objections  in  point  of  law.  The  defendant  is 
entitled  to  a  nonsuit,  or  at  all  events  to  a  new  trial  without  pay- 
ment of  costs,  on  several  grounds.  First,  there  was  not  sufficient 
evidence  given  at  the  trial  of  the  settlement  of  1789,  inasmuch  as 
parol  evidence  of  its  contents  was  not  admissible  under 
[*114]  the  circumstances  *of  the  case.  No  doubt,  if  a  deed  be 
lost  or  mislaid,  and  it  cannot  be  produced,  secondary  evi- 
dence may  be  given  of  its  contents.  [Parke,  B.  If  a  party  does 
all  in  his  power  to  produce  the  deed,  but  is  not  able  to  procure  its 
production,  is  not  that  enough  ?  Then  is  it  not  enough  to  subpoena 
the  attorney,  duces  tecum,  to  produce  it?  Marston  v.  Dowries, 
1  Ad.  &  Ell.  31 ;  4  Nev.  &  Man.  861,  appears  to  have  settled  that 
it  is.]  At  all  events,  no  secondary  evidence  was  given  of  that 
deed,  which  was  receivable  for  the  purpose  of  showing  the  limita- 
tions contained  in  it,  or  that  the  power  of  appointment  was  exe- 
cuted by  it  The  limitations  in  the  deed  were  not  read  at  this 
trial,  but  the  lessors  of  the  plaintiff  sought  to  give  in  evidence  a 
copy  of  the  shorthand  writer's  notes  of  the  reading  of  the  limita- 
tions in  the  deed  by  Mr.  Daniel,  the  junior  counsel  for  the  defend- 
ant, on  a  former  trial  respecting  the  right  to  other  property  held 
under  the  same  title ;  and  the  learned  Judge  held  it  to  be  admis- 
sible. But  that  was  a  trial  of  a  cause  between  different  parties, 
entirely  unconnected  with  the  parties  to  this  action.  If  the  les- 
sors of  the  plaintiff  desired  to  prove  that  these  notes  were  a  correct 
copy  of  the  limitations  in  the  deed,  they  should  have  called  the 
officer  of  the  Court  to  prove  that  fact  But  taking  it  that  Mr. 
Daniel  read  the  deed  as  and  for  the  officer  of  the  Court,  it  would 
not  be  binding  upon  third  parties.  [Parke,  B.  The  statement 
of  the  officer  of  the  Court  would  not  be  evidence,  unless  it  was  a 
cause  between  the  same  parties.]  The  present  defendant  was  not 
a  party  to  the  former  action. 

Next,  with  respect  to  the  fine.  The  first  objection  is,  that  there 
was  not  proper  evidence  of  it  The  evidence  produced  was  a  copy 
of  the  chirograph,  and  an  examined  copy  of  the  proclamations. 

It  is  admitted  that  an  examined  copy  of  the  proclamations 
[*115]  would  be  evidence  of  the  proclamations;  *but  it  is  not 
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evidence  of  the  fine.  To  prove  the  fine,  the  chirograph  should 
be  produced.  The  usual  mode  is,  to  produce  the  chirograph,  and 
prove  an  examined  copy  of  the  proclamations.  The  former  is  the 
only  proper  evidence  of  the  fine ;  and  this  evidence  was  therefore 
improperly  received. 

Then  as  to  the  effect  of  the  fine.  The  parties  to  it  were  John 
Mitchell  and  James  Charties,  plaintiffs,  and  Arthur  Gramer  Miller 
deforciant;  and  there  being  nothing  to  show  that  A.  G.  Miller 
had  executed  the  power  of  appointment,  and  acquired  the  fee  by 
that  means,  it  was  sought  to  prove,  that,  as  this  fine  worked  a 
discontinuance,  there  had  been  an  express  declaration  of  the  use 
to  A.  G.  Miller  in  fee.  For  which  purpose  the  deed  of  1802  from 
A.  G.  Miller  to  Johnson,  conveying  property  held  under  the  same 
title,  reciting  both  the  fine  and  the  settlement,  was  put  in  evi- 
dence, and  it  was  said  that  this  was  good  secondary  evidence  of 
the  contents  of  the  settlement,  and  connected  the  fine  and  settle- 
ment together,  and  showed  that  by  the  settlement  the  uses  of  the 
fine  were  declared  to  A.  G.  Miller  in  fee.  But  there  was  no  evi- 
dence of  the  custody  from  which  this  deed  was  produced,  and  it 
was  therefore  not  receivable  in  evidence ;  and  further,  the  defend- 
ant was  no  party  to  it,  nor  claimed  under  it,  but  was  a  perfect 
stranger.  Again,  even  though  the  evidence  of  the  fine  should  be 
held  sufficient,  there  was  no  legal  evidence  of  any  declaration  of 
uses  at  all ;  nor  anything  to  show  that  A.  G.  Miller  had  acquired 
the  fee  by  an  exercise  of  the  power  of  appointment  But  then  it 
is  said  that  there  would  be  a  resulting  use  in  favour  of  A.  G.  Miller, 
and  a  fee  created  by  wrong,  liable  only  to  be  defeated  by  the 
remainderman  bringing  a  real  action.  But  there  is  no  authority 
to  show,  that  where  there  is  an  estate  tail,  with  remainders  over, 
and  a  fine  levied,  but  no  deed  to  declare  the  uses,  the  tenant  in 
tail  takes  back  any  larger  estate  than  he  had  before.  The 
distinction  is  between  *the  effect  of  a  fine  and  that  of  a  [*116] 
recovery  —  a  fine  does  not  destroy  the  remainders,  though 
it  may  displace  them.  The  effect  of  a  recovery  is  to  give  to  the 
recoveror  a  rightful  fee-simple  —  not  a  wrongful  fee,  subject  to  be 
defeated,  as  in  the  case  of  a  fine.  Then,  as  by  the  recovery  the 
remainders  over  are  wholly  destroyed,  it  is  held,  that  as  there  is 
no  deed  to  lead  the  uses,  the  use  results  to  the  recoveror  in  fee. 
But  in  the  case  of  a  fine,  no  rightful  estate  in  fee  is  created,  and 
therefore  the  use  results  according  to  the  old  estate.    [Parke,  B. 
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In  whom  would  the  use  be  ?]  In  the  parties  entitled  under  the 
old  uses.  The  doctrine  of  resulting  uses  is  fully  stated  in  Cruise's 
Digest,  where  it  is  said  (Vol.  L,  p.  370,  s.  19):  — *  Before  the 
Statute  of  Uses,  if  a  person  had  conveyed  his  lands  to  another, 
without  any  consideration,  or  declaration  of  the  uses  of  such  con- 
veyance, he  became  entitled  to  the  use  or  pernancy  of  the  profits 
of  the  land  thus  conveyed.  This  doctrine  was  not  altered  by  that 
statute;  and  therefore  it  became  an  established  principle,  that 
where  the  legal  seisin  and  possession  of  lands  is  transferred  by 
any  common  law  conveyance  or  assurance,  and  no  use  is  expressly 
declared,  nor  any  consideration  or  evidence  of  intent,  to  direct  the 
use,  such  use  shall  result  back  to  the  owner  of  the  estate. "  In 
the  case  of  a  recovery  suffered,  the  rightful  fee-simple  is  vested  in 
the  recoveror  —  not  a  mere  right  liable  to  be  defeated  by  action, 
as  in  the  case  of  a  fine.  It  is  also  said  in  the  same  work  (Vol.  I., 
p.  373,  s.  31) :  —  "It  was  determined  in  a  modern  case  "  (alluding 
to  Roe  v.  Popham,  Douglas,  25),  *  where  a  fine  was  levied  by  a 
tenant  for  life,  together  with  the  remainderman  in  tail  and  the 
reversioner  in  fee,  and  a  declaration  of  uses  was  executed  by  the 
tenant  for  life  and  the  remainderman  in  tail  only,  that  the  use  of 

the  reversion  in  fee  resulted  to  the  reversioner. 9  It  was 
[*  117]  formerly  held,  that  in  the  case  even  of  a  *  recovery,  the 

assurance  enured  to  the  old  uses.  "When  a  tenant  in 
tail  suffered  a  common  recovery  of  his  estate,  by  which  it  was 
converted  into  a  fee-simple,  without  declaring  any  uses  thereof, 
it  has  been  doubted  whether  the  use  which  resulted  to  him  be  in 
fee  tail  or  fee-simple.  The  language  of  the  old  books  is,  that 
where  there  is  feoffment,  fine,  or  recovery,  without  consideration 
or  declaration  of  uses,  these  assurances  shall  enure  to  the  old 
uses.*  Cruis.  Dig.,  Vol.  L,  p.  378,  s.  55.  The  contrary  was 
indeed  admitted  and  established  in  the  case  of  Nightingale  v. 
Earl  Ferrers,  3  P.  Wms.  207,  with  respect  to  a  recovery,  and  has 
since  been  confirmed  by  the  modern  authorities,  as  stated  in 
Cruise's  Digest,  Vol.  I.,  p.  379,  s.  60.  The  author  there  quotes 
the  words  of  Lord  Hardwicke,  —  "A  common  recovery  will  bar 
the  entail,  though  there  is  no  deed  to  lead  the  uses ;  because  it  is 
in  respect  of  the  satisfaction  of  estate  in  value,  which  creates  the 
bar ; "  and  also  of  Lee,  C.  J. ,  who  said,  a  It  is  the  use  of  the  fee- 
simple  that  passes  to  the  recoveror  from  tenant  in  tail,  and  which 
results  to  him  and  his  heirs  if  no  use  is  declared. "    That  is  with 
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respect  to  a  recovery.  Then,  with  respect  to  a  fine,  Mr.  Cruise 
goes  on  to  observe :  —  "  It  follows  from  the  above  principles,  that 
where  a  tenant  in  tail  levied  a  fine  without  any  declaration  of  uses; 
he  acquired  a  base  fee  descendible  to  his  heirs,  as  long  as  he  had 
heirs  of  his  body ;  and  in  the  case  of  Roe  v.  Popham,  it  must  be 
presumed  that  the  Court  reasoned  in  that  manner ;  for,  upon  the 
death  of  the  tenant  in  tail  without  issue,  the  person  who  had  the 
reversion  in  fee  was  held  entitled  to  the  possession  of  the  estate. " 
[Parke,  B.  The  question  is,  whether  that  is  a  base  fee,  in  the 
strict  sense  of  the  word.  It  is  not  determinable  on  failure  of  issue 
simply,  but  on  failure  of  issue  and  of  the  remaindermen  bring- 
ing their  action  of  formedon.  The  resulting  use  must  go 
where  the  legal  estate  *  goes.  ]  The  only  effect  of  a  fine  is  [*  118] 
to  create  a  discontinuance  of  the  remainders  over,  leaving 
the  remaindermen  to  their  action.  With  respect  to  the  authorities 
which  have  been  cited,  the  case  of  Armstrong  v.  Wolwy,  2  Wils. 
19,  is  the  only  one  which  relates  to  a  fine,  and  it  was  there  held, 
that  a  fine  levied  without  any  consideration  or  uses  declared,  shall 
enure  to  the  old  use,  in  whomsoever  it  was.  That  is  no  authority 
for  the  plaintiff,  but  the  contrary.  All  the  other  cases  cited  were 
cases  of  recoveries,  which  are  distinguishable  on  the  grounds 
already  stated.  [Parke,  B.  The  conusee  gives  no  consideration, 
and  takes  no  use.  The  question  is,  whether  the  use  does  not 
result  to  the  conusor,  until  a  real  action  is  brought  by  the 
remainderman.  The  estate  tail  becomes  a  fee  by  the  levying  of 
the  fine,  and  a  new  estate  results  to  the  conusor.  Is  not  that 
analogous  to  the  case  of  a  recovery ;  the  conusor  is  in,  not  accord- 
ing to  the  old  estate,  but  of  an  estate  as  altered  sub  modo  by  the 
fine?]  In  the  one  case  there  is  a  rightful  modification  of  the 
estate ;  in  the  other  there  is  a  fee  created  by  wrong.  Where  it  is 
a  rightful  fee,  it  is  easy  to  understand  that  the  Courts  should  say 
the  use  resulted ;  but  not  where  there  is  a  wrongful  fee  —  no  right- 
ful estate  at  all.  [Bolfe,  B.  Has  the  party  not  the  same  right- 
ful estate,  until  a  real  action  is  brought,  in  the  one  case  as  the 
other  ?]  The  effect  of  the  fine  is  merely  to  bar  the  estate  tail.  In 
%  Sanders  on  Uses,  p.  102,  there  is  the  following  passage,  which 
follows  the  one  already  quoted  on  the  other  side :  —  "  Where  A.  is 
tenant  for  life,  with  remainder  to  B.  in  tail,  with  remainder  to 
A.  in  fee,  and  A.  and  B.  levy  a  fine  without  declaring  the  uses  of 
it ;  it  should  seem  that  the  use  would  result  to  A.  for  life,  with 
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remainder  to  B.  and  his  heirs  so  long  as  he  shall  have  issue,  and 
in  default  of  his  issue  to  A.  and  his  heirs.    But  I  am  not  aware 

that  the  point  has  been  determined.0  Undoubtedly,  it 
[*  119]  must  be  *  admitted  that  there  both  A.  and  B.  were  parties 

to  the  fine.  In  Martin  v.  Strachan,  5  T.  B.  107,  n.,  Lee, 
C.  J.,  says,  "A  fine  operates  as  an  extinguishment  of  the  estate 
tail,  and  passes  a  base  or  a  qualified  fee ;  but  a  common  recovery 
does  not  operate  in  that  manner;  for  a  common  recovery  passes 
not  a  base  fee,  but  a  full,  absolute,  unlimited,  and  rightful  fee, 
and  is  to  be  considered  as  the  proper  conveyance  of  a  tenant  in 
tail,  and  passes  the  fee  in  the  same  manner  as  the  fee  is  passed 
by  a  feoffment  of  tenant  in  fee. "  There  is  no  direct  decision  in 
point ;  but  it  will  be  for  the  Court  to  determine  whether,  there 
being  no  declaration  of  uses,  the  fine  gives  the  conusor,  not  an 
estate  according  to  the  old  uses,  but  a  new  estate  in  fee.  If  the 
fine  did  not  operate  to  vest  an  estate  in  fee  in  A.  6.  Miller,  then 
the  lessors  of  the  plaintiff  are  not  entitled  to  recover.  There  is 
no  evidence  to  show  who  the  defendants  are.  Suppose  they  were 
the  parties  in  remainder;  the  heirs  of  Arthur  Gramer  Miller  could 
not  bring  an  action,  and  turn  them  out  of  possession.  [Parke,  B. 
Yes :  —  the  old  doctrine  of  remitter  does  not  apply.  ]  It  was  so 
held  in  Doe  d.  Cooper  v.  Finch,  4  B.  &  Adol.  483 ;  1  Nev.  &  M. 
130 ;  but  there  is  another  objection  to  this  fine  having  the  effect 
contended  for,  which  is  this :  a  use  can  result  only  from  some 
conveyance  from  which  it  appears  that  no  consideration  was  paid ; 
but  the  copy  of  the  chirograph  of  this  fine  states  on  the  face  of  it, 
that  a  sum  of  £1100  was  paid  by  the  conusees  to  the  conusor,  and 
whether  this  sum  was  actually  paid  or  not,  or  was  merely  nom- 
inal, this  copy  being  the  only  evidence  of  the  fine  before  the  Court, 
the  plaintiffs  are  estopped  from  asserting,  and  the  Court  are  unable 
to  infer,  that  this  fine  was  without  consideration.  The  whole 
doctrine  of  resulting  uses  is  founded  upon  this,  that  the  document 
from  which  it  arises  expresses  no  consideration.    As  this  fine 

expresses  a  consideration  to  have  been  paid,  the  legal 
[*120]  estate,  in  the  absence  *of  an  express  declaration  of  uses, 

remains  in  Mitchell  and  Chartres,  the  conusees.  •  In  Shep- 
pard's  Touchstone,  p.  222,  speaking  of  the  effect  of  a  bargain  and 
sale,  it  is  said,  u  There  must  be  some  valuable  consideration  in 
money  or  money's  worth  given,  or  at  least  expressed  to  be  given, 
for  the  land. 9    "If  the  deed  make  mention  of  money  paid,  as  in 
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consideration  of  £100  or  the  like,  and  in  truth  no  money  is  paid, 
yet  the  bargain  and  sale  is  good.  And  no  averment  will  lie 
against  this,  which  is  expressly  affirmed  by  the  deed.  "  In  Arm- 
strong v.  Wolaey,  which  is  relied  upon  by  the  other  side,  the  fine 
is  expressly  stated  to  have  been  levied  without  consideration. 
[Parke,  B.  The  objection  at  the  trial  was,  that  the  trustees 
under  the  settlement  had  the  legal  estate.  We  ought  not  to  allow 
this  objection  now,  as  it  might  have  been  removed  if  it  had  been 
taken  at  the  trial.  ]  This  objection  could  not  have  been  made  at 
the  trial  because  the  resulting  use  upon  the  fine  was  not  then 
relied  upon.  That  point  is  first  made  in  showing  cause  against 
this  rule ;  and  the  objection,  that  no  use  results,  is  only  an  answer 
to  the  argument  which  the  plaintiffs  now  raise  as  to  the  effect  of 
the  fine. 

Then  as  to  the  effect  of  the  statute  3  &  4  Will.  IV.  c.  27,  with 
respect  to  the  remedies  which  the  remaindermen  now  have.  That 
Act  having,  by  the  36th  section,  abolished  all  writs  of  right,  and 
by  the  2nd  section  limited  the  trial  of  titles  to  land  to  actions  of 
ejectment,  has  virtually  abolished  the  distinction  which  existed 
under  the  law  as  it  formerly  stood,  between  the  right  to  the  prop- 
erty and  the  right  to  the  possession.  Aud  as  the  rights  of  the 
remaindermen  to  the  property  are  clearly  not  barred  by  the  fine, 
and  they  can  only  bring  ejectment,  it  is  submitted  that  if  they 
can  now  maintain  ejectment,  the  present  lessors  cannot ;  for  two 
persons  cannot  be  entitled  at  the  same  time  to  the  posses- 
sion of  the  same  estate  by  different  titles,  as  that  *  would  [*  121] 
be  to  make  the  defendant  liable  more  than  once  for  the 
same  trespass.  Cur.  adv.  vult 

• 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B.  In  this  case  the  Court  have  already  intimated  their 
opinion,  that  there  should  be,  at  all  events,  a  new  trial  on  pay- 
ment of  costs,  in  order  that  the  question,  whether  the  Millers  of 
London,  the  silkmen,  were  descended  from  Thomas,  a  younger 
son  of  the  common  ancestor,  may  be  more  fully  considered;  it 
having  been  too  hastily  taken  for  granted  by  the  jury  on  the 
former  trial. 

But  it  was  contended  by  the  counsel  for  the  defendant  that  he 
was  entitled  to  a  nonsuit  or  new  trial,  on  the  objections  in  point 
of  law. 
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These  objections  were  several. 

First,  that  parol  evidence  of  the  contents  of  the  deed  of  settle- 
ment was  inadmissible. 

Secondly,  that  evidence  of  the  speech  of  counsel  on  a  former 
trial  of  the  same  title  was  inadmissible. 

Thirdly,  that  the  evidence  of  the  fine  was  insufficient 

Fourthly,  that  if  the  fine  was  proved,  the  heir-at-law  of  Arthur 
Gramer  Miller  had  no  titla 

It  will  be  necessary  to  dispose  of  each  of  these  objections. 

As  to  the  first,  it  appeared  that  the  original  settlement  was  in 
the  hands  of  Mr.  Stafford  Baxter,  attorney  for  a  Mr.  Weetman, 
but  he  did  not  hold  it  merely  as  attorney,  but  as  a  security  for 
money  advanced  by  him  to  his  client.  Mr.  Baxter,  when  called 
upon  on  a  subpoena  duces  tecum,  refused  to  produce  the  deed ;  and 
Lord  Denman  was  of  opinion  that  secondary  evidence  of  its 
contents  was  then  admissible,  and  in  that  opinion  we  entirely 
concur. 

The  rule  on  that  subject  is,  that  the  law  excludes  such  evi- 
dence of  facts,  as  from  the  nature  of  the  thing  supposes 
[*122]  *  still  better  evidence  in  the  party's  possession  or  power, 
Phill.  on  Evid.  437 ;  which  rule  is  founded  on  a  sort  of 
presumption  that  there  is  something  in  the  evidence  withheld 
which  makes  against  the  party  producing  it.  But  if  such  evi- 
dence is  shown  to  be  unattainable,  the  presumption  cease3,  and 
the  inferior  evidence  is  admissible.  If,  therefore,  a  deed  be  in 
the  possession  of  the  adverse  party,  and  not  produced,  or  lost  and 
destroyed,  no  matter  whether  by  the  adverse  party  or  not,  second- 
ary evidence  is  clearly  admissible ;  and  if  the  deed  be  in  the  pos- 
session of  a  third  person,  who  is  not  by  law  compellable  to  produce 
it,  and  he  refuses  to  do  so,  the  result  is  the  same,  for  the  original 
is  then  unattainable  by  the  party  offering  the  secondary  evidence. 
And  this  is  one  of  the  points  ruled  in  the  case  of  Marston  v. 
Doumes,  1  Ad.  &  Ell.  31 ;  4  Nev.  &  Man.  861.  But  it  was  sug- 
gested, I  believe  by  the  Court,  on  the  motion  for  a  rule  nisi  in 
this  case,  that  though  the  attorney  might  refuse  to  disclose  a  title 
deed  or  instrument  which  was  confided  to  him  by  his  client,  the 
client  might  not;  and,  until  he  was  subpoenaed  to  produce  the 
instrument  and  refused  to  do  so,  all  was  not  done  which  might 
be  done  to  show  the  original  evidence  unattainable.  It  becomes, 
however,  unnecessary  to  consider  that  point,  for  two  reasons:  — 
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first,  because  here  the  attorney  had  a  title  of  his  own  to  the  deed, 
and  lawfully  refused  to  produce  it,  and  the  party  is  not  bound  to 
buy  up  that  title,  and  pay  the  amount  for  which  the  attorney 
holds  the  title  deed;  and  secondly,  because,  if  the  objection  had 
been  taken  at  the  trial,  it  might  have  been  cured  by  calling  Mr. 
Weetman  himself,  who  was  in  Court 

The  bext  question  is,  whether  the  species  of  secondary  evidence 
admitted  was  by  law  admissible.  It  was  this.  In  an  argument 
of  the  junior  counsel  for  the  defendant,  on  a  former  trial  of  the 
same  title,  the  contents  of  the  deed  of  settlement  had  been 
stated ;  and  that  statement  *  had  been  received  by  Lord  [*  123] 
Denman  as  proof  of  those  contents.  It  appears,  however, 
from  his  Lordship's  report,  that  the  deed  was  produced  on  the 
former  trial,  and  that  the  counsel  stated  its  contents  instead  of  its 
being  read  by  the  officer;  and  the  statement  of  the  junior  counsel, 
as  copied  by  the  shorthand  writer,  was  admitted  as  secondary 
evidence.  If  then,  the  reading  by  the  officer  of  the  document 
would  have  been  secondary  evidence,  the  statement  of  counsel  was 
so.  But  we  are  of  opinion,  that  such  evidence  was  not  receiv- 
able :  for  supposing  what  was  read  by  the  officer  would  have  been 
admissible,  if  the  parties  to  the  suit  had  been  the  same  (a  proposi- 
tion which  is  very  questionable),  here  the  parties  were  not  the 
same ;  for  the  defendant,  against  whom  this  evidence  was  received, 
was  no  party  to  the  former  suit. 

It  was  then  contended  on  the  argument  before  us,  that  as  inad- 
missible evidence  had  been  received,  the  defendant  was  entitled 
to  a  new  trial  without  the  payment  of  costs.  But  we  are  of 
opinion,  that  under  the  circumstances  of  this  case,  he  was  not 
If  this  part  of  the  case  had  been  submitted  as  a  question  of  fact 
for  the  jury,  and  improper  evidence  had  been  left  to  their  con- 
sideration, the  defendant  would  certainly  have  been  entitled  to 
a  new  trial :  but  this  was  not  the  case,  for  this  question  was  with- 
drawn from  them;  and  Lord  Denman  reports,  that  u  ail  the  objec- 
tions and  exceptions  were  reserved  for  the  consideration  of  the 
Court  of  Exchequer.  *  As  no  such  reservation  could  have  taken 
place  without  the  implied  assent  of  both  sides,  we  consider  our- 
selves as  called  upon,  by  mutual  consent,  to  decide  upon  all  the 
technical  points,  whether  the  lessors  of  the  plaintiff  are  entitled 
to  recover  or  not ;  and  if  the  legal  evidence  shows  the  title  to  be 
in  the  heir-at-law  of  Arthur  Gramer  Miller,  we  ought  so  to  decide, 
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disregarding  the  immaterial  evidence  which  has  been  improperly 
received.  And  we  think  that,  upon  the  other  evidence,  the 
[*  124]  title  was  shown  to  be  in  A.  G.  Miller  in  fee.  By  the  *  will 
of  his  father,  the  Rev.  A.  Miller,  in  1779,  the  estate  was 
left  to  A.  G.  Miller  for  life,  remainder  as  he  should  by  deed  or 
will  appoint;  and  in  default  of  appointment,  remainder  to  the 
heirs  of  his  body,  with  remainders  over.  The  evidence  of  the  ex- 
ecution of  the  power  of  appointment  having  been  given,  the 
lessors  of  the  plaintiff  proceeded  to  make  out  a  title  in  another 
way,  by  virtue  of  a  fine  levied  by  A  G.  Miller,  with  proclama- 
tions, in  1790.  The  evidence  given  was  not  the  chirograph,  but 
an  examined  copy  of  the  record  of  the  fine,  and  of  the  record  of 
proclamations.  The  former  was  objected  to,  but  the  objection 
was  overruled,  and  we  think  properly  overruled;  because  the 
chirograph  is  but  itself,  in  contemplation  of  law,  a  copy  of  the 
original  record  delivered  out  by  the  chirographer,  who  is  autho- 
rised to  make  and  deliver  out  to  the  parties  such  a  copy ;  but  an 
examined  copy  of  the  original  record  is  as  good  as  one  certified  by 
the  officer.  This  point,  indeed,  was  not  raised  on  the  motion  for 
a  new  trial. 

It  was  then  proposed  by  the  lessors  of  the  plaintiff  to  prove  a 
declaration  of  the  uses  of  the  fine,  by  proving  a  deed  of  conveyance 
in  1802,  from  A.  G.  Miller  to  a  purchaser  of  a  part  of  his  estate, 
reciting  the  fine,  and  stating  that  it  had  been  levied  to  the  use  of 
A.  G.  Miller  in  fee.  This  document  was  received  in  evidence, 
and  no  objection  taken  to  its  admissibility,  either  on  the  trial  or 
motion  for  the  rule  nisi.  The  argument,  therefore,  of  Sir  William 
Follett,  that  it  was  not  admissible  at  all,  comes  too  late.  Assum- 
ing the  deed  to  be  admitted,  it  is  proof  of  a  declaration  of  the 
uses  of  the  fine  to  A.  G.  Miller  in  fee ;  and  the  question  is,  what 
estate  A.  G.  Miller  took  by  that  fine  and  declaration  of  uses. 

It  is  contended  by  Mr.  Daniel,  that  on  the  face  of  the  fine 
itself,  there  was  a  statement  of  a  consideration,  namely,  £1100 

and  upwards,  given  by  the  conusees;  and  that  this  was 
[*  125]  evidence  against  the  lessors  of  the  plaintiff,  to  *  prove  that 

a  valuable  consideration  was  given,  and  if  so,  that  no  use 
would  result  to  the  conusor.  But  assuming  this  to  be  true,  the 
deed  of  1802  is  evidence  to  show  that  the  use  was  declared  to 
A.  G.  Miller  in  fee ;  and  consequently  the  case  is  to  be  considered 
as  if  the  use  had  been  so  declared. 
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What  then  was  the  effect  of  the  fine,  with  such  a  declaration  ? 
As  Arthur  G.  Miller  was  tenant  for  life,  with  a  power  of  appoint- 
ment, remainder  in  default  of  appointment  to  the  heirs  of  his 
body,  and  as  we  assume  no  appointment  to  have  been  made, 
he  was  tenant  in  tail  in  possession,  and  consequently,  without 
doubt,  his  fine  operated  as  a  discontinuance,  and  turned  the 
remainders  over  into  mere  rights  of  action.  And  the  estate  taken 
by  the  conusor,  by  virtue  of  the  fine  and  declaration  of  uses,  was 
not  a  base  fee,  or  determinable  fee  on  failure  of  issue  inheritable 
under  the  original  estate  tail,  but  strictly  and  properly  a  fee- 
simple,  defeasible  by  the  remaindermen  in  tail,  by  bringing  a 
real  action,  Seymour's  Casey  10  Co.  Rep.  96  a.  It  follows  that, 
until  defeated  by  that  mode,  the  fee-simple  continues  in  and 
descends  from  the  conusor,  and  therefore,  if  in  this  case  the 
lessors  of  the  plaintiff  were  the  heirs-at-law,  they  were  entitled 
to  recover. 

The  late  Real  Property  Act,  3  &  4  Will.  IV.,  c.  47,  does  not 
appear  to  raise  any  question  in  this  case.  The  rights  of  the 
remaindermen  to  a  formedon  are  preserved  by  the  38th  section. 

The  result  is,  that  there  must  be  a  new  trial  on  payment  of 
costs ;  and  as  this  is  not  a  matter  ex  debito  justitice,  we  impose 
the  terms  on  the  defendant  of  admitting,  on  the  new  trial,  that 
A.  G.  Miller  was  seised  in  fee  at  the  time  of  his  death ;  and  in 
case  of  the  death  of  any  witnesses,  their  evidence  is  to  be  read 
from  the  Judge's  notes,  if  the  party  offering  the  evidence  shall 
think  fit  Rule  absolute  accordingly. 

Brown  v.  Brown. 

27  L.  J.  Q.  B.  173-180  (8.  c.  8  El.  &  Bl.  876  ;  4  Jnr.  N.  s.  168). 

Will.  —  Secondary  Evidence  of  Presumption  of  destruction  animo  [1 73] 
revocandi. 

Where  a  will  is  last  seeu  in  the  testator's  own  possession,  and  at  his  death, 
after  due  search,  is  not  forthcoming,  the  presumption  is,  that  the  testator 
destroyed  it  himself  animo  revocandi  ;  and  the  onus  lies  on  the  party  seeking 
to  set  up  the  will  to  displace  this  presumption. 

On  the  trial  of  an  ejectment  by  heir-at-law  against  devisee,  it  appeared  that 
the  testator,  in  November,  1846  (being  then  on  bad  terms  with  the  plaintiff,  his 
eldest  son,  which  continued  to  the  spring  of  1855),  executed  a  will,  by  which  he 
devised  his  property,  real  and  personal,  which  was  considerable,  in  trust  for  the 
defendant,  his  wife,  during  widowhood,  remainder  equally  to  his  children,  ex- 
cluding the  plaintiff,  to  whom  he  left  a  smaller  specific  bequest.    In  July,  1855, 
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the  testator  gave  instructions  to  B.,  his  solicitor,  to  prepare  another  will.  B. 
reduced  them  to  writing,  and  submitted  accordingly  to  the  testator  a  draft  will, 
and  afterwards  himself  engrossed  the  will,  which  was  duly  executed  by  testator 
at  B.'s  office  ;  the  testator  then  destroyed  the  instructions  and  draft  will,  and 
took  the  will  away  with  him,  saying  he  should  probably  leave  it  at  his  banker's. 
At  the  end  of  1855,  testator's  eyesight  became  defective;  and  from  October, 
1856,  up  to  his  death  he  was  unable  to  read.  In  January,  1856,  the  plaintiff, 
ltaviog  been  reconciled  to  the  testator,  came  to  live  with  him  ;  and  in  October, 
1856,  they  left  home  and  came  to  London,  to  have  an  operation  performed  on 
testator's  eyes,  where  he  died  suddenly,  in  February,  1857.  After  his  death,  the 
will  of  1846  was  found  open,  together  with  letters  and  papers  of  no  value,  in  the 
pocket  of  a  coat  he  wore  daily.  The  will  of  1855  could  not  be  found,  after  due 
search  at  testator's  house,  his  bankers',  and  elsewhere.  Secondary  evidence  was 
admitted ;  and  B.  stated  that  the  testator,  by  the  will,  gave  his  dwelling-house, 
the  subject  of  the  action,  to  the  defendant,  and  devised  all  his  other  property, 

in  trust,  to  different  trustees  from  those  of  the  first  will,  to  sell  and  pay 
[*  174]  the  defendant  an  annuity  of  £800,  and  the  residue  equally  *  among  all 

his  six  children ;  and  that  the  will  also  contained  a  clause  revoking 
all  former  wills :  — Held,  first,  that  secondary  evidence  of  the  will  of  1855  was 
admissible ;  and  that  B.'s  evidence  satisfactorily  showed  that  the  will  of  1846 
was  revoked  by  it. 

Secondly,  that  the  fact  of  the  second  will  having  been  last  seen  in  the  testa- 
tor's possession  and  the  ineffectual  search  raised  the  presumption  that  it  had 
been  destroyed  by  him  animo  recocandi  ;  that  there  were  no  facts  sufficient  to 
rebut  that  presumption ;  and  that  the  deceased  had  therefore  died  intestate. 

[1858,  Jan.  26.]  Ejectment  to  recover  a  messuage  or  dwelling- 
house,  called  Cliff  House,  with  a  lawn  and  shrubbery  and  garden 
thereto  belonging,  in  the  parish  of  Whitby,  in  the  county  of 
York. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  at 
Guildhall  after  Michaelmas  term,  1857,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  following 

CASE. 

The  plaintiff,  William  Brown,  is  the  eldest  son  and  heir-at-law 
of  William  Brown,  deceased,  late  of  Whitby,  and  the  defendant, 
Amelia  Brown,  is  the  widow  of  the  said  W.  Brown,  and  mother 
of  the  plaintiff.  W.  Brown,  the  father,  had  four  sons  and  two 
daughters,  all  of  whom  are  still  living.  The  plaintiff,  who  is  the 
eldest  child,  was,  at  his  father's  death,  of  the  age  of  thirty  years. 
A  daughter,  Eleanor,  who  is  the  youngest  child,  was  then  of  the 
age  of  seventeen  years.  At  the  time  of  the  making  of  his  will 
first  hereinafter  mentioned,  and  from  thence  until  the  time  of  his 
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death,  W.  Brown,  the  father,  was  seised  in  fee  of  real  estates,  of 
about  the  value  of  £40,000,  including  the  messuage  or  dwelling- 
house  called  Cliff  House,  and  the  lawn,  shrubbery  and  garden 
thereto  belonging,  which  form  the  subject  of  this  action.  He 
was  also  possessed  of  personal  property  of  considerable  value.  In 
November,  1846,  and  from  thence  until  some  time  in  the  spring 
of  1855,  W.  Brown,  the  father,  was  not  on  good  terms  with  the 
plaintiff.  On  the  6th  of  November,  1846,  W.  Brown,  the  father, 
being  so  seised  and  possessed  as  aforesaid,  made  his  will  in  writ- 
ing, which  was  duly  executed  and  attested,  so  as  to  pass  real  and 
personal  estates.  By  this  will  the  testator,  after  directing  his 
debts  and  funeral  and  testamentary  expenses  to  be  paid  out  of  his 
personal  estate,  and  giving  his  household  goods  and  furniture, 
plate,  linen,  and  china,  and  implements  of  household,  to  his  wife, 
the  now  defendant,  for  her  absolute  use,  gave  to  the  plaintiff  an 
annuity  of  £70  per  annum  for  his  life,  payable  half-yearly,  the 
first  payment  to  commence  and  be  made  at  the  expiration  of  six 
months  after  his  wife's  decease ;  and  after  the  plaintiff's  decease 
the  testator  bequeathed  the  principal  sum  of  £2000  equally 
between  and  amongst  the  plaintiff's  lawful  issue,  payable  on  their 
attaining  their  respective  ages  of  twenty-five  years;  the  interest 
or  dividends  thereof  in  the  mean  time,  from  the  plaintiff's  decease, 
to  be  applied  towards  the  maintenance,  education  and  support  of 
such  issue  during  infancy ;  and  the  said  testator,  by  his  will,  gave 
to  his  wife,  the  now  defendant,  to  his  cousin,  Bobert  Porritt,  and 
to  his  friends,  John  Chapman  and  Thomas  Fishburn,  all  his  real 
and  personal  estate  and  effects,  to  hold  the  same  unto  and  to 
the  use  of  his  said  wife,  the  said  R  Porritt,  J.  Chapman  and  T. 
Fishburn,  their  heirs,  executors,  administrators  and  assigns, 
upon  trust,  after  paying  his  debts  and  funeral  and  testamentary 
expenses,  to  pay  and  apply  the  rents,  dividends  and  proceeds 
arising  from  the  trust  estates  towards  the  support  of  his  said  wife 
during  her  widowhood,  and  the  maintenance,  education  and  bring- 
ing up  of  all  the  testator's  children  then  born  or  thereafter  to  be 
born ;  and  upon  the  decease  or  marriage  of  his  said  wife,  then  upon 
trust  to  pay  the  said  rents,  dividends  and  proceeds  equally  between 
and  among  all  his  children,  except  the  plaintiff,  as  and  when  they 
should  attain  their  respective  ages  of  twenty-one  years,  for  their 
respective  individual  lives.  And  the  said  testator,  by  his  said 
will,  declared  and  directed  that  the  respective  lawful  issue  of  his 
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said  children,  except  the  plaintiff,  should  become  entitled  to  the 
entirety  of  the  said  trust  estates,  monies  and  effects,  in  equal 
shares,  as  tenants  in  common,  and  not  as  joint  tenants,  to  whom 
the  testator  gave  and  devised,  and  directed  his  said  trustees  to 

convey  the  same  accordingly. 
[*175]     This  will  was  prepared  by  Mr.  Eobert  *Breckon,  of 

Whitby,  who  then,  and  thence  until  the  death  of  the  tes- 
tator, was  the  testator's  confidential  attorney  and  solicitor.  On 
the  18th  of  July,  1855,  W.  Brown,  the  father,  called  on  Mr. 
Breckon,  at  his  office  in  Whitby,  and  gave  him  instructions  for  a 
new  will,  which  Mr.  Breckon  reduced  to  writing.  Mr.  Breckon 
himself  afterwards  prepared  the  draft  of  such  will,  in  conformity 
with  the  instructions,  and  forwarded  the  draft  to  W.  Brown,  the 
father,  at  his  private  residence.  On  the  20th  of  July  in  the  same 
year,  W.  Brown,  the  father,  brought  the  draft  to  Mr.  Breckon  at 
his  office,  and  requested  Mr.  Breckon  that  he  would  himself 
engross  the  will  from  the  draft,  as  he,  Mr.  Brown,  did  not  wish 
that  the  clerks  in  Mr.  Breckon 's  office  should  know  the  contents 
of  the  will.  Mr.  Breckon  accordingly  engrossed  the  will  from 
the  draft;  and  on  the  following  day  the  will  was  duly  executed 
by  W.  Brown,  the  father,  and  attested  by  Mr.  Breckon  and  a  Mr. 
John  Stevenson,  another  client,  who  happened  to  be  in  the  office, 
such  execution  and  attestation  being  in  such  manner  and  form  as 
required  to  pass  real  and  personal  estate.  The  foregoing  facts  as 
to  the  making  and  execution  of  the  last-mentioned  will,  were 
proved  by  Mr.  Breckon,  who  was  a  witness  at  the  trial.  He  also 
proved  that  the  said  will,  having  been  so  executed  and  attested, 
was  put  into  an  envelope,  and  taken  away  by  the  testator,  who 
said  he  should  probably  leave  it  at  his  banker's.  Mr.  Breckon 
also  proved,  that  before  quitting  his  office,  the  testator  himself 
destroyed  the  written  instructions  and  the  draft  of  the  said  will, 
and  that  he,  Mr.  Breckon,  had  nothing  in  writing  to  show  what 
the  contents  of  the  said  will  were.  Towards  the  close  of  the  year 
1855,  the  eyesight  of  the  testator  was  greatly  impaired  from 
cataracts  formed  on  his  eyes ;  and  in  January,  1856,  the  plaintiff, 
having  been  reconciled  to  the  testator,  went  and  resided  with  him 
at  Whitby,  and  continued  to  reside  with  him  until  the  death  of 
the  testator,  hereinafter  mentioned.  The  eyesight  of  the  testator 
becoming  gradually  worse,  he,  on  the  31st  of  October,  1856,  went 
up  to  London  for  the  purpose  of  submitting  to  an  operation  on  his 
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eyes.  At  that  time,  and  until  his  death,  he  was  unable  to  read. 
He  was  first  accompanied  by  the  said  R  Porritt,  as  the  plaintiff 
was,  by  his  father's  directions,  detained  in  the  north  of  England 
upon  business ;  but  in  a  short  time  the  plaintiff  went  to  his  father 
in  London,  whereupon  the  said  R  Porritt  quitted  London  and 
returned  to  Whitby.  Two  operations  on  the  testator's  eyes  were 
performed  in  London,  bub  without  success;  and  on  the  19th  of 
February,  1857,  shortly  after  the  second  of  such  operations,  the 
testator  suddenly  and  unexpectedly  died  in  London,  having  never 
returned  to  Whitby.  On  the  death  of  the  testator,  the  will  of 
November,  1846,  was  found  in  the  breast-pocket  of  a  loose  coat 
which  he  daily  wore.  In  the  same  pocket  were  some  other  old 
letters  and  papers  of  no  value.  The  testator  took  no  apparent 
interest  in  the  preservation  of  the  will  and  papers,  which  were 
daily  taken  out  of  the  pocket  by  the  servant  who  brushed  the  coat 
The  will  was  not  sealed  up,  and  was  read  by  the  nurse  who  waited 
on  the  testator,  and  she  mentioned  the  fact  that  it  was  in  the 
pocket  to  Mr.  Porritt  and  the  plaintiff,  but  the  testator  never 
mentioned  it  to  any  one.  The  will  of  July,  1855,  has  never  been 
found,  although  search  has  been  made  for  it  at  the  testator's  pri- 
vate residence,  at  his  bankers',  and  in  every  place  where  it  was  at 
all  likely  to  have  been  deposited  or  left  by  the  testator. 

The  Lord  Chief  Justice,  being  satisfied  that  a  proper  and 
unavailing  search  had  been  made  for  the  said  will  of  July,  1855, 
admitted  parol  evidence  of  its  contents,  notwithstanding  the 
objection  of  the  defendant's  counsel  that  such  parol  evidence  was 
inadmissible.  Mr.  Breckon  then  stated,  that  by  his  said  will  the 
testator  gave  the  aforesaid  Cliff  House  to  his  wife,  the  now  defend- 
ant, absolutely,  together  with  an  annuity  for  her  life  of  £300; 
then  a  devise  of  his  realty  and  personalty  to  the  said  R  Porritt 
and  to  J.  Chapman,  of  St  Hilda's  Terrace,  Whitby,  upon  trust  to 
sell,  and  out  of  the  produce  thereof  to  pay  his  debts  and  funeral 
and  testamentary  expenses,  and  the  said  annuity  of  £300,  and  the 
residue  in  equal  divisions  between  his  six  children,  reserving 
therefrom  £2000,  which  the  testator  had  given  to  his  son  Robert. 
Mr.  Breckon  also  stated  that  the  will  contained  a  clause 
revoking  all  former  *  wills  by  the  testator  made,1  and  that  [*  176] 

1  It  was  stated,  in  the  course  of  the  on  this  point  from  positive  recollection, 

argument,  by  the  counsel  for  the  defend-  bat  from  his  general  practice,  as  a  pro- 

ant,  that  Mr.  Breckon  admitted,  on  his  fessional  man. 
cross-examination,  that  he  did  not  speak 
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J.  Chapman,  of  St.  Hilda's  Terrace,  is  a  different  person  from 
the  J.  Chapman  mentioned  in  the  will  of  1846.  The  Court  was 
at  liberty  to  draw  such  conclusions  as  the  Court  should  think  a 
jury  ought  to  have  drawn. 

The  plaintiff  contended,  that  the  will  of  1846  was  revoked  by 
the  will  of  1855 ;  and  that  the  will  of  1855  must  be  presumed  to 
have  been  destroyed  by  the  testator,  or  by  his  directions,  as  it 
could  not  be  found,  and  consequently  that  W.  Brown,  the  father, 
died  intestate.  The  questions  for  the  opinion  of  the  Court  were, 
first,  was  the  will  of  July,  1855,  provable  by  parol  for  any  pur- 
pose ?  If  so,  was  the  will  of  November,  1846,  revoked  thereby  t 
Secondly,  if  the  will  of  November,  1846,  was  so  revoked,  did  the 
said  W.  Brown,  the  father,  die  intestate,  or  was  the  will  of  1855 
an  operative  will  upon  the  death  of  the  said  W.  Brown,  the 
father  ? 

Knowles,  for  the  plaintiff.  The  first  question  is,  whether  the 
plaintiff  could  prove  the  will  of  1855  by  parol.  It  is  quite  clear 
that  when  the  Judge  was  satisfied  with  the  search,  secondary  evi- 
dence of  the  contents  of  the  will  was  admissible,  and  there  are 
no  degrees  of  secondary  evidence.  Secondly,  secondary  evidence 
being  admissible,  did  the  second  will,  as  proved  in  evidence, 
revoke  the  will  of  1846?  One  mode  of  revoking  a  will  since  the 
7  Will.  IV.  &  1  Vict  c.  26,  is  (section  20),  by  another  will ;  there- 
fore, with  the  clause  of  revocation,  it  is  quite  clear  that  the  second 
will  revoked  the  first  But  even  without  this  clause  such  would 
be  its  effect,  as  the  devises  in  the  second  are  quite  different  from 
those  in  the  first ;  and  the  effect  of  all  the  cases  is  to  show  that 
where  the  provisions  of  two  wills  are  inconsistent,  the  second 
necessarily  revokes  the  first  The  cases  of  Hitchins  v.  Bassett, 
3  Mod.  203,  and  Ooodright  v  ffarwood,  1  Cowp.  87,  may  be  cited 
by  the  other  side;  but  they  are  clearly  distinguishable.  They 
assume  the  above  position;  but  in  neither  could  the  jury  say 
more  than  that  the  disposition  made  by  the  second  will  was 
different  from  that  in  the  first,  but  in  what  particulars  the  jury 
could  not  say.  Here  the  evidence  of  Mr.  Breckon  is  distinct  as 
to  what  the  limitations  in  the  will  of  1855  were;  and  no  one 
could  have  a  better  opportunity  of  knowing  and  remembering  its 
contents.  Thirdly,  the  effect  of  the  non-appearance  of  the  second 
will  is  to  make  the  testator,  in  effect,  die  intestate.  The  pre- 
sumption, when  the  will  is  traced  to  the  possession  of  the  testator, 
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and  cannot  be  found  at  his  death,  is,  that  he  destroyed  it  animo 
revocandi.  And  before  the  late  Statute  of  Wills,  this  cancella- 
tion of  the  second  will  would  have  set  up  the  first,  Goodright  v. 
Glasicr,  2  Burr.  2512 ;  but  by  the  22nd  section  of  that  Act,  a  will, 
which  has  been  revoked,  can  only  be  revived  by  re-execution,  or 
by  a  duly  executed  codicil.  If,  therefore,  the  testator  is  to  be 
taken  to  have  destroyed  the  second  will,  the  plaintiff's  title  as 
heir-at-law  is  undisputed.  That  the  presumption,  under  the 
present  circumstances,  is,  that  he  did  so  destroy  the  second  will, 
is  clear  on  the  authorities.  In  1  Williams  on  Executors,  p.  137 
(5th  edit.),  it  is  laid  down,  u  If  a  testament  was  in  the  custody 
of  the  testator,  and  upon  his  death  it  is  found  among  his  reposi- 
tories mutilated  or  defaced,  the  testator  himself  is  to  be  presumed 
to  have  done  the  act ;  and  the  law  further  presumes  that  he  did  it 
animo  revocandi.  So  where  a  testator  has  a  will  in  his  own  cus- 
tody, and  that  will  cannot  be  found  after  his  death,  the  presump- 
tion is,  that  he  destroyed  it  himself.  It  cannot  be  presumed  that 
the  destruction  took  place  by  any  other  person  without  his  knowl- 
edge or  authority,  for  that  would  be  presuming  a  crime.  *  And 
the  cases  cited  for  these  propositions,  Davies  v.  Davies,  1  Cas. 
temp.  Lee,  444,  Lambell  v.  Lambell,  3  Hagg.  568,  Helyar  v. 
Helyar,  1  Cas.  temp.  Lee,  472,  and  Major  v.  Williams,  3  Curt 
432,  fully  bear  them  out  And  in  the  late  case  of  Cutto  v.  (filbert, 
9  Moore,  P.  C.  C.  131,  Dr.  Lushington  says  that  it  is  a 
*  presumption  of  law,  that  a  will,  last  seen  in  the  tes-  [*  177] 
tator's  custody,  and  not  to  be  found  after  his  death,  has 
been  destroyed  by  the  testator  with  the  intention  of  cancelling  it 

[Lord  Campbell,  C.  J.  The  former  cases  rather  put  it  as  an 
inference  of  fact] 

R.  Clarke,  for  the  defendant  It  is  conceded  that  parol  evidence 
was  admissible.  But  the  parol  evidence  given  of  the  second  will 
was  not  sufficient  The  evidence  of  the  contents  of  the  will  must 
be  such  as  to  enable  the  Court  to  judge  of  the  legal  effect  of  the 
whole  will ;  and  it  will  not  be  permitted  to  the  witness  to  give 
what  he  assumes  to  be  the  legal  effect  of  it  The  case  of  Hitchins 
v,  Bassett  shows  that  the  actual  terms  of  the  will  are  necessary ; 
and  Goodright  v.  Harwood  goes  still  further.  In  the  latter  case, 
evidence  of  the  contents  of  the  will  must  have  been  given :  for 
the  jury  found  that  the  disposition  in  the  second  will  was  different 
from  the  first ;  and  yet  the  House  of  Lords  held  that  there  was  not 
vol.  xi.  —  32 
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a  revocation  of  the  first  will.  It  would  be  highly  dangerous  to 
let  in  this  kind  of  parol  evidence.  It  is  true  that  there  are  no 
degrees  of  secondary  evidence ;  but  had  the  draft  will  been  pre- 
served, that  would  have  been  a  very  different  matter;  and  the 
Court  will  be  opening  a  wide  door  for  fraud,  if  they  sanction  a 
jury  giving  weight  to  such  evidence  as  the  present  As  to  there 
being  a  revocation  clause,  the  witness  allowed,  in  cross-examina- 
tion, that  he  only  spoke  from  his  invariable  practice ;  and  even  if 
it  had  been  there,  still  it  is  liable  to  be  controlled  by  the  rest  of 
the  will,  and  might  only  operate  as  a  partial  revocation.  (The 
Court  intimated  that  they  had  no  doubt  but  that  the  first  will  was 
revoked  by  the  second. )  Secondly,  assuming  the  second  will  to 
have  been  sufficiently  proved,  then  that  will  was  an  operative  will 
at  the  testator's  death.  There  is  no  such  presumption  of  law  as 
that  propounded  for  the  plaintiff.  In  Ooodright  v.  Harwood  the 
facts  were  precisely  similar  to  the  present,  and  it  was  never  sug- 
gested that  there  was  such  a  presumption  of  law. 

[Lord  Campbell,  C.  J.  It  may  be  prcesumpUo  juris,  but 
not  de  jure;  there  may  be  presumptions  of  law  which  may  be 
rebutted.  ] 

The  existence  of  a  will  being  shown,  the  presumption  is,  against 
the  heir-at  law,  that  it  still  exists,  and  the  onus  lies  on  him  to 
show  its  destruction. 

[Lord  Campbell,  C.  J.  The  devisee  makes  out  a  primd  facie 
case  by  showing  the  execution  of  the  will ;  but  if  it  never  was 
out  of  the  testator's  custody  and  yet  cannot  be  found,  is  not  the 
presumption,  not  that  it  is  lost,  but  destroyed  ?] 

The  testator  was  nearly  blind  for  some  time  before  his  death ; 
and  this  fact,  together  with  that  of  the  other  will  being  found  in 
his  pocket,  at  least  qualifies  the  presumption  that  he  destroyed 
the  second  will  animo  revocandi.  Assuming  even  that  he  did 
destroy  the  second  will,  he  may  have  done  so  either  by  mistake 
or  under  an  erroneous  impression,  in  which  case  it  is  clear  that 
the  will  must  be  taken  as  an  existing  will ;  as  was  held  in  Onions 
v.  Tyrcr,  1  P.  Wms.  345,  where  the  will  was  proved  to  have  been 
destroyed,  and  the  question  was  only  whether  he  intended  to 
revoke  it  Now  here  the  circumstances  under  which  the  will  was 
destroyed,  if  destroyed  it  was,  are  not  shown ;  and  the  Court  are 
asked  to  presume  an  intestacy. 

[Coleridge,  J.    In  Welch  v.  Phillips,  1  Moore,  P.  C.  C.  302, 
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Parke,  B. ,  in  delivering  the  judgment  of  the  Privy  Council,  says, 
a  The  rule  of  the  law  of  evidence  on  this  subject,  as  established 
by  a  course  of  decisions  in  the  Ecclesiastical  Court,  is  this :  that 
if  a  will,  traced  to  the  possession  of  the  deceased  and  last  seen 
there,  is  not  forthcoming  on  his  death,  it  is  presumed  to  have 
been  destroyed  by  himself ;  and  that  presumption  must  have  effect, 
unless  there  is  sufficient  evidence  to  repel  it.  It  is  a  presumption 
founded  on  good  sense ;  for  it  is  highly  reasonable  to  suppose  that 
an  instrument  of  so  much  importance  would  be  carefully  preserved 
by  a  person  of  ordinary  caution  in  some  place  of  safety,  and  would 
not  be  either  lost  or  stolen ;  and  if,  on  the  death  of  the  maker,  it 
is  not  found  in  his  usual  repositories  or  else  where  he  resides, 
it  is  in  a  high  degree  probable  that  the  deceased  himself  has 
purposely  destroyed  it  But  this  presumption,  like  all  others  of 
fact,  may  be  rebutted  by  others,  which  raise  a  higher 
degree  of  *  probability  to  the  contrary.  The  onus  of  proof  [*  178] 
of  such  circumstances  is  undoubtedly  on  the  party  pro- 
pounding the  will.  *] 

Here,  as  already  urged,  there  are  circumstances  to  rebut  this 
presumption,  or  at  the  very  lowest  to  make  it  at  least  as  probable 
that  the  testator  did  not  destroy  the  will  animo  revocandi,  as  that 
he  did;  and  then,  on  a  balance  of  probabilities,  a  will  having 
been  shown  to  have  been  executed,  it  must  be  taken  still  to  exist 
as  the  operative  will  of  the  testator. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  heir-at-law  is 
entitled  to  judgment  There  can  be  no  possible  doubt  that  parol 
evidence  of  the  second  will  was  rightly  admitted  at  the  trial.  It 
was  the  common  case  of  a  written  instrument  which  had  been  lost 
or  destroyed;  and  when  the  instrument  itself  is  thus  not  extant 
or  forthcoming,  secondary  evidence  of  its  contents  is  admissible, 
whether  it  be  a  will  or  any  other  written  document  Then,  if 
secondary  evidence  is  admissible,  it  cannot  surely  be  contended 
that  a  person  who  has  read  the  document  and  says  he  recollects  it, 
shall  not  be  allowed  to  state  what  he  recollects  of  its  contents. 
The  weight  of  the  evidence  is  another  matter,  —  that  is  for  the 
jury;  that  the  evidence  is  admissible  there  cannot  be  a  doubt 
Then,  the  evidence  having  been  admitted,  we  have,  as  a  jury,  to 
say  what  weight  we  will  give  to  it  I  have  no  doubt  that  the 
first  will  was  revoked  by  the  second.  The  gentleman,  who  pre- 
pared the  second  will  from  instructions  of  the  testator,  gave  a 
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very  satisfactory  account  of  it    He  recollected  that  it  contained 
a  clause  expressly  revoking  all  former  wills ;  and  if  he  said  that 
he  was  sure  it  contained  this  clause,  because  it  was  his  invariable 
custom  as  a  professional  man  to  insert  such  a  clause  in  a  second 
will,  the  weight  of  his  evidence  would  have  been  the  same,  "  I 
believe  it  contained  the  clause,"  cadit  qucestio  that  the  first  was 
revoked.    But  if  it  did  not,  the  second  will  necessarily  revoked 
the  other,  if  we  give  faith,  which  I  do,  to  the  representation  of 
its  contents,  for  the  limitations  of  the  estate  contained  in  it  were 
inconsistent  with  the  limitations  in  the  former  will.    The  legal 
estate  was  given  to  different  persons  and  for  different  purposes. 
There  can,  therefore,  be  no  doubt  but  that  the  former  will  was 
revoked.    Then  arises  the  question,  whether,  the  former  will 
being  revoked,  the  second  will  is  now  to  be  considered  an  opera- 
tive will.    I  think  that,  on  the  facts  stated,  the  second  will  must 
be  considered  to  have  been  destroyed  by  the  testator  with  the 
intention  of  cancelling  it    It  appears  that,  after  its  execution,  it 
was  delivered  into  the  hands  of  the  testator,  and  was  never  seen 
in  any  other  custody ;  it  is  true  that  he  said  he  would  take  it  to 
his  banker's,  but  he  never  did.    Search  is  made  for  it  in  all  his 
repositories,  and  all  the  likely  places  of  deposit,  and  it  is  not  to 
be  found  anywhere ;  it  must,  therefore,  be  supposed  that  it  is  no 
longer  extant    Then,  if  it  is  no  longer  extant,  and  as  it  was  in 
the  testator's  custody  from  the  time  it  was  executed,  and  no  one 
else  had  the  custody  of  it  afterwards,  the  presumption  arises  that 
he  destroyed  it  with  the  intention  of  cancelling  it.    This  is  a 
most  reasonable  presumption,  because  if  he  last  had  the  custody 
of  it,  and  it  cannot  be  found  after  his  death,  the  inference  neces- 
sarily is  that  it  was  destroyed  by  the  person  who  last  had  the 
custody  of  it    Whether  this  be  a  presumption  of  law  liable  to  be 
rebutted,  or  a  mere  presumption  of  fact  liable  to  be  rebutted,  is 
immaterial;  for,  at  all  events,  it  throws  the  onus  of  proof  on 
those  who  support  the  will  to  rebut  the  inference  by  other  evi- 
dence.   This  has  been  considered  the  law  ever  since  1744,  when 
the  case  of  Helyar  v.  Helyar  was  decided,  in  which  it  was  so  laid 
down  by  that  great  Judge,  Sir  George  Lee  ;  and  in  the  case  of 
Welch  v.  Phillips,  in  the  passage  cited  by  my  Brother  Coleridge, 
that  eminent  Judge,  Lord  Wensleydale,  lays  down  the  rule  of 
law  with  great  precision  and  perspicuity,  that  when  a  will  is 
traced  to  the  custody  of  the  testator  himself,  and  cannot  be  found 


R.  C.  VOL.  XI.]     SECT.  IV.  —  SECONDARY  EVIDENCE. 


501 


No.  32.  —Brown  v.  Brown,  27  L.  J.  Q.  B.  178,  179. 

at  his  death,  it  is  a  presumption  that  he  himself  destroyed  it,  and 
that  this  presumption,  though  a  presumption  of  fact  only,  must 
prevail  until  it  be  rebutted.  The  same  doctrine  is  propounded  in 
Cutto  v.  Gilbert,  by  Dr.  Lushinoton,  a  Judge  whose  experience 
in  matters  relating  to  wills  is  very  extensive,  though  it  is  true 
that  he  calls  it  a  presumption  of  law.  In  the  present  case  I  see 
nothing  to  rebut  this  presumption.  It  has  been  urged  that 
*  the  first  will  was  found  in  the  testator's  pocket,  and  that  [*  179] 
he  was  blind :  but  I  can  draw  no  inference  against  this 
presumption  from  these  facts.  The  deceased  could  have  no  desire 
to  set  up  the  first  will ;  when  he  made  that  he  was  at  variance 
with  his  eldest  son  and  heir-at-law,  and  so  disinherited  him,  giv- 
ing him  only  a  small  annuity ;  but  he  was  reconciled  to  him 
before  his  death,  and  might  wish  to  favour  him.  The  mere  cir- 
cumstance of  the  first  will  being  found  in  his  pocket  affords,  to 
my  mind,  no  answer  to  this  presumption  that  he  had  destroyed 
the  second  will,  which  presumption,  therefore,  remains  unrebutted 
and  must  prevail ;  and  the  heir-at-law  is  entitled  to  our  judgment 
Coleridge,  J.  I  am  of  the  same  opinion.  As  to  the  presump- 
tion of  revocation,  the  evidence  seems  to  me  to  have  been  all  one 
way.  That  the  second  will  was  made  cannot  be  disputed ;  then, 
did  that  will  operate  as  a  revocation  of  the  first  ?  Mr.  Breckon 
stated  the  contents  of  the  second,  which  were  different  and  incon- 
sistent with  the  former.  I  do  not  see  how  it  is  open  to  the 
defendant  to  contend  that  he  did  not  give  enough  of  the  contents 
to  enable  us,  as  a  jury,  to  understand  the  will :  no  doubt  it  might 
not  be  satisfactory  if  he  had  given  the  legal  effect  only,  but  he 
gives  the  limitations.  Then,  moreover,  he  said  that  there  was  an 
express  clause  of  revocation,  and  assuming  that  he  added  (which  is 
not  stated  in  the  case),  "  I  don't  speak  from  actual  remembrance, 
but  from  my  invariable  practice ; "  that,  spoken  by  a  professional 
man,  would  have  been  about  the  most  satisfactory  evidence  we 
could  have  had.  It  is  all  the  evidence  we  really  get  in  ninety- 
nine  cases  out  of  a  hundred  as  to  the  execution  of  a  deed  or  will 
when  witnessed  by  an  attorney  or  his  clerk :  they  scarcely  ever 
speak  from  any  distinct  recollection,  but  from  their  invariable 
practice  in  such  cases.  Taking  all  Mr.  Breckon 's  evidence  to- 
gether, there  can  be  no  doubt  that  there  was  a  revocation.  Then, 
was  this  second  will  destroyed  by  the  testator?  It  cannot  be 
denied  that  it  was  last  seen  in  the  testator's  own  possession,  and 
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the  presumption,  therefore,  from  its  not  being  forthcoming,  is,  that 
he  destroyed  it  with  an  intention  of  putting  an  end  to  it,  and  this 
presumption  must  be  rebutted  by  those  who  seek  to  set  up  the 
will.  It  seems  to  me  to  be  a  reasonable  presumption ;  and  I  do 
not  agree  with  Mr.  Clarke  that  the  fact  of  the  existence  of  the 
old  will  amounts  to  a  higher  presumption.  I,  as  a  juryman,  feel 
satisfied,  on  the  circumstances  proved  in  evidence,  that  he  pur- 
posely destroyed  the  second  will,  and  that,  though  at  one  time  the 
testator  had  reason  to  wish  to  leave  a  will,  at  the  close  of  his  life 
he  was  content  to  die  intestate. 

Wightman,  J.  It  is  admitted  that  a  presumption  of  fact  was 
raised  which  must  prevail  in  favour  of  the  heir-at-law,  unless 
rebutted.  It  appears  to  me  that  the  first  will  was  revoked  by  the 
second,  and  that  the  second  was  cancelled,  so  that  the  testator,  in 
effect,  died  intestate.  That  the  first  will  was  revoked  by  the 
second  is  clear,  for  the  latter  contained  clauses  inconsistent  with 
the  former,  as  well  as  an  express  clause  of  revocation.  It  is  said 
that  we  ought  to  have  evidence  of  the  exact  words  used,  but  I  do 
not  think  that  is  necessary ;  it  is  sufficient  that  it  clearly  appears 
that  the  two  wills  were  inconsistent.  Then,  with  respect  to  the 
revocation  of  the  second  will  (the  first  being  out  of  the  question, 
as  it  could  only  be  set  up  again,  on  the  revocation  of  the  second, 
by  re-execution),  what  became  of  it  ?  It  was  seen  by  nc  one  after 
the  testator  himself  took  possession  of  it,  and  it  was  not  forthcom- 
ing, after  due  search,  at  his  death.  Helyar  v.  Helyar  is  a  decisive 
authority  in  favour  of  the  heir-at-law  on  all  the  points  raised  in 
the  present  case,  and  one  that  has  been  acted  on  ever  since.  On 
the  first  point,  the  learned  Judge  says  he  was  of  opinion,  "  that 
the  executing  of  a  second  will  of  a  different  purport  was  by  law 
a  revocation  of  the  first,  though  the  second  does  not  now  appear. " 
He  was  also  of  opinion,  "  that  the  deceased  must  have  been  pre- 
sumed to  have  destroyed  the  latter  will  himself,  because  it  had 
never  been,  so  far  as  appeared,  out  of  his  custody  from  the  time 
it  was  executed,"  which  is  precisely  this  case.  And  he  says, 
"  Fifthly,  and  which  was  the  main  question,  I  was  of  opinion  that 
the  deceased  had  not  done  any  act  sufficient  to  revive  the  will  of 
1742 ;  his  having  destroyed  the  last  and  preserved  the  first  will, 

were  not  acts  sufficient  for  that  purpose. "    That  case  is, 
[*  180]  therefore,  *  expressly  in  point  with  the  present,  and  later 

cases  have  been  decided  in  accordance  with  it,  especially 
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Cutto  v.  Gilbert  and  Welch  v.  Phillips.  The  heir-at-law  is,  there- 
fore, entitled  to  our  judgment 

Ckompton,  J.  I  am  of  the  same  opinion.  It  seems  to  me  well 
established  that  the  first  will  was  revoked.  The  attorney  who 
made  the  second  will  is  called,  and  he,  being  perfectly  at  liberty 
to  do  so  when  it  is  proved  that  the  will  cannot  be  found  (there 
being  no  degrees  of  secondary  evidence),  states  from  memory  what 
were  the  contents  of  it  And  supposing  that  he  did  say  that  as 
to  the  clause  of  revocation  he  did  not  speak  from  remembrance, 
but  that  he  never  made  a  will  without  such  a  clause,  this  would 
have  been  good  evidence  and  perfectly  satisfactory,  and  is  the  kind 
of  evidence  which  is  constantly  acted  on.  A  witness  says  he  does 
not  recollect  the  particular  circumstances  of  the  case,  but  that  he 
should  not  have  put  his  name  to  the  paper,  unless  the  circum- 
stances had  been  so  and  so :  it  is  good  evidence  without  the  actual 
remembrance  of  the  facts.  Moreover,  what  is  given  of  the  con- 
tents of  the  second  will  shows  that  it  contained  clauses  incon- 
sistent with  the  first,  and  there  is  nothing  in  the  whole  account  to 
set  up  the  first  will.  The  main  question  in  the  case  is,  whether 
the  second  will,  which  would  have  been  sufficient  for  the  defend- 
ant's case,  was  destroyed  by  the  testator  animo  cancellandi.  The 
cases  which  have  been  referred  to  establish  the  course  of  proof  as 
most  satisfactorily  laid  down  by  Paeke,  B.,  in  Welch  v.  Phillips, 
—  that  a  will  being  last  seen  in  the  testator's  possession,  and  not 
forthcoming  at  his  death,  raises  a  presumption  of  fact  which  may 
be  rebutted,  but  throws  the  onus  of  negativing  it  on  the  person 
propounding  the  will.  It  is  a  well-known  course  of  evidence,  just 
as  the  proof  of  the  signature  of  the  maker  of  a  promissory  note  or 
acceptor  of  a  bill  of  exchange  primd  facie  imports  that  there  was 
consideration  for  the  note  or  bill,  and  throws  the  onus  of  proving 
there  was  none  on  the  other  side.  Taking  it  then  heTe,  that  there 
was  evidence  which  raises  the  presumption  that  the  will  was 
destroyed  by  the  testator  animo  cancellandi,  because  it  was  last 
seen  in  his  own  custody  (and  that  he  did  not  wish  its  contents  to 
be  known  is  clear,  for  he  had  the  draft  destroyed),  I  do  not  say 
that  there  were  not  circumstances  which  might  be  left  to  the  jury 
as  evidence  to  rebut  this  presumption,  but  they  seem  to  me  not  to 
bs  such  as  they  ought  to  act  on.  It  is  possible  that  the  testator 
may  have  thought  of  reviving  the  old  will ;  on  the  other  hand,  his 
reconciliation  with  his  eldest  son  may  have  induced  him  to  wish 
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to  die  intestate.  At  all  events,  I  do  not  see  anything  that  dis- 
poses me  to  think  that  the  presumption  that  he  destroyed  the  will 
animo  cancellandi  is  displaced. 

Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 

Where  there  are  several  parts  of  an  instrument,  and  a  party  fails 
on  notice  to  produce  the  part  in  his  possession,  the  opposite  party, 
without  producing  the  part  in  his  possession,  may  give  in  evidence  a 
copy:  Doxon  v.  Haigh  (1793),  1  Esp.  409;  a  draft:  Gamons  v- 
Swift  (1809),  1  Taunt.  505;  or  parol  evidence:  Hall  v.  Ball  (1841), 
3  M.  &  G.  242,  3  Scott,  N.  R.  577.  After  notice  to  produce  a  letter 
written  by  the  plaintiff  to  the  defendant,  parol  evidence  of  its  contents 
may  be  given  by  any  one  who  recollects  the  contents,  though  it  is  in 
the  plaintiff's  power  to  produce  the  clerk  who  wrote  the  letter. 
Liebman  v.  Pooley  (1816),  1  Starkie,  167,  18  R.  R.  756. 

Even  where  the  law  requires  a  particular  kind  of  secondary  evidence, 
if  it  be  shown  that  neither  the  original  nor  the  substituted  evidence 
can  be  obtained,  other  secondary  evidence  will  be  received.  Anon. 
(1726),  1  Vent.  275;  Thurston  v.  Slat  ford  (1700),  1  Salk.  284; 
MacDougal  v.  Young  (1826),  Ry.  &  M.  392. 

Where  a  will  has  been  lost  or  destroyed,  probate  will  not  be  granted 
of  a  copy  of  it,  unless  the  most  satisfactory  evidence  of  its  substance 
be  forthcoming.  Such  evidence  has  been  supplied  by  a  draft,  In  re 
Barbei*  (1866),  L.  R.,  1  P.  267,  36  L.  J.  P.  19,  15  L.  T.  192,  15  W. 
R.  231;  Burls  v.  Burls  (1868),  L.  Rv  1  P.  472,  86  L.  J.  P.  125,  16 
L.  T.  677,  15  W.  R.  1090;  a  copy,  Finch  v.  Finch  (1867),  L.  R.,  1  P. 
371,  36  L.  J.  P.  78,  16  L.  T.  268,  15  W.  R.  797;  Sly  v.  Sly  (1877), 
2  P.  D.  91,  46  L.  J.  P.  D.  &  A.  63,  25  W.  R.  463;  or  even  by  oral 
evidence,  Wood  v.  Wood  (1867),  L.  RM  1  P.  309,  36  L.  J.  P.  34,  15 
L.  T.  593 :  and  see  Brown  v.  Broum,  No.  32,  supra.  It  is  no  objec- 
tion that  the  party  giviqg  the  oral  testimony  is  interested,  provided  the 
evidence  be  satisfactory.  Sugden  v.  Lord  St.  Leonards  (1876),  1  P. 
D.  154,  45  L.  J.  P.  D.  &  A.  49,  34  L.  T.  369,  24  W.  R.  479.  Dec- 
larations of  the  testator,  whether  made  before  or  after  execution  of  his 
will,  are  admissible  as  evidence  of  its  contents  in  the  event  of  its 
loss,  lb, 

Not  only  the  contents,  but  also  the  due  execution  and  attestation 
of  the  will,  must  be  proved.  Harris  v.  Knight  (1890),  15  P.  D.  170, 
62  L.  T.  507. 

AMERICAN  NOTES. 

On  the  first  branch  of  the  Rule  the  authorities  here  are  conflicting.  The 
English  rule  is  followed  in  Goodrich  v.  Weston,  102  Massachusetts,  362 ;  3 
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Am.  Rep.  469 :  "  The  admissibility  of  evidence  offered  for  this  purpose  must 
depend  upon  its  legitimate  tendency  to  prove  the  facts  sought  to  be  proved, 
and  not  upon  the  comparative  weight  or  value  of  one  or  another  form  of 
proof.  The  jury  will  judge  of  its  weight,  and  may  give  due  consideration  to 
the  fact  that  a  more  satisfactory  one  exists,  and  is  withheld,  or  not  produced, 
when  it  might  readily  have  been  obtained.  But  there  are  no  degrees  of  legal 
distinction  in  this  class  of  evidence."  Citing  Doe  v.  Ross.  This  view  is  taken 
in  Carpenter  v.  Dame,  10  Indiana,  125 ;  Robertson  v.  Lynch,  18  Johnson  (N.  Y.), 
451  (copy  of  a  copy) ;  Ketcham  v.  Brooks,  27  New  Jersey  Equity,  347 ;  Winn 
v.  Patterson,  9  Peters  (U.  S.  Sup.  Ct.),  663;  Grade  v.  Morris,  22  Arkansas, 
415;  Eslow  v.  Mitchell,  26  Michigan,  500;  Nason  v.  Jordan,  62  Maine, 
480 ;  Smith  v.  Brown,  151  Massachusetts,  338.  So  a  sworn  copy  of  a  letter- 
press copy  of  a  lost  letter  is  admissible.    Goodrich  v.  Weston,  supra. 

Greenleaf  states  the  American  rule  as  follows :  "  The  American  doctrine, 
as  deduced  from  various  authorities,  seems  to  be  this,  —  that  if,  from  the 
nature  of  the  case  itself,  it  is  manifest  that  a  more  satisfactory  kind  of  sec- 
ondary evidence  exists,  the  party  will  be  required  to  produce  it ;  but  that 
where  the  nature  of  the  case  does  not  of  itself  disclose  the  existence  of  such 
better  evidence,  the  objector  must  not  only  prove  its  existence,  but  must  also 
prove  that  it  was  known  to  the  other  party  in  season  to  have  been  produced  at 
the  trial."  Citing  Hilts  v.  Colvin,  14  Johnson  (N.  Y.),  182 ;  Battles  v.  Holley, 
6  Greenleaf  (Maine),  145;  Cook  v.  Wood,  1  McCord  (So.  Car.),  139;  Lyons  v. 
Gregory,  3  Hening  &  Munf ord  (Virginia),  237 ;  Lotory  v.  Cady,  4  Vermont,  504 ; 
Doe  v.  Greenlee,  3  Hawks  (Nor.  Car.),  281 ;  Harvey  v.  Thomas,  10  Watts  (Penn.), 
63 ;  Renner  v.  Bank,  9  Wheaton  (U.  S.  Sup.  Ct.),  587.  So  where  a  copy  of  a  lost 
note  is  shown  to  exist,  it  must  be  produced.  United  States  v.  Britton,  2  Mason 
(U.  S.  Circ.  Ct.),  468.  This  view  is  alsb  sanctioned  by  Harvey  v.  Thorpe,  28  Ala- 
bama, 250 ;  Graham  v.  Campbell,  56  Georgia,  258 ;  Hobbs  v.  Beard,  43  South 
Carolina,  370 ;  Illinois,  fl*c.  Co.  v.  Bonner,  75  Illinois,  315 ;  Nason  v.  Jordan, 
62  Maine,  480;  Belk  v.  Meagher,  3  Montana,  65;  Stevenson  v.  Hoy,  43  Penn. 
State,  191;  Cornett  v.  Williams,  20  Wallace  (U.  S.  Sup.  Ct.),  226;  Coman  v. 
State,  4  Blackford  (Indiana),  241 ;  Ford  v.  Cunningham,  87  California,  209 ; 
People  v.  Dennis,  4  Michigan,  609;  69  Am.  Dec.  338.  So  a  photographic 
copy  of  a  public  record  in  another  State  is  incompetent.  Eborn  v.  Zimpelman, 
47  Texas,  503 ;  26  Am.  Rep.  315.  In  Winn  v.  Patterson,  9  Peters  (U.  S. 
Sup.  Ct.),  663,  it  is  conceded  that  a  copy  of  a  copy  is  not  admissible,  but  it  is 
restricted  to  a  case  where  the  original  is  still  extant. 

In  Comett  v.  Williams,  supra,  the  United  States  Supreme  Court  say :  "  The 
principle  established  by  this  Court  as  to  secondary  evidence  in  cases  like  this 
is,  that  it  must  be  the  best  the  party  has  it  in  his  power  to  produce.  The 
rule  is  to  be  so  applied  as  to  promote  the  ends  of  justice  and  guard  against 
fraud,  surprise,  and  imposition.  .  .  .  This  Court  has  not  yet  gone  the  length 
of  the  English  adjudications,  which  hold  without  qualification  that  there 
are  no  degrees  of  secondary  evidence."  Citing  Doe  v.  Ross.  In  Harvey  v. 
Thorpe,  28  Alabama,  262,  the  Court  said :  "  The  English  cases  certainly  lay 
down  the  rule  very  broadly,  that  there  are  no  degrees  in  secondary  evidence 
(Rowlandson  v.  Wainwright,  1  Nev.  &  Per.  8 ;  Coyle  v.  Cole,  6  Car.  &  P.  81 ; 
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Rex  v.  Hunt,  3  B.  &  Aid.  506 ;  Brown  v.  Woodman,  6  Car.  &  P.  206) ;  while 
ou  the  contrary,  the  current  of  American  authorities  goes  very  strongly  to 
show  that  although  the  facts  may  warrant  the  admission  of  secondary  evi- 
dence, the  best  kind  oi  that  character  of  evidence  which  appears  to  be  in 
the  power  of  the  party  to  produce  must  be  offered.  United  States  v.  Britton, 
2  Mason  (U.  S.  Circuit  Ct.),  464 ;  Kello  v.  Maget,  1  Dev.  &  Batt.  (N.  Car.  Law), 
414;  Renner  v.  The  Bank  of  Columbia,  9  Wheat.  582-597;  Den  v.  Mc A  lister, 
2  Hals.  (N.J.  Law),  46-53 ;  Blade  v.  Noland,  12  Wend.  173.  We  confess  that  the 
American  rule  appears  to  us  more  reasonable  than  the  English ;  and  we  see 
great  propriety,  if  there  was  an  examined  copy  of  an  instrument  in  the  pos- 
session of  a  party,  in  refusing  to  allow  him  to  prove  it  by  the  uncertain  memory 
of  witnesses.  A  copy  of  a  letter,  taken  by  a  copying  press,  would  unquestion- 
ably be  better  evidence  of  the  original  than  the  recollection  of  its  contents 
by  a  witness ;  and  the  same  reasons  which  would  require  the  production  of 
the  original,  if  in  the  control  of  the  party,  would  operate  in  favor  of  the  pro- 
duction of  the  faoeimile,  or  of  the  examined  copy.  But  in  all  these  cases,  the 
strength  of  the  proposition  consists  in  the  fact  that  there  is  secondary  evi- 
dence, in  its  nature  and  character  better  than  that  which  the  party  offers, 
and  that  it  is  in  his  power  to  produce  it." 

The  most  pointed  expression  of  the  New  York  Courts  on  the  point  is  in 
Reddington  v.  Gilman,  1  Bos  worth  (New  York  Superior  Ct.),  235,  where  a 
copy  of  an  account  from  a  ledger  was  held  inadmissible  because  the  ledger 
was  better  secondary  evidence.  Among  other  things,  the  Court  said :  "  It 
will  hardly  be  contended,  I  think,  that  a  witness  would  be  allowed  to 
prove  the  contents  of  a  lost  paper  by  recollection,  when  he  had  in  his  pocket 
a  sworn,  or  even  an  unsworn  copy  made  by  him  at  the  time  the  paper  in 
question  was  written."  The  Court  take  notice  that  "  In  England,  the  rule  as 
to  secondary  proof  seems  of  late  years  to  have  been  much  relaxed,*'  citing 
Bro«m  v.  Woodman,  and  conclude  that  "  it  would  be  dangerous  to  hold  such 
evidence  admissible." 

Mr.  Chamberlayne  (notes  to  Best  on  Evidence,  p.  88)  seems  to  adopt  the 
English  rule,  that  the  production  of  the  inferior  degree  only  goes  to  the 
weight  of  the  evidence.  Thus  one  is  not  bound  to  call  a  living  and  more 
credible  witness.  State  v.  Cain,  9  West  Virginia,  559 ;  Stevenson  v.  State,  83 
Georgia,  575;  Governor  v.  Roberts,  2  Hawks  (Nor.  Car.),  26;  Green  v.  Caw- 
thorn,  4  Devereux  Law  (North  Car.),  409.  And  so  evidence  may  be  given  of 
words  spoken,  although  the  speaker  is  in  Court  and  not  produced.  Badger  v. 
Story,  16  New  Hampshire,  168;  Featherman's  Adm'r  v.  Miller,  45  Penn.  State 
96.  But  he  admits  the  "  strong  tendency  "  toward  the  distinction  of  the  so- 
called  American  rule  above  stated,  citing  additionally,  Holmes  v.  Coryell,  58 
Texas,  680 ;  Jaques  v.  Horton,  76  Alabama,  238 ;  Parliman  v.  Young,  2  Dakota, 
175;  Wimer  v.  Smith,  22  Oregon,  469  ;  Western  Union  Tel.  Co.  v.  Stevenson,  128 
Penn.  State,  442;  State  v.  Halstead,  73  Iowa,  876;  Powell  v.  Wallace,  44 
Kansas,  656 ;  Jackson  v.  Vail,  7  Wendell  (N.  Y.),  125 ;  Gilbert  v.  Afoline  Plough 
Co.,  119  United  States,  491. 

That  the  best  evidence  procurable  must  be  produced  is  held  in  Harvey  v. 
Thorpe,  28  Alabama,  250  ;  65  Am.  Dec.  344;  Philipson  v.  Bates9  2  Missouri, 
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116;  22  Am.  Dec.  444;  Vaughan  v.  Phebe,  1  Martin  &  Yerger  (Tennessee),  1 ; 
17  Am.  Dec.  770  (hearsay  not  competent  to  prove  a  judgment). 

Oral  evidence  of  the  testimony  of  a  witness  on  a  former  hearing  is  incom- 
petent where  it  was  reduced  to  a  deposition  and  is  present  in  Court.  People 
v.  Hinchman,  75  Michigan,  587  ;  4  Lawyers'  Rep.  Annotated,  707.  But  con- 
tra, where  the  form  of  deposition  was  not  required  by  law,  and  it  does  not 
appear  that  the  testimony  was  bo  reduced.  State  v.  Gibbs,  10  Montana,  213; 
10  Lawyers'  Rep."  Annotated,  749. 

Oral  evidence  of  a  lost  public  document  is  competent  unless  a  copy  is 
shown  to  exist.   Higgins  v.  Reed,  8  Iowa,  298 ;  74  Am.  Dec  305. 

That  a  lost  will  is  provable  by  parol :  Davis  v.  Sigourney,  8  Metcalf  (Mass.), 
487;  Foster's  Appeal,  87  Penn.  State,  67;  30  Am.  Rep.  340;  Apperson  v. 
Cottrell,  3  Porter  (Alabama),  51 ;  29  Am.  Dec.  239;  Harris  v.  Harris,  26  New 
York,  433 ;  Schxdtz  v.  Schultz,  85  New  York,  653 ;  Matter  of  Page,  118  Illinois, 
576;  59  Am.  Rep.  395 ;  Jones  v.  Cosier,  139  Indiana,  382;  47  Am.  St.  Rep. 
274.  In  Wilbourn  v.  Shell,  59  Mississippi,  205;  42  Am.  Rep.  363,  to  cor- 
rect spelling  in  his  will  already  executed,  the  testator  had  it  copied,  and 
undertook  to  execute  the  copy,  and  destroyed  the  original.  The  copy  being 
insufficiently  attested,  held,  that  the  original  was  restored  to  force,  and  its 
contents  were  sufficiently  established  by  the  copy,  with  evidence  of  its  cor- 
rectness and  evidence  of  the  testator's  declarations. 

In  Matter  of  Page,  supra,  the  Court  said :  "  That  the  contents  of  a  lost  or 
destroyed  will  may  be  proved  by  the  testimony  of  a  single  witness  is  settled 
in  England  since  the  decision  in  the  great  case  of  Sugden  v.  Lord  St.  Leon- 
ards, 17  Eng.  (Moak's  Notes),  455.  And  a  like  ruling  has  obtained  in  this 
country.  Dickey  v.  Malechi,  6  Missouri,  177 ;  s.  c.  34  Am.  Dec.  130 ;  "  and  it 
was  held  that  the  contents  of  the  lost  will  might  be  proved  by  a  single 
witness. 

In  Schultz  v.  Schultz,  supra,  it  was  held  not  essential  that  the  loss  was  before 
the  testator's  death.  The  decision  in  Kahn  v.  Hoes,  14  Miscellaneous  (N.  Y. 
Special  Term),  63,  is  in  conflict  with  this. 

But  the  burden  is  on  the  proponent  to  overcome  the  presumption  of 
destruction  animo  revocandi.  Collyer  v.  Collyer,  110  New  York,  481;  6  Am. 
St.  Rep.  405 ;  Tynan  v.  Paschal,  27  Texas,  286 ;  84  Am.  Dec.  619. 

The  execution  of  the  lost  will  must  be  proved  in  the  regular  and  pre- 
scribed way.  Fitzgerald  v.  Wynne,  1  App.  Dist.  Columbia,  107;  Tynan  v. 
Paschal,  27  Texas,  286  ;  84  Am.  Dec.  619;  Kitchens  v.  Kitchens,  39  Georgia, 
168;  99  Am.  Dec.  453. 

It  is  not  necessary  to  prove  the  whole  will ;  so  much  as  is  proved  may  be 
admitted  to  probate.    Dickey  v.  Malechi,  supra  :  Jones  v.  Cosier,  supra. 
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Section  V.  —  Documents  admissible  per  se. 

No.  33.  — DOE  D.  WOODMAN  v.  MASON. 
(1793.) 

No.  34  —  MARSH  v.  COLLNETT. 
(1798.) 
RULE. 

The  seal  of  the  Corporation  of  London  is  primct  facie  evi- 
dence of  due  execution  by  the  corporation  of  a  document 
bearing  the  seal. 

So  are  the  seals  purporting  to  be  the  seals  of  the  parties 
upon  deeds  thirty  years  old. 

Copies  from  the  transfer  books  kept  at  the  Bank  of 
England  are  admissible  by  reason  that,  on  grounds  of  pub- 
lic policy,  the  transfer  books  ought  not  to  be  removed 
from  the  Bank. 

Doe  d.  Woodman  v.  Mason. 

1  Eapinasse,  53  (5  R.  R.  718). 

Evidence.  —  Common  Seal  of  City  of  London. 
[  53]     In  ejectment,  the  plaintiff  held  by  lease  under  the  city  of 
London. 

Per  Lord  Kenton.  The  common  seal  of  the  city  proves 
itself. 

Marsh  v.  Collnett. 

2  Eepinasse  665-666  (5  R.  R.  768). 

Evidence.  —  Copies  of  Transfer  Books  of  Bank  of  England.  —Deeds  thirty 

years  old. 

[665]     Copies  from  the  transfer  books  of  the  Bank  of  England  of  stock  are 
good  evidence.    So  are  deeds  thirty  years  old. 

Case  for  money  had  and  received. 

To  prove  the  transfer  of  a  parcel  of  stock  by  the  plaintiff  to  the 
name  of  the  defendant,  the  plaintiff's  counsel  offered  in  evidence  a 
copy  of  the  transfer,  taken  from  the  bank  book  of  the  3  per  cents. 
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The  bank  books  were  in  Court,  but  the  copy  above  mentioned 
was  only  offered  in  evidence. 

Gibbs,  for  the  defendant,  objected  to  it,  and  contended  that  the 
books  themselves  were  the  best  evidence,  and  should  be  given  in 
evidence,  and  that  a  copy  was  inadmissible. 

Lord  Kenyon  said,  they  were  public  books,  which  public  con- 
venience required  should  not  be  removed  from  place  to  place ; 
and  though  the  books  were  in  Court,  he  would  not,  for  the  sake  of 
example,  break  in  upon  a  rule,  founded  on  that  principle 
of  public  convenience,  and  require  the  *  production  of  the  [*  666] 
original,  but  admit  a  copy  from  them  in  evidence.  His 
Lordship  added,  he  remembered  a  case  before  Mr.  Justice  Yates, 
where  a  deed  of  thirty  years  being  produced  in  evidence,  it  ap- 
peared that  the  subscribing  witness  was  living,  and  then  actually 
in  Court  That  learned  Judge  ruled,  that  he  would  not  break  in 
upon  a  rule  of  evidence  so  well  established,  as  that  deeds  of  thirty 
years'  standing  proved  themselves,  by  requiring  the  subscribing 
witness  to  be  called,  but  would  admit  it  without  further  proof. 

ENGLISH  NOTES. 

As  to  proof  of  execution  by  corporations  generally,  see  Merchants  of 
the  Staple  of  England  v.  Bank  of  England,  No.  11  of  "  Corporation," 
7  R.  C.  333,  334.  As  a  recent  example  of  the  rule  as  to  the  presump- 
tion of  due  execution  of  a  deed  30  years  old,  see  In  re  Airey,  Airey  v. 
Stapleton  (1896),  1897,  1  Ch.  164,  66  L.  J.  Ch.  152. 

The  following  seals  have  been  judicially  recognised  without  the  aid 
of  any  Act  of  Parliament:  The  Great  Seal  of  the  United  Kingdom, 
and  the  Great  Seals  of  England,  Scotland,  and  Ireland  respectively: 
Lord  Melville's  Case,  29  Howells,  St.  Tr.  707;  the  Queen's  Privy 
Seal:  Fagassa's  Case  (1349),  cited  in  Olive  v.  Guin  (1658),  2  Sid. 
146;  Lane's  Case  (1587),  2  Co.  Rep.  17  b.  In  Tooker  v.  Duke  of 
Beaufort  (1756),  Sayer,  297,  it  was  held  that  the  exemplification  of  a 
record  of  the  Court  of  Exchequer  under  the  seal  of  that  Court  was 
admissible  in  evidence;  and  the  same  rule  has  always  been  assumed  to 
apply  to  all  the  superior  Courts  of  Common  Law.  There  have  been 
several  statutes  making  the  seals  of  other  Courts,  now  merged  in  the 
Supreme  Court  of  Judicature,  evidence.  And  now,  by  Rules  of  the 
Supreme  Court,  Ord.  61,  r.  7,  "all  copies,  certificates,  and  other  docu- 
ments appearing  to  be  sealed  with  a  seal  of  the  Central  Office,  shall  be 
presumed  to  be  office  copies  or  certificates  or  other  documents  issued 
from  the  Central  Office,  and  if  duly  stamped  may  be  received  in  evi- 
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dence."  And  by  tbe  Supreme  Court  of  Judicature  Act,  1873  (36  & 
37  Vict.  c.  66),  s.  61,  "all  exemplifications  and  copies"  (of  documents 
issued  out  of  or  filed  in  a  District  Registry  of  tbe  Court)  "purporting 
to  be  sealed  with  the  seal  of  any  such  District  Registry,  shall  in  all 
parts  of  the  United  Kingdom  be  received  in  evidence  without  further 
proof  thereof."  And  by  the  County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  28,  "  a  copy  (of  the  entries  in  the  registrars  book)  bearing  the 
seal  of  the  Court  and  purporting  to  be  signed  and  certified  as  a  true 
copy  by  the  registrar  of  the  Court,  shall  at  all  times  be  admitted  in  all 
Courts  and  places  whatsoever  as  evidence  of  such  entries,  and  of  the 
proceeding  referred  to  by  such  entry  or  entries,  and  of  the  regularity 
of  such  proceeding  without  further  proof."  By  section  180,  it  is 
enacted  that  "for  every  Court  there  shall  be  a  seal  of  the  Court." 
It  is  not  expressty  said  that  the  document  "appearing"  or  "purport- 
ing "to  be  sealed  is  admissible  in  evidence,  but  doubtless  this  is 
implied  on  the  principle  of  Doe  d.  Duncan  v.  Edwards  (1839),  9  Ad. 
&  El.  554. 

There  are  numerous  statutes  relating  to  public  bodies,  whose  seals 
are  expressly  made  admissible  in  evidence,  without  proof  of  their  gen- 
uineness, or  of  the  authority  to  employ  the  seal.  Amongst  others 
may  be  mentioned  the  seal  of  the  Land  Registry  in  England  (25  <& 
26  Vict.  c.  53,  s.  123)  and  of  the  District  Registry  offices  under  the 
Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87,  s.  120) ;  of  the  General 
Register  Office  in  England  (6  &  7  Will.  IV.  c.  86,  s.  38;  3  &  4  Vict 
c.  92,  s.  9)  and  of  Ireland  (26  &  27  Vict.  c.  11,  s.  5);  of  the  Patent 
Office  (46  &  47  Vict.  c.  57,  s.  8);  of  the  Record  Office  (1  &  2  Vict.  c. 
94,  ss.  12,  13) ;  and  of  various  bodies  of  Statutory  Commissioners  on 
Boards,  such  as  the  Charity  Commissioners  for  England  and  Wales, 
the  Board  of  Agriculture  (now  representing  the  former  Inclosure 
Commissioners,  Copyhold  Commissioners,  and  Tithe  Commissioners), 
the  Irish  Land  Commission,  &c. 

The  Documentary  Evidence  Act,  1845  (8  &  9  Vict.  c.  113),  effected 
an  important  improvement  in  the  admission  of  a  large  class  of  docu- 
ments as  primd  facie  evidence.  It  was  enacted  (s.  1)  that  "  whenever 
by  any  Act  now  in  force  or  hereafter  to  be  in  force  any  certificate, 
official  or  public  document,  or  document  or  proceeding  of  any  corpora- 
tion or  joint  stock  or  other  company,  or  any*certified  copy  of  any  docu- 
ment, bye  law,  entry  in  any  Register  or  other  book,  or  of  any  other 
proceeding,  shall  be  receivable  in  evidence  of  any  particular  in  any 
Court  of  Justice,  or  before  any  legal  Tribunal,  or  either  House  of 
Parliament,  or  any  Committee  of  either  House,  or  in  any  judicial 
proceeding,  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  a 
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stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or  impressed 
with  a  stamp  and  signed,  as  directed  by  the  respective  Acts  made  or  to 
be  hereafter  made,  without  any  proof  of  the  seal  or  stamp,  where  a  seal 
or  stamp  is  necessary,  or  of  the  signature  or  of  the  official  character  of 
the  person  appearing  to  have  signed  the  same,  and  without  any  further 
proof  thereof  in  every  case  in  which  the  original  record  could  have 
been  received  in  evidence. " 

The  late  Judge  Pitt  Taylor,  who  suggested  and  prepared  the  bill  for 
this  Act,  points  out  in  a  note  that  the  words  after  the  last  comma  were 
added  in  committee  on  the  suggestion  of  some  member  who  did  not 
know  what  he  was  about.  It  does  not  appear,  however,  that,  in  prac- 
tice, any  effect  has  been  given  to  the  words  as  limiting  the  scope  of 
the  enactment;  and  in  Mr.  Pitt  Lewis's  edition  (Taylor  on  Evidence, 
9th  ed.  1895)  the  observation  is  omitted. 

By  the  2nd  section  of  the  same  Act,  read  in  connection  with  the 
Judicature  Acts,  all  Courts  are  to  take  judicial  notice  of  the  signature 
of  any  Judge  of  the  Supreme  Court  of  Judicature  when  appended  to 
any  decree,  order,  certificate,  or  other  judicial  or  official  document. 

By  the  3rd  section  it  is  enacted  that  "  all  copies  of  private  and  local 
and  personal  Acts  of  Parliament  not  public  Acts,  if  purporting  to  be 
printed  by  the  Queen's  printers,  and  all  copies  of  the  Journals  of 
either  House  of  Parliament,  and  of  Royal  Proclamations,  purporting 
to  be  printed  by  the  printers  to  the  Crown  or  by  the  printers  to  either 
House  of  Parliament,  or  by  any  or  either  of  them,  shall  be  admitted  as 
evidence  thereof  by  all  Courts,  Judges,  Justices,  and  others,  without 
any  proof  being  given  that  such  copies  were  so  printed." 

Some  further  important  facilities  in  the  proof  of  documents  were 
introduced  by  Lord  Brougham's  Act  of  1851  (14  &  15  Vict.  c.  99), 
the  same  Act  by  which  (s.  2)  parties  in  civil  actions  were  made  com- 
petent and  compellable  to  give  evidence  on  the  trial.  By  section  7  of 
this  Act,  "all  proclamations,  treaties,  and  other  Acts  of  State  of  any 
Foreign  State  or  of  any  British  Colony,  and  all  judgments,  decrees, 
orders,  and  other  judicial  proceedings  of  any  Court  of  Justice  in  any 
Foreign  State  or  in  any  British  Colony,  and  all  affidavits,  pleadings, 
and  other  legal  documents  filed,  or  deposited  in  any  such  Court,  may 
be  proved  in  any  Court  of  Justice,  or  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 
dence either  by  examined  copies  or  by  copies  authenticated  as  herein- 
after mentioned;  that  is  to  say,  if  the  document  sought  to  be  proved 
be, a  proclamation,  treaty,  or  other  act  of  State,  the  authenticated  copy 
to  be  admissible  in  evidence  must  purport  to  be  sealed  with  the  seal 
of  the  Foreign  State  or  British  Colony  to  which  the  original  document 
belongs;  and  if  the  document  sought  to  be  proved  be  a  judgment, 
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decree,  order,  or  other  judicial  proceeding  of  any  Foreign  or  Colonial 
Court,  or  an  affidavit,  pleading,  or  other  legal  document  filed  or  de- 
posited in  any  such  Court,  the  authenticated  copy  to  be  admissible  in 
evidence  must  purport  either  to  be  sealed  with  the  seal  of  the  Foreign 
or  Colonial  Court  to  which  the  original  document  belongs,  or,  in  the 
event  of  such  Court  having  no  seal,  to  be  signed  by  the  Judge*,  or,  if 
there  be  more  than  one  Judge,  by  any  one  of  the  Judges  of  the  said 
Court,  and  such  Judge  shall  attach  to  his  signature  a  statement  in 
writing  on  the  said  copy  that  the  Court  whereof  he  is  a  Judge,  has  no 
seal;  but  if  any  of  the  aforesaid  authenticated  copies  shall  purport  to 
be  sealed  or  signed  as  hereinbefore  respectively  directed,  the  same  shall 
respectively  be  admitted  in  evidence  in  every  case  in  which  the 
original  document  could  have  been  received  in  evidence,  without  any 
proof  of  the  seal  where  a  seal  is  necessary,  or  of  the  signature,  or  of 
the  truth  of  the  statement  attached  thereto,  where  such  signature  and 
statement  are  necessary,  or  of  the  judicial  character  of  the  person 
appearing  to  have  made  such  signature  and  statement." 

By  sections  9  and  10,  documents  admissible  in  evidence  in  England 
or  Ireland  respectively  (without  proof  of  the  seal  or  stamp  or  signature 
or  judicial  or  official  character  of  the  person  signing)  are  made  likewise 
admissible  in  Ireland  and  England  respectively.  And  by  section  11 
the  same  documents  are  to  be  likewise  admissible  in  evidence  in  any 
Court  in  any  British  Colony. 

"British  Colony,''  by  section  19  of  the  Act,  is  construed  to  include 
all  British  possessions  (except  Scotland) ;  but  sect.  11  is  repealed  as 
to  India  by  S.  L.  R.  Act  1875.  The  enactment  is  made  unnecessary 
for  India,  by  the  Indian  Evidence  Act,  1872,  s.  82. 

By  section  14  of  the  same  Act,  "Whenever  any  book  or  other  docu- 
ment is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no  statute  exists  which 
renders  its  contents  provable  by  means  of  a  copy,  any  copy  thereof  or 
extract  therefrom  shall  be  admissible  in  evidence  in  any  Court  of 
Justice,  or  before  any  person  now  or  hereafter  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive  and  examine  evidence, 
provided  it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it 
purport  to  be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted." 

It  is  to  be  observed  that  so  far  as  this  section  authorises  the  use  of 
an  examined  copy,  it  adds  little,  if  anything,  to  the  facilities  already 
recognised  by  the  common  law;  for  it  was  already  regarded  as  a  rule 
of  common  law,  that  whenever  a  book  is  of  such  a  public  nature  as  to 
be  admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  its  contents  may  be  proved  by  an  authentic  copy;  and  a  copy 
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made  and  sworn  to  by  a  competent  witness  has  long  been  regarded  as 
authentic.  See,  besides  the  above  principal  case  of  Marsh  v.  Collnett, 
Lynch  v.  Clerk,  No.  27,  p.  450,  ante,  3  Salk.  154,  per  Holt,  C.  J., 

2  Dougl.  593,  n.  3  ;  Bex  v.  Hains,  Comb.  337;  Hoe  v.  Nathrop, 
1  Ld.  Raym.  154. 

By  the  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vict.  c.  11), 
sections  3,  4,  &  5,  a  copy  of  any  entry  in  a  banker's  book  is  prima  facie 
evidence  of  the  entry  and  of  the  matters  therein  recorded  —  it  having 
been  first  proved  (by  oral  or  affidavit  evidence  of  an  officer  of  the  bank) 
that  the  book  was  at  the  time  of  the  making  of  the  entry  one  of  the 
ordinary  books  of  the  bank,  and  that  the  entry  was  made  in  the  usual 
and  ordinary  course  of  business,  and  that  the  book  is  in  the  custody  or 
control  of  the  bank ;  and  also  (by  oral  or  affidavit  evidence  by  a  person 
who  has  made  the  examination)  that  the  copy  has  been  examined  with 
the  original  entry  and  found  correct. 

AMERICAN  NOTES. 

The  great  seal  of  the  State  or  Government  proves  itself :  Gunn  v.  Peakes, 

36  Minnesota,  177 ;  1  Am.  St.  Rep.  661 ;  Lazier  v.  Wesicott,  26  New  York, 
146 ;  82  Am.  Dec.  404.  So  of  seals  of  foreign  Courts :  1  Greenleaf  on  Evi- 
dence, sect.  5 ;  Delafield  v.  Hand,  3  Johnson  (N.  Y.),  314.  So  of  domestic 
Courts:    Chase  v.  Hathaway,  14  Massachusetts,  222;  Judge,  frc.  v.  Briggs, 

3  New  Hampshire,  309. 

That  ancient  deeds  prove  themselves,  without  producing  or  accounting  for 
the  subscribing  witnesses,  is  affirmed  by  Greenleaf  (1  Evidence,  sects.  21, 
570),  citing  Marsh  v.  Collnett ;  and  to  this  effect  are  Jackson  v.  Blanshan,  3 
Johnson  (N.  Y.),  292;  Winn  v.  Patterson,  9  Peters  (U.  S.  Sup.  Ct.),  675; 
Henthorn  v.  Doe,  1  Blackford  (Indiana),  157;  Bennett  v.  Runyon,  4  Dana 
(Kentucky),  422;  Northrop  v.  Wright,  24  Wendell  (N.  Y.),  221;  King  v. 
Little,  1  Cuahing  (Mass.),  436;  Settle  v.  Alison,  8  Georgia,  201 ;  52  Am.  Dec. 
393;  Fairly  v.  Fairly,  38  Mississippi,  280  ;  Bank  of  MiddUbnry  v.  Rutland, 
33  Vermont,  414 ;  Carter  v.  Doe,  21  Alabama,  72 ;  Glasscock  v.  Hughes,  55 
Texas,  461 ;  McReynolds  v.  Longenberger,  57  Penn.  State,  13 ;  Little  v.  Downing, 

37  New  Hampshire,  365  ;  Duncan  v.  Beard,  2  Nott  &  McCord  (So.  Car.), 
400 ;  Clark  v.  Owens,  18  New  York,  434 ;  Burgin  v.  ChenauU,  9  B.  Monroe 
(Kentucky),  285;  Weitman  v.  Thiot,  64  Georgia,  11;  Jackson  v.  Davis,  5 
Cowen  (N.  Y.),  123 ;  15  Am.  Dec.  451  ;  Crane  v.  Marshall,  16  Maine,  27;  33 
Am.  Dec.  631 ;  Greenfield  v.  Camden,  74  Maine,  56 ;  White  v.  Hutchings,  40 
Alabama,  253;  88  Am.  Dec.  766;  Frosty,  Wolf,  77  Texas,  455;  19  Am.  St. 
Rep.  761.  So  as  to  ancient  wills.  Jackson  v.  Blanshan,  3  Johnson  (New 
York),  292 ;  3  Am.  Dec.  485. 

In  Tolman  v.  Emerson,  4  Pickering  (Mass.),  160,  there  was  a  dictum  by 
Parker,  C.  J.,  that  if  the  subscribing  witness  was  alive  he  must  be  called ; 
but  Greenleaf  denies  its  authority. 

If  the  deed  was  executed  by  one  acting  in  a  fiduciary  character,  his  power 
must  be  shown  :  Fell  v.  Young,  63  Illinois,  106 ;  and  this  was  the  decision  in 
vol.  xi.  —  33 
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Tolman  v.  Emerson,  supra;  "Ifa  power  be  recorded,  so  that  the  evidence  is 
perpetuated,  there  can  be  no  reason  for  admitting  the  deed  without  the  power, 
however  ancient  it  may  be,  for  there  is  certain  proof  to  be  obtained,  for 
which  a  mere  presumption  ought  not  be  substituted." 

The  cases  cited  agree  that  it  must  be  shown  that  the  deed  came  from  a 
reputable  and  proper  custody,  and  that  possession  was  held  under  it ;  see 
Davidson  v.  Morrison,  86  Kentucky,  397 ;  9  Am.  St.  Rep.  295.  Selden,  J., 
says,  in  Clark  v.  Owens,  18  New  York,  437 :  44  In  England,  if  the  deed  appears  to 
have  been  in  existence  for  thirty  years,  and  during  that  time  to  have  been  in 
the  proper  custody,  it  is  held  to  be  admissible  without  further  proof.  In  this 
State  however  something  more  has  been  generally  required.  There  must 
not  only  be  direct  proof  or  evidence  warranting  the  inference  that  the 
deed  has  been  in  existence  for  thirty  years,  but  something  in  addition  to  es- 
tablish the  authenticity  of  the  instrument.  If  possession  has  accompanied 
the  deed  for  that  length  of  time  that  is  enough.  If  not,  other  circumstances 
may  be  resorted  to  for  the  purpose  of  raising  the  necessary  presumption 
in  favor  of  the  deeds."  To  this  effect:  Carter  v.  Doe,  21  Alabama,  72; 
Doe  v.  Roe,  31  Georgia,  593 ;  Eedger  v.  Ward,  15  B.  Monroe  (Kentucky), 
106.  "  Mere  antiquity  of  a  deed,  where  nothing  has  been  done  under  it,  is  a 
circumstance  to  discredit,  rather  than  to  authenticate  it":  per  Bronson,  J., 
in  WxUson  v.  Betts,  4  Denio  (N.  Y.  Sup.  Ct.);  201. 

No.  35.  — ATTORNEY-GENERAL  v.  THEAKSTONE. 
(ex.  1820.) 

RULE. 

The  "  Gazette  "  is  sufficient  evidence  of  a  proclamation 
issued  under  an  Order  in  Council ;  because  it  is  a  public  act 
regarding  the  Crown  and  Government,  and  must  pass  the 
Great  Seal  before  it  can  be  admitted  into  the  "  Gazette/' 

Attorney-General  v.  Theakstone. 

8  Price  89-93  (22  R.  R.  716). 
Evidence.  —  Gazette. 

[89]  A  verdict  having  been  found  for  the  Crown  on  the  trial 
of  this  information  at  the  sittings  after  last  Trinity  Term, 
Jervis,  in  the  course  of  the  following  Michaelmas  Term,  ob- 
tained an  order  (upon  a  motion  for  a  new  trial)  that  the  matter 
should  stand  over,  and  that  the  entering  up  of  the  judgment  should 
in  the  mean  time  be  stayed  until  further  order. 

The  information  was  filed  for  the  condemnation  of  the  defend- 
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ants'  vessel,  on  a  forfeiture  under  the  33  Geo.  III.  c.  2,  s.  4,  for 
having  on  board,  whilst  loading  for  Pernambuco,  gunpowder,  an 
article  at  that  time  prohibited,  by  proclamation  under  an  Order  in 
Council,  to  be  exported  or  carried  coastwise. 

The  cause  having  been  called  on  for  trial,  and  the  case  stated 
to  the  jury,  the  "Gazette"  of  Tuesday,  the  26th  May,  1818 
(wherein  the  Order  in  Council  in  question  was  published),  was  put 
in  and  read,  upon  which,  — 

Jervis  objected  that  it  was  usual  and  necessary  to  prove 
the  Order  in  Council,  by  production  of  the  *  original,  and  by  [*  90] 
proof  of  the  handwriting  of  the  Lords  of  Council,  stating, 
that  in  a  great  many  cases  of  impressing  seamen  (the  authority  for 
which  is  an  Order  in  Council  and  a  proclamation)  the  original  order 
had  always  been  produced. 

In  answer  to  that  objection  the  case  of  The  King  v.  Holt,  5  T.  R 
436,  was  cited,  in  which  the  Court  of  King's  Bench  decided  on 
the  argument  of  that  objection,  that  addresses  of  bodies  of  subjects 
offering  their  loyalty  at  the  foot  of  the  Throne,  and  received  by 
the  King  in  his  public  capacity,  became  acts  of  State,  and  as  such 
acts  are  announced  to  the  public  in  the  "  Gazette ; "  the  "  Gazette  " 
is  an  authoritative  mean  of  proving  it,  as  it  is  an  act  relating  to 
the  King  and  the  State. 

The  Chief  Baron,  however,  observed,  that  to  obviate  the  doubt 
as  to  the  legality  of  the  mode  of  proof,  he  would  rather  have  the 
Order  in  Council  itself  proved ;  and  a  witness  from  the  Council 
Office  was  called  for  that  purpose.  He  produced  the  original  draft 
of  the  minute  of  the  order,  which  he  stated  to  be  the  only  docu- 
ment remaining  in  the  office,  and  that  the  paper  was  considered  in 
the  office  as  the  original  Order  in  Council.  It  appeared,  however,  on 
his  cross  examination,  that  the  paper  produced  was  the  same  draft 
that  had  been  prepared  in  October,  1817,  when  the  previous  order 
prohibiting  the  exportation  of  gunpowder  was  made,  and 
that  the  paper  was  again  *  used  as  the  draft  of  the  further  [*  91] 
order  for  the  same  purpose,  in  May,  1818,  when  the  pre- 
vious order  expired.  He  also  proved  that  such  orders  are  not 
signed  either  by  the  Prince  Regent,  or  the  clerk  of  the  Council  in 
waiting ;  and  that  the  name  of  the  clerk  is  only  attached  to  the 
minute  of  the  order,  for  the  purpose  of  showing  that  he  was  in 
attendance  at  the  time  when  it  was  made.  That  from  the  rough 
draft  of  these  orders  different  copies  are  issued  to  the  Commis- 


516 


EVIDENCE. 


Ho.  86.  —  Attorney-General  v.  Theakitone,  8  Frioe,  91-88. 

sioners  for  executing  the  office  of  Lord  High  Admiral,  the 
Wardens  of  the  Cinque  Ports,  and  other  officers  of  State  —  that 
the  one  produced  was  the  original  and  only  minute  of  the  order 
deposited  in  the  Council  Office,  and  that  no  entry  of  it  had  yet 
been  made  in  the  books. 

The  Chief  Baron  ultimately  told  the  jury  that  he  had  thought 
it  proper  for  the  present  to  overrule  the  point  made  by  the  defend- 
ants' counsel,  and  when  the  period  should  arrive  that  the  question 
could  be  discussed,  the  defendants  would  have  all  the  advantage 
that  could  be  derived  from  the  objection  which  had  been  taken, 
—  that  there  was  nothing  for  the  jury  to  consider,  —  and  under 
these  circumstances  he  directed  them  to  find  a  verdict  for  the 
Crown,  which  was  accordingly  done. 

The  claimants  having  afterwards  brought  an  action  against  the 
person  who  was  said  to  have  put  the  gunpowder  on  board, 
[*  92]  without  the  *  consent  or  knowledge  of  the  claimants,  it 
came  on  to  be  tried  at  the  last  Lancaster  Assizes,  and  a  ver- 
dict was  found  for  the  plaintiff  (the  present  defendants)  for  £1500, 
subject  to  the  opinion  of  Mr.  Baron  Wood  and  Mr.  Justice  Bayley, 
whether  the  "  Gazette  "  was  legal  evidence  of  the  Order  in  Council. 

Jervis,  in  the  course  of  last  Michaelmas  Term,  moved  for  a  new 
trial,  on  the  ground  of  the  objection  taken  by  him  at  the  sittings, 
when,  — 

The  Lord  Chief  Baron  observed,  that  he  had  himself  no  doubt 
upon  the  point  that  the  "  Gazette  "  was  evidence  of  the  proclama- 
tion, because,  before  it  can  be  inserted,  it  passes  the  Great  Seal ; 
and  he  stated  that  he  had  been  informed  that  it  had  been  admitted 
in  evidence  under  similar  circumstances  in  a  very  highly  criminal 
case.  His  Lordship  also  added,  that  in  conversation  with  a  very 
learned  person,  who  had  been  Attorney-General  for  many  years,  he 
had  learnt  that  it  had  been  so  decided  in  his  time,  when  it  was 
much  doubted  by  persons  who  had  afterwards  admitted  that  there 
was  no  solid  foundation  for  such  doubt. 

Garrow,  Baron,  suggested,  that  as  the  same  point  had  been  re- 
served at  Lancaster,  it  would  be  proper  and  convenient  that  the 
matter  should  await  the  decision  in  that  case,  when  it  might  be 

mentioned  again. 
[*  93]     *  That  suggestion  being  adopted,  the  Court  granted  the 
rule,  which 

Clarke  now  prayed  might  be  discharged  —  submitting  that  this 
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was  the  only  instance  in  which  such  an  order  had  ever  been  made 
by  the  Court :  and  he  urged,  that  it  would  be  of  mischievous  con- 
sequences as  a  precedent,  if  it  were  allowed  to  stand ;  for  it  might 
have  the  effect  of  delaying  the  judgment  of  the  Crown  indefinitely. 
The  Judges,  who  tried  the  cause  at  Lancaster,  might  think  proper  to 
wait  for  the  determination  of  this  Court;  and  the  parties  in  that 
cause  might,  after  all,  bring  a  writ  of  error ;  while  in  the  mean 
time  a  considerable  expense  was  incurred  by  keeping  charge  of  the 
vessel,  which  was  daily  decreasing  in  value. 

Jervis  stated  that  he  did  not  oppose  the  motion,  the  point  hav- 
ing been  disposed  of. 

Pee  Curiam.  Order  discharged. 

ENGLISH  NOTES. 

The  "  Gazette  "  is  simply  evidence  of  the  fact  that  public  notification 
has  been  made;  but  something  more  may  be  necessary  to  charge  any 
individual  with  having  had  notice;  e.g.,  the  master  of  a  vessel  who 
had  sailed  (on  a  voyage  to  the  blockaded  post)  after  the  notification. 
The  Neptunus  (1799),  2  C.  Rob.  110. 

As  to  a  notice  of  dissolution  of  partnership,  the  advertisement  in  the 
"Gazette"  is  sufficient  for  all  persons  who  had  no  previous  dealings  with 
the  firm;  but  in  order  that  persons  who  have  had  previous  dealings 
may  be  affected  with  notice  of  the  change,  there  must  be  some  evidence 
of  notice  or  knowledge.  Proof  of  a  circular  having  been  sent  to  that 
person  would  be  sufficient;  and  in  the  absence  of  this,  it  is  a  question 
for  a  jury  whether  the  person  who  so  dealt  with  the  firm  had  notice  or 
not.  Graham  v.  Hope  (1793),  1  Peake,  208,  3KR.  671;  Hart  v. 
Alexander  (1837),  7  C.  &  P.  746  ;  Partnership  Act,  1890  (63  &  64 
Vict.  c.  39),  s.  36. 

AMERICAN  NOTES. 

Greenleaf  cites  the  principal  case,  but  there  are  very  few  analogies  to  it  in 
our  books.  Printed  copies  of  public  documents,  transmitted  to  Congress  by 
the  President,  and  printed  by  the  Congressional  printer,  are  evidence  of  those 
documents:  Radcliff  v.  United  Ins.  Co.,  7  Johnson  (N.  Y.),  38;  Gregg 
v.  Forsyth,  24  Howard  (U.  S.  Sup.  Ct.),  179;  (American  State  Papers).  A 
proclamation  of  a  Governor  of  a  State,  declaring  who  is  elected  to  Congress, 
is  prvnd  facie  evidence  of  the  matters  stated.  Lurton  v.  Gilliam,  2  Illinois, 
577.  Printed  copies  of  a  volume  printed  by  order  of  the  Senate  of  the 
United  States,  containing  letters  to  and  from  various  officers  of  state,  are  evi- 
dence of  the  contents  of  the  originals  :  Whiton  v.  A  Ibany,  Sfc.  Ins.  Co.,  109 
Massachusetts,  30 ;  but  not  of  the  existence  of  facts  therein  stated :  Cushing 
v.  Nantasket  B.  R.  Co.,  143  Massachusetts,  78.    Kent,  C.  J.,  says  in  Rod- 
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cliff  y.  United  Ins.  Co.,  supra,  "  A  greater  strictness  of  proof,  in  respect  to 
such  public  matters  of  state,  and  when  they  are  introduced  collaterally,  and 
not  as  matter  of  fact  in  issue,  would  be  inconvenient,  and  is  not  now  in 
practice  required."  This  was  in  respect  to  a  letter  from  Canning  to  Pinkney, 
showing  blockade  of  St  Lucar  by  the  English. 

Section  VI.  —  Special  Points  as  to  Effect  of  Evidence. 

No.  36.  —  GOODKIGHT  p.  STEVENS  v.  MOSS. 
(k.  b.  1777.) 

No.  37.  —  THE  AYLESFORD  PEERAGE. 
(h.  l.  committee  foe  privileges,  1885.) 

RULE. 

A  parent  cannot  give  evidence  tending  to  bastardise  the 
issue  born  during  the  continuance  of  lawful  wedlock. 

The  evidence  of  a  parent  not  tending  directly  to  bastar- 
dise issue  does  not  become  inadmissible  merely  because,  if 
coupled  with  other  evidence,  it  would  prove  a  child  born 
during  the  continuance  of  a  marriage  to  be  a  bastard. 

Declarations  as  to  legitimacy  are  admissible  as  evidence 
of  conduct,  although  the  person  making  them  would  not 
be  entitled  to  make  the  statement  in  the  witness  box. 

Goodright  d.  Stevens  v.  Moss. 

2  Cowper,  591-595. 

[591]     General  declarations,  or  the  answer  of  a  parent  in  Chancery,  are  good 
evidence,  after  the  death  of  such  parent,  to  prove  that  a  child  was  horn 
before  marriage,  but  not  to  prove  that  a  child  born  in  wedlock  is  a  bastard. 

Upon  showing  cause  why  a  new  trial  should  not  be  granted  in 
this  case,  Mr.  Justice  Willes  reported  from  Mr.  Baron  Eybe  as 
follows :  — 

This  was  an  ejectment  for  two  messuages,  &c,  demised  by 
Samuel  Stevens  on  the  1st  of  March,  1776,  for  seven  years.  Plea, 
not  guilty.    Verdict  for  the  plaintiff. 
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The  lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises 
for  which  the  ejectment  was  brought,  as  cousin  and  heir-at-law 
of  Ann  Stevens,  who  died  seised ;  and  the  only  question  in  the 
cause  was,  whether  the  lessor  of  the  plaintiff  was  the  legitimate 
son  of  Francis  and  Mary  Stevens,  or  was  born  of  Mary  before 
their  marriage.  For  the  plaintiff,  the  register  of  the  marriage  of 
Francis  Stevens  and  Mary  Packer,  dated  November  2nd,  1703,  and 
the  register  of  the  birth  of  the  lessor  of  the  plaintiff,  in  the  fol- 
lowing words,  "  Christenings  1704,  Samuel  son  of  Francis  and 
Mary  Stevens  baptized  July  3d, 9  were  produced.  It  was  insisted, 
on  the  part  of  the  defendant,  u  that  the  lessor  of  the  plaintiff  was 
born  and  privately  baptized  before  the  marriage,  and  that  there 
was  a  public  baptism  after  the  marriage, "  which  accounted  for  the 
register.  They  first  offered  witnesses  to  general  declarations  by 
the  father  and  mother,  that  Samuel,  the  lessor  of  the  plaintiff, 
was  born  before  marriage,  which  evidence  Mr.  Baron  Eyre  was  of 
opinion  to  reject  They  also  offered  evidence,  that  there  was  a 
general  reputation  in  the  place  where  the  father  and  mother  and 
Samuel  resided,  a  that  he  was  born  before  marriage ;  "  which  Mr. 
Baron  Eyre  was  likewise  of  opinion  to  reject.  They  further 
offered  to  produce  one  Joseph  Dowsell  as  a  witness,  to  prove  that 
he  had  heard  one  Crips  say  many  times  a  that  the  lessor  of  the 
plaintiff  was  a  baseborn  child,"  which  evidence  was  rejected: 
And  lastly,  they  offered  an  answer  of  the  mother  of  the  lessor  of 
the  plaintiff  to  a  bill  in  the  Court  of  Chancery  by  the  committee 
of  Ann,  a  lunatic,  the  person  last  seised,  against  the  lessor  of  the 
plaintiff  and  his  mother;  in  which  answer  the  mother  declared 
him  to  be  illegitimate ;  that  he  was  born  before  marriage  and  pri- 
vately baptised ;  and  again  publicly  baptised  after  the  marriage : 
Which  evidence  Mr.  Baron  Eyre  was  also  of  opinion  to  reject 
Whereupon  a  verdict  passed  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  these  points  of  evidence. 

*  Mr.  Howarth  and  Mr.  Jones  now  showed  cause,  and  [*  592] 
insisted,  that  though  the  testimony  of  parents  in  their  life- 
time, or  their  declarations  after  their  decease,  might  be  admissible 
in  cases  where  proof  of  the  marriage  was  presumptive  only,  as  by 
cohabitation,  or  general  reputation ;  yet  neither  their  declarations, 
nor  their  personal  testimony  could  be  admitted  to  bastardise  their 
issue ;  where,  as  in  this  case,  the  fact  of  the  marriage  was  actually 
proved.    If  so,  the  evidence  offered  was  rightly  rejected.  In 
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support  of  this  position  they  cited  the  following  authorities :  Bex 
v.  Inhabitants  of  Beading,  Mich. ,  8  Geo.  II. ,  B.  R ,  Cases  temp. 
Lord  Hardwicke,  79;  Bex  v.  Rook,  Mich.,  26  Geo.  II.,  B.  R, 
1  Wils.  340 ;  Bex  v.  Inhabitants  of  St.  Peter's,  Worcester,  Bur. 
Set.  Cas.  25 ;  Bex  v.  Inhabitants  of  Stockland,  Bur.  Set.  Gas.  506 ; 
8  Mod.  180 ;  Code,  lib.  2,  tit  4,  lex  26,  lib.  8,  tit  47,  lex  6, 
9,  10 ;  Dig.  lib.  5,  tit  2,  27,  lib.  22,  tit  3,  29. 

Lord  Mansfield.  All  the  cases  cited  are  cases  relative  to 
ohildren  born  in  wedlock :  and  the  law  of  England  is  clear,  that 
the  declarations  of  a  father  or  mother  cannot  be  admitted  to  bas- 
tardise the  issue  born  after  marriage.  But  here  the  evidence 
offered  is  only  to  prove  the  time  when  the  issue  was  born ;  and  to 
show  whether  it  was  before  the  marriage  or  after.  The  objection 
that  is  made  to  it  goes  a  great  way  indeed ;  for  it  goes  to  this : 
that  even  if  the  father  and  mother  were  alive,  their  own  testimony 
could  not  have  been  received. 

Mr.  Wallace  and  Mr.  Bower,  contra,  in  support  of  the  rule, 
admitted  the  fact  of  the  marriage,  but  nevertheless  contended  the 
evidence  offered  ought  to  have  been  received.  That  the  legiti- 
macy of  the  lessor  of  the  plaintiff  did  not  depend  upon  whether 
F.  Stevens  or  a  third  person  was  his  father,  supposing  him  to  be 
actually  born  in  wedlock ;  but  upon  the  fact,  whether  he  was  born 
in  wedlock  or  not.  That  the  register,  though  evidence  of  his 
being  the  son  of  M.  and  F. ,  was  by  no  means  conclusive  as  to  the 
time  of  the  birth.  What,  then,  is  the  best  evidence  the  nature 
of  the  thing  will  admit  of  ?  Most  clearly  the  testimony  of  the 
parents  themselves,  if  alive;  especially  of  the  mother.  If  so, 
why  are  not  her  declarations  to  be  received  after  her  death."  [Lord 
Mansfield.  Suppose  the  father  had  entered  the  day  or  hour  of 
the  child's  birth  in  a  leaf  of  his  Bible,  would  not  that  have  been 
evidence?  Most  undoubtedly  it  would.]  And  though  there  are 
many  distinctions  in  the  books,  as  to  how  far  an  answer,  or 
depositions  in  one  suit  may,  or  may  not,  be  read  in  another  suit 
not  between  the  same  parties;  the  mother's  answer  in 
[*  593]  *  Chancery  is  here  offered  only  as  a  solemn  declaration  by 
her  in  her  lifetime.  In  questions  of  pedigree,  declarations 
of  persons  of  the  family  have  been  frequently  admitted.  Parents 
have  been  examined  in  Court:  and  in  Bex  v.  Inhabitants  of 
Beading,  Cas.  temp.  Lord  Hardwicke,  79,  the  mother  was  ad- 
mitted to  prove  everything  but  the  want  of  access,  though  the 
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child  was  bora  in  wedlock.  [Lord  Mansfield.  It  was  formerly 
held,  that  if  the  husband  was  within  the  four  seas  at  the  time  the 
child  was  born,  no  evidence  could  be  admitted  to  prove  it  was 
illegitimate;  but  that  doctrine  was  overruled  in  the  case  of  Pendrel 
v.  Pendrel,  2  Str.  925;  and  from  that  time  the  law  has  been 
settled  the  other  way.    3  P.  Wms.  276.] 

Lord  Mansfield.  The  whole  of  this  evidence  has  been  rejected. 
If  any  part  of  it  ought  to  have  been  received  that  is  material, 
there  ought  to  be  a  new  trial ;  and  there  can  be  no  doubt  of  its 
being  material. 

This  case  has  been  argued  at  the  bar  with  a  greater  latitude 
than  I  thought  it  could  have  been.  Two  questions  have  been 
made:  1st,  Whether  the  father  and  mother  could  have  been 
examined,  if  alive.  2ndly,  If  they  could,  whether  their  declara- 
tions, though  ever  so  solemn,  can  be  admitted  as  evidence  after 
their  death.  In  this  case  there  is  evidence  of  the  fact  of  the 
marriage.  But  there  is  no  evidence  of  the  time  of  the  birth.  The 
register  only  proves  the  christening ;  but  non  constat  from  thence, 
when  the  child  was  born.  As  to  the  first  question,  I  should  as 
soon  have  expected  to  hear  it  disputed,  whether  the  attesting  wit- 
nesses to  a  bond  could  be  admitted  to  prove  the  bond.  I  have 
known  it  done  over  and  over  again :  and  it  is  much  too  clear  to 
admit  of  a  doubt.  In  this  Court,  at  Nisi  Prius,  a  mother  was 
allowed  to  prove  a  clandestine  marriage  at  the  Fleet,  and  no  other 
evidence  was  given  to  show  the  legitimacy  of  the  child.  A  great 
estate  was  recovered  upon  her  single  testimony,  and  no  objection 
whatever  started  as  to  the  admissibility  of  it.  In  Lord  Valentia's 
Case,  in  the  House  of  Lords,  adjudged  April  22nd,  1771,  where  the 
question  was.  Whether  the  Earl  of  Anglesea  was  married  to  the 
Countess  Dowager  of  Anglesea  on  the  15th  of  September,  1741, 
prior  to  the  birth  of  Lord  Valentia,  their  son,  who  was  born  in 
the  year  1744,  the  Countess  Dowager,  having  no  interest,  was 
admitted  as  a  witness  to  prove  the  fact  of  the  marriage.  In 
Stapylton  v.  Stapylton,  1  Atk.  2,  upon  an  issue  to  try  whether 
the  plaintiff  was  legitimate  or  not,  the  mother  attended  at  Guild- 
hall to  prove  he  was  illegitimate.  But  it  happened  that  she  had 
made  an  affidavit,  in  which  she  had  sworn  that  she  and 
her  *  husband  had  been  married  long  before  the  plaintiff  [*  594] 
was  born;  and  this  affidavit  was  intended  to  be  used 
against  her.    Upon  this  fact  being  known,  it  was  thought  prudent 
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not  to  call  her :  but  there  was  not  an  idea  on  either  side,  that  she 
was  not  a  proper  witness  to  the  fact  of  the  marriage.  As  to  the 
time  of  the  birth,  the  father  and  mother  are  the  most  proper  wit- 
nesses to  prove  it.  But  it  is  a  rule,  founded  in  decency,  morality, 
and  policy,  that  they  shall  not  be  permitted  to  say  after  marriage 
that  they  have  had  no  connection,  and  therefore  that  the  offspring 
is  spurious;  more  especially  the  mother,  who  is  the  offending 
party.  That  point  was  solemnly  determined  at  the  delegates. 
But  the  question  of  access  or  non-access  is  totally  different  from 
giving  evidence  of  the  time  of  the  birth.  The  next  question  is, 
Whether  the  declarations  of  the  father  and  mother,  in  their  life- 
time, can  be  admitted  in  evidence  after  their  death  ?  Tradition  is 
sufficient  in  point  of  pedigree :  Circumstances  may  be  proved :  For 
instance :  Suppose  from  the  hour  of  one  child's  birth  to  the  death 
of  its  parent  it  had  always  been  treated  as  illegitimate,  and 
another  introduced  and  considered  as  the  heir  of  the  family,  that 
would  be  good  evidence.  An  entry  in  a  father's  family  Bible,  an 
inscription  on  a  tombstone,  a  pedigree  hung  up  in  the  family 
mansion  (as  the  Duke  of  Buckingham's  was),  — are  all  good  evi- 
dence. So  the  declarations  of  parents  in  their  lifetime.  I  have 
known  advice  given  to  a  father  and  mother  to  make  attested 
declarations  in  writing  under  their  hand  of  the  precise  time  of  the 
birth  of  the  bastard  eigne  and  the  subsequent  marriage,  to  pre- 
vent controversy  in  the  family  touching  the  inheritance.  If  the 
credit  of  such  declarations  is  impeached,  it  must  be  left  to  the 
jury  to  judge  of.  As  to  the  declaration  made  by  the  mother 
of  the  present  plaintiff,  in  her  answer  to  the  bill  filed  against 
her  in  the  Court  of  Chancery,  it  is  not  like  offering  a  deposition 
or  an  answer  in  evidence  against  a  person  not  a  party  to  the 
original  suit  That  cannot  be  done  for  this  reason ;  because  such 
person  has  it  not  in  his  power  to  cross-examine.  But  here  the 
answer  is  offered  only  as  evidence  under  her  hand,  of  her  having 
made  such  declaration.  Therefore  I  am  of  opinion,  that  as  part 
of  the  evidence,  which  was  material  in  this  case,  and  which 
ought  to  have  been  admitted,  was  rejected,  there  must  be  a  new 
trial. 

Aston,  J.    I  am  of  the  same  opinion.    I  think  rejecting  the 
general  declarations  of  the  father  and  mother  was  wrong:  and 
here  the  declarations  are  not  inconsistent  with  the  register, 
[*  595]  *but  are  rather  strengthened  by  it.    For  if  the  child 
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was  born  after  the  marriage,  the  mother  did  not  go  above  eight 
months. 

Willes,  J.    I  am  of  the  same  opinion. 

Per  Curiam.  Mule  for  a  new  trial  absolute. 

The  Aylesford  Peerage. 

11  App.  Caa.  1-19. 

Evidence*  —  Legitimacy.  —  Paternity  of  Child  born  in  Wedlock.  —  Hus-  [1] 
band  and  Wifef  Statements  by,  as  to  Paternity. 

Where  the  legitimacy  of  a  child  horn  in  wedlock  is  in  issue,  previous  state- 
ments hy  the  mother  that  the  child  is  a  bastard  are  admissible  as  evidence  of 
her  conduct,  although  she  could  uot  be  allowed  to  make  such  statements  in  the 
witness  box. 

This  was  a  petition  by  the  Hon.  Charles  Wightwick  Finch, 
submitting  that  he  had  succeeded  to  the  honours  and  dignities  of 
Earl  of  Aylesford  and  Baron  Guernsey,  and  praying  Her  Majesty 
to  summon  him  to  Parliament  as  Earl  of  Aylesford. 

Mr.  Finch  was  the  second  son  of  the  sixth  Earl  of  Aylesford, 
and  brother  of  the  seventh  Earl. 

The  outline  of  the  case  presented  by  him  was  as  follows :  — 

The  seventh  Earl  married,  in  1871,  a  lady  by  whom  he  had  only 
two  children  (daughters),  born  in  1872  and  1875  respectively.  In 
the  latter  part  of  1875,  while  he  was  absent  in  India,  his  wife 
Edith,  Lady  Aylesford,  formed  an  adulterous  connection 
with  the  *  Marquis  of  Blandford,  now  Duke  of  Marlborough,  [*  2] 
and  went  to  live  with  him.  After  his  return  from  India 
in  1876  the  seventh  Earl  never  cohabited  or  had  any  intercourse 
with  his  wife.  A  deed  of  separation  was  executed  in  1877.  In 
November,  1881,  Edith,  Lady  Aylesford,  and  Lord  Blandford  were 
living  together  in  Paris  as  man  and  wife,  under  the  names  of  Mr. 
and  Mrs.  Spencer,  and  on  the  4th  of  November  she  gave  birth  to  a 
son,  who  was  registered  in  Paris  under  the  names  of  Guy  Bertrand, 
and  as  the  child  of  unnamed  parents.  The  seventh  Earl  never 
acknowledged  this  child  as  his,  and  died  on  the  13th  of  January, 
1885,  in  Texas. 

The  petition  was  opposed  by  Edith,  Countess  of  Aylesford 
(widow  of  the  seventh  Earl),  as  guardian  and  next  friend  of  her 
infant  son,  Guy  Bertrand,  submitting  that  he  was  the  son  of  the 
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seventh  Earl,  and  that  as  such  the  honours  and  dignities  of  the  Earl 
of  Aylesford  and  Baron  Guernsey  had  devolved  on  and  were  now 
vested  in  him,  and  praying  their  Lordships  to  report  that  Mr. 
Finch  had  not  made  out  his  claim. 

The  case  was  heard  before  the  Committee  for  Privileges,  July 
1,  2,  1885. 

Charles  Eussell,  Q.  C,  Edward  Macnaghten,  Q.  G,  Charles 
Hall,  Q.  C,  and  H.  H.  Asquith  appeared  for  Mr.  Finch. 

Horace  Davey,  Q.  G,  Edward  Clarke,  Q.  G,  and  F.  H.  Jeune 
appeared  for  Edith,  Lady  Aylesford. 

Sir  Richard  K  Webster,  A.  G. ,  and  R  S.  Wright  appeared  for 
the  Crown. 

Counsel  for  Mr.  Finch  having  in  support  of  his  case  adduced 
much  evidence  to  which  no  objection  was  offered,  called  as  wit- 
ness Jane,  Dowager  Countess  of  Aylesford,  widow  of  the  sixth 
and  mother  of  the  seventh  Earl,  and  proposed  to  put  in  letters 
written  to  the  witness  by  Edith,  Lady  Aylesford,  in  or  about 
March,  1876. 

Edward  Clarke,  Q.  G,  on  behalf  of  Edith,  Lady  Aylesford, 
before  the  letters  were  read,  objected  to  their  reception  on  the 

ground  that  if  they  bore  upon  the  question  of  legitimacy 
[*  3]  they  *  were  inadmissible,  according  to  the  well-known  rule 

that  the  evidence  of  the  father  or  the  mother  as  to  legitimacy 
was  inadmissible ;  and  that  if  the  letters  contained  no  reference  to 
that  subject  they  were  irrelevant 

[Lord  Blackburn.  Has  it  not  always  been  considered  that  when 
a  woman  leaves  her  husband's  house,  whether  she  is  turned  out  or 
goes  voluntarily,  her  own  declarations  at  the  time  are  part  of  the 
res  gestae  and  admissible,  not  as  conclusive  proof  but  as  evidence 
of  adultery? 

Lord  Bramwell.  Are  not  the  letters  admissible  as  part  of  the 
entire  course  of  conduct  ?  ] 

Edward  Clarke,  Q.  C,  submitted  that  letters  written  in  1876 
could  have  no  relevancy  to  the  legitimacy  of  a  child  born  in  1881. 

Earl  of  Selborne:  — 

My  Lords,  I  think  it  is  quite  clear  that  these  letters  are  evi- 
dence. They  are  important  facts  in  the  history  of  the  conduct  of 
the  parties.  The  authority  of  Morris  v.  Davies,  5  CI.  &  F.  163, 
and  other  cases,  shows  that  upon  an  inquiry  of  this  kind  evidence 
of  conduct  is  admissible,  whatever  may  be  its  weight 
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Lords  Blackbubn,  Bramwell,  and  FitzGerald  concurred. 
The  two  following  letters  were  then  put  in  and  read :  — 

"Friday  Night. 

"  Dear  Lady  Aylesford, — By  the  time  this  letter  reaches  you 
I  shall  have  left  my  home  for  ever.  Guernsey  knows  of  this,  which 
will  account  for  his  telegram  to  you.  I  do  not  attempt  to  say  a 
word  in  self-defence,  but  you  can  imagine  I  must  have  suffered 
much  before  I  could  have  taken  such  a  step,  how  much  it  would 
be  impossible  to  tell  you,  but  it  is  the  only  reparation  I  can  make 
to  Guernsey,  and  he  will  now  have  the  opportunity  of  getting  rid 
of  one  who  he  has  long  ceased  to  care  for. 

u  You  do  not  know,  and  you  never  can  know,  how  hard  I  have 
tried  to  win  his  love,  and  without  success,  and  I  cannot  live 
uncared  for.  I  do  not  ask  you  to  think  kindly  of  me,  I 
know  *  you  could  not  do  it,  but  for  God's  sake  be  kind  to  [*  4] 
the  children,  and  do  not  teach  them  to  hate  their  wretched 
mother,  let  them  think  I  am  dead,  it  will  be  best  I  heard  from 
Minna  the  other  day,  but  never  answered  her  letter,  she  will  now 
know  why. 

"  You  have  always  been  most  kind  to  me,  and  it  is  the  last 
word  I  shall  ever  say  to  you,  do  not  be  offended  if  I  thank  you 
for  all  your  kindness,  and  tell  you  how  very  wretched  it  makes 
me  to  think  that  I  should  have  brought  such  sorrow  and  disgraoe 
upon  you  all,  and  oh !  Lady  Aylesford,  if  it  is  possible,  try  and 
forgive  me  as  you  hope  for  forgiveness.  I  know  that  Guernsey 
does  not  care  for  me,  therefore,  I  do  not  think  he  will  feel  my 
loss,  and  perhaps  may  be  glad  to  be  free,  but  what  it  costs  me  to 
leave  my  children  I  cannot  tell  you,  and  I  cannot  bear  to  think. 
That  they  will  be  well  cared  for  I  know,  as  you  will  be  a  mother 
to  them,  but,  my  God,  I  shall  never  see  them  again,  it  is  like 
being  dead  and  yet  alive.  I  could  not  give  orders  about  the  chil- 
dren ;  they  therefore  know  nothing,  so  please  to  give  the  necessary 
orders  yourself.  I  have  left  the  diamonds  with  James,  and  as 
regards  the  things  belonging  to  me,  I  have  written  to  him  to  send 
them,  and  they  will  be  forwarded  to  me.  I  wrote  to  Madge  to 
come  to  me  to-day,  and  I  have  told  her  all,  as  I  have  told  you ; 
she  has  just  returned  to  town,  and  I  am  left  alone  completely 
broken-hearted.  I  bring  this  letter  to  town  myself.  I  would 
have  seen  you,  but  feel  that  perhaps  you  would  rather  not  see  me. 
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God  bless  you,  dear  Lady  Aylesford,  and  for  the  last  time  fare- 
well, and  try  not  to  think  too  hardly  of  tt  Edith. 

u  I  do  hope  and  beg  for  Guernsey's  sake  that  you  will  say  noth- 
ing about  this  just  at  present,  and  if  you  take  the  children  please 
do  not  let  the  servants  at  Packington  know  for  what  reason,  but 
let  them  think  they  are  going  to  you  for  a  change,  as  since  I  have 
arrived  in  London  I  have  thought  it  best  not  to  tell  them  just  at 
present  that  I  have  left  for  good. 

"  My  sisters  and  friends  think  they  may  patch  it  up,  and  I 
believe  have  telegraphed  to  Guernsey  to  alter  his  decision,  and 
I  am  bound  by  a  solemn  promise  not  to  leave  till  his  answer  ar- 
rives, and  therefore  shall  remain  quietly  in  London  until  it  does 
arrive. 

[*  5]      *  "  I  do  not  tell  you  my  address  as  I  feel  it  could  only  be 
painful  for  us  to  meet,  and  I  do  not  suppose  for  a  moment 
you  would  wish  to  see  me,  but  I  think  you  will  understand  my 
reasons  for  not  wishing  it  to  be  known  just  at  present.  * 

a  Dearest  Lady  Aylesfobd,  —  I  must  write  to  you  for  the 
last  time  to  thank  you,  oh!  to  thank  you  so  so  much  for  your 
goodness  to  ma  I  have  not  deserved  it  from  you,  and  I  have  not 
been  a  good  daughter-in-law  to  you,  and  you  have  behaved  to  me 
like  an  angel  upon  earth.  My  own  mother  could  not  have  been 
more  generous  and  kind  than  you  have  been,  and  as  long  as  this 
poor  wretched  child  lives  she  never  never  will  forget  the  love  you 
have  shown  her,  notwithstanding  all  she  has  done.  I  know  how 
sorry  you  are  for  me,  and  how  little  I  deserve  it,  and  my  God,  if 
it  had  been  possible  for  me  to  give  him  up,  I  would  have  done  it, 
if  it  had  only  been  for  the  angelic  way  you  have  behaved  to  me. 
But  darling  Lady  Aylesford,  I  cannot  tell  you  how  awfully  I  love 
him,  it  is  the  only  excuse  I  am  able  to  give  you.  Say  good  bye 
to  the  Colonel  for  me.  I  think  he  liked  me,  and  will  be  so  sorry 
for  me.  I  could  not  see  him  myself,  good-byes  are  so  dreadful 
when  it  is  parting  forever.  Dearest  Minna,  ask  her  too  to  foigive 
me  for  the  disgrace  I  have  brought  on  her,  she  knows  now  why  I 
could  not  answer  her  letter.  I  am  going  to  Wales  to-morrow  as 
Blandford  cannot  break  his  word,  it  would  only  make  matters 
worse.  Lord  Eandolph  is  very  sensible,  and  knows  better  than 
I  do  what  should  be  done.    I  send  you  the  dressing  case,  and 


R.  C.  VOL.  XL]      SECT.  VI.  —  SPECIAL  POINTS  OF  EVIDENCE. 


527 


Ho.  87.  —  The  Ajleeford  Peerage,  11  App.  Cas.  6,  6. 

enclose  the  key.  The  hand  looking  glass,  James  has  it ;  it  was 
broken,  and  I  gave  it  to  him  to  have  it  mended.  I  should  like 
darling  Hilda  to  have  the  dressing  case,  please.  I  have  asked 
Guernsey  in  my  letter  to  have  Hilda's  picture  done  some  day  for 
me.  I  think  he  will  not  deny  me  that;  you  will  not,  I  know,  if 
he  should  refuse.  I  shall  not  send  my  letter  to  James  until  my 
return.  My  letter  to  Guernsey  I  will  send  you  before  I  leave. 
I  do  not  feel  able  to  write  it  to-night,  and  now  I  must  wish  you 
my  last  good  bye,  and  to  my  dying  day  shall  I  bless  you  for  your 
great  goodness  and  generosity  to  me ;  how  I  reproach  myself  for  not 
having  been  a  better  daughter-in-law  to  you  I  cannot  tell  you.  May 
God  keep  and  bless  you  will  always  be  the  fervent  prayer 
of  her  who  has  no  longer  any  right  to  call  you  her  *  mother-  [*  6] 
in-law ;  and  if  some  day  Guernsey  should  marry  again  may 
she  whom  he  chooses  prove  a  better  daughter  in-law  than  I  have 
been.    Good  bye !    Good  bye  to  you  all.  u  Edith. 

u  I  have  put  in  the  box  with  the  diamonds  the  lockets  that 
Guernsey  gave  me,  and  I  should  like  them  to  be  divided  between 
the  two  children,  for  I  feel  I  cannot  take  them  away,  and  if  any- 
body has  a  right  to  them  it  should  be  my  children.  I  have  kept 
one  or  two  things  that  he  gave  me.  I  could  not  part  with  quite 
all,  and  I  do  not  think  he  would  wish  me  to  do  so,  if  he  should  I 
will  return  everything.  I  enclose  you  the  key  of  the  diamonds, 
and  of  a  small  box  in  which  are  three  bracelets,  also  for  the 
children.  I  have  given  it  to  James  with  their  names  written 
outside.  " 

The  witness  having  been  asked  what  took  place  at  an  interview 
between  her  and  Edith,  Lady  Aylesford,  held  in  November,  1884, 
an  objection  was  made  by 

Edward  Clarke,  Q.  C,  on  behalf  of  Edith,  Lady  Aylesford:  — 
Statements  by  Lady  Aylesford  subsequent  to  the  matters  really 
in  issue  are  not  admissible.  It  is  true  that  in  Morris  v.  Davies, 
5  CI.  &  F.  163,  evidence  of  subsequent  conduct  was  given;  but 
so  far  as  appears  from  the  report  the  evidence  received  was  not 
objected  to  when  tendered,  and  no  argument  was  offered  in  the 
Court  below  as  to  its  admissibility.  It  was  therefore  all  dealt 
with  by  the  House.  But  a  great  deal  of  that  evidence  was  clearly 
inadmissible  according  to  rules  of  law  established  by  decided 
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cases,  and  among  others  by  Hex  v.  Inhabitants  of  Sourton,  5  A. 
&  E.  180.  Evidence  as  to  conduct  is  no  doubt  admissible ;  but 
statements  and  conversations  are  not 

[Earl  of  Selborne.  What  passed  at  an  interview  of  this  kind 
between  the  wife  and  her  mother-in-law  may  be  important,  and 
enable  us  to  appreciate  the  bearing  of  her  conduct.  It  may  be 
that  when  we  hear  what  was  said  we  ought  not  to  attend  to  some 
parts  of  it,  perhaps  not  to  any  part  But. I  do  not  think  you  can 
stop  the  question.  ] 

The  question  was  then  put,  and  the  witness  related  what 
[*  7]  took  *  place  at  the  interview  as  follows :  "  She  wished  to 
tell  me  that  she  had  never  at  any  time  called  the  child  Lord 
Guernsey,  and  that  as  by  English  law  a  woman  could  not  bas- 
tardise her  own  child,  therefore  she  could  not  answer  or  had  not 
answered  questions  about  his  being  called  Lord  Guernsey  put  to 
her  at  the  trial  when  Guernsey  "  (her  husband)  *  had  accused  her 
of  molestation  (referring  to  the  action  of  Fearon  v.  Earl  of  Ayles- 
ford,  12  Q.  B.  D.  539).  That  had  it  not  been  known  in  England, 
she  should  have  wished  the  child  to  remain  in  Paris,  and  unnamed ; 
but  that  as  all  the  world  knew  it  she  thought  she  might  have  the 
pleasure  of  her  child  in  England.  * 

Edward  Clarke,  Q.  C,  on  behalf  of  Edith,  Lady  Aylesford, 
submitted  that  these  statements  were  not  admissible. 

Their  Lordships  ruled  that  they  were  admissible,  valeant 
quantum. 

Mrs.  Brittain,  who  attended  Lady  Aylesford  when  the  child 
was  born,  and  in  whose  charge  it  was  left  in  Paris,  was  called  as 
a  witness,  and  produced  two  letters  written  to  her  by  Lady  Ayles- 
ford, and  one  by  Lord  Blandford.  These  were  objected  to  by 
Horace  Davey,  Q.  C,  on  behalf  of  Edith,  Lady  Aylesford:  — 
These  letters  are  said  to  contain  statements  as  to  the  legitimacy 
of  the  child.  It  is  clear  upon  the  authorities  that  the  mother  not 
only  could  not  be  called  to  state  the  fact  who  the  father  of  the 
child  was,  but  could  not  be  asked  any  collateral  questions  tending 
to  prove  or  disprove  that  fact,  for  the  rule  extends  equally  to  such 
collateral  questions.  Her  statements  or  declarations  are  therefore 
equally  inadmissible  for  the  purpose  of  bastardising  the  child. 
The  rule  is  clearly  laid  down  in  Bex  v.  Inhabitants  of  Sourton,  5 
A.  &  E.  180,  where  it  was  held  that  neither  husband  nor  wife  can 
be  examined  for  the  purpose  of  proving  non-access  during  mar- 
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riage,  nor  as  to  any  collateral  fact  for  the  purpose  of  proving 
non-access. 

[Earl  of  Selborne.  Why  are  not  the  letters  admissible  as  part 
of  the  res  gestae  ?] 

If  the  letters  are  admitted  as  evidence  at  all  they  will  be 
used  *  for  all  purposes,  and  especially  for  the  very  purpose  [*  8] 
for  which  they  are  not  admissible. 

[Lord  Bramwell.  The  rule  excluding  husband  and  wife  is  said 
to  be  based  on  the  ground,  of  public  policy.  But  does  that  extend 
to  evidence  of  what  the  husband  or  wife  had  previously  done? 
And  does  the  rule  exist  now  that  by  Act  of  Parliament  husband 
and  wife  are  admissible  witnesses  in  divorce  suits  ?] 

That  Act,  the  Evidence  Further  Amendment  Act,  1869  (32  & 
33  Vict  c.  68),  sect.  3,  applies  only  *  to  any  proceeding  instituted 
in  consequence  of  adultery ; 9  and  it  has  been  held  that  the  Act 
does  not  render  admissible  the  evidence  of  a  husband  to  prove 
non-access  and  thereby  bastardise  his  child,  in  proceedings  before 
justices  to  compel  him  to  maintain  the  child.  Guardians  of 
Nottingham  Union  v.  Tompkinson,  4  C.  P.  D.  343,  348-351.  The 
old  rule  is  therefore  still  in  force;  and  what  cannot  be  proved 
directly,  a  fortiori  cannot  be  proved  indirectly.  The  point  was 
expressly  determined  by  Kindersley,  V.  G,  in  Atchley  v.  Sprigg, 
33  L.  J.  Ch.  345,  347,  348,  where  he  said :  "  I  mean  to  exclude 
from  consideration  all  that  is  hearsay  evidence.  .  .  .  A  fortiori 
I  must  reject  all  declarations  said  to  have  been  made  by  "  the 
mother  "  herself,  because  she  could  not  be  heard  as  a  witness  to 
prove  any  facts  of  legitimacy  or  illegitimacy. n  The  Vice-Chan- 
cellor also  explained  a  misapprehension  as  to  the  evidence  given 
in  Plowes  v.  Bossey,  31  L.  J.  Ch.  681. 

[Earl  of  Selborne.  Have  you  any  authority  that  letters  or 
documents,  which  would  in  themselves  be  evidence,  are  inadmis- 
sible because  they  contain  statements  of  this  nature  ?] 

Not  directly :  but  the  reason  of  the  rule  excludes  them.  The 
rule  is  a  positive  rule  of  law,  and  is  equally  applicable  whether 
the  parents  are  willing  or  unwilling  witnesses,  and  whether  they 
are  called  to  legitimatise  or  bastardise  the  child.  There  is  noth- 
ing in  Morris  v.  Davits,  5  CI.  &  F.  163,  which  gives  any  colour 
to  admitting  such  statements,  or  letters  containing  them. 

Earl  of  Selborne:  — 

My  Lords,  I  am  of  opinion  that  these  letters  ought  to  be  read. 
vol.  xi.  —  34 
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The  authorities  which  have  been  referred  to  I  assume  to 
[*  9]  be  still  *  in  force ;  that  is  to  say,  that  you  could  not  put  into 

the  witness-box  Lady  Aylesford,  or,  if  he  were  still  living, 
Lord  Aylesford,  for  the  purpose  of  proving  who  the  real  father  of 
the  child  was.  But  it  by  no  means  follows  that  you  cannot  prove 
acts  and  conduct  of  the  one  or  the  other  tending,  as  part  of  a  series 
of  res  gestae,  to  throw  light  upon  and  to  lead  to  a  just  conclusion 
upon  a  question  on  which  they  could  not  directly  be  permitted  to 
give  evidence. 

As  to  the  authorities  which  have  been  referred  to,  Rex  v. 
Inhabitants  of  Sourton,  5  A.  &  E.  180,  is  a  case  where  the  direct 
evidence  of  the  husband  having  been  received  for  the  purpose  of 
proving  non-access,  the  Court  held  that  it  ought  to  have  been 
rejected.  In  that  authority  and  in  others  of  the  same  class  there 
is  nothing  whatever  going  to  the  immediate  question  with  which 
your  Lordships  are  concerned,  namely,  the  question  whether  the 
same  principle  applies  to  a  letter  otherwise  admissible,  being  an 
act  of  an  important  nature  done  by  the  mother  with  reference  to 
the  care,  custody,  and  bringing  up  of  her  child.  There  is  noth- 
ing in  that  class  of  authorities  which  shows  that  such  a  letter 
would  not  be  admissible,  because  there  may  be  in  it  important 
matters  tending  to  the  conclusion  that  the  child  is  or  is  not  legiti- 
mate. Of  course  the  same  rule  will  apply,  whether  it  tends  to 
the  one  or  the  other  conclusion. 

But  it  is  said  that  a  declaration  bearing  directly  upon  the  point, 
if  occurring  in  such  a  letter,  ought  not  to  be  received.  I  agree 
that  it  should  not  be  received  as  direct  evidence  of  the  fact.  In 
Atchley  v.  Sprigg,  33  L.  J.  Ch.  345,  the  Vice-Chancellor  ex- 
cluded declarations  which  I  understand  to  have  been  made,  not 
in  the  witness-box,  but  during  her  life,  by  the  mother  who  was 
deceased,  and  which  were  offered,  I  presume,  for  the  purpose  of 
showing  that  the  child  was  her  child.  We  know  that  unless  given 
post  litem  motam  and  for  a  special  purpose  which  might  exclude 
them,  the  declarations  of  deceased  members  of  a  family  (and  I  am 
not  at  all  aware  that  the  mother  would  be  excluded)  are  admissible 
in  evidence  for  the  purpose  of  proving  relationship.  Therefore, 
declarations  of  that  kind  by  the  mother  would  have  been  admis- 
sible on  that  principle,  if  not  excluded  upon  the  other 
[*  10]  principle ;  and  the  *  Vice-Chancellor  held  that  such  decla- 
rations could  not  be  received  for  the  purpose  of  proving 
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the  legitimacy  of  the  child,  which  was  in  controversy ;  not,  as  I 
understand,  on  the  lis  mota  principle,  but  on  the  principle  that 
the  mother  would  not  for  that  purpose  have  been  a  competent 
witness  herself,  if  living.  I  accede  to  that,  and  I  think  that  if  in 
any  of  these  letters  there  should  be  found  a  statement  that  the 
child  was  Lord  Aylesford's  child,  or  that  it  was  the  child  of  any- 
body else,  those  declarations  are  not  in  themselves  evidence  of  the 
fact  one  way  or  the  other.  But  I  cannot  hold  that  a  letter  other- 
wise admissible,  which  is  an  important  act  of  conduct  done  by 
the  mother,  is  to  be  excluded  in  whole  or  in  part  (if  it  were  possi- 
ble to  divide  one  part  from  the  other)  because  it  may  contain  such 
declarations.  These  declarations  are  facts  as  well  as  statements. 
It  is  a  fact  that  for  some  purpose  or  other  the  mother  wrote  a  letter 
containing  such  statements  at  such  a  time.  Your  Lordships  will 
not  take  them  as  proving  the  fact ;  but  the  fact  that  the  mother 
did  write  such  a  letter,  at  such  a  time  and  for  such  a  purpose,  as 
it  appears  to  me,  is  a  thing  which,  on  the  principles  which  were 
certainly  acted  upon  in  Morris  v.  Davies,  5  CI.  &  F.  163  (and 
which  appear  to  me  to  be  sound  principles,  and  quite  consistent 
with  the  rule),  ought  not  to  be  excluded  from  consideration. 
Lord  Blackburn  :  — 

My  Lords,  I  am  of  the  same  opinion.  I  must  first  observe  that 
these  letters  are  not  and  could  not  be  received  as  being  statements 
by  Lady  Aylesford  in  themselves.  If  Lady  Aylesford  were  ever 
so  admissible  a  witness  for  those  purposes  her  letters  would  not 
be  evidence.  She  must  be  called  and  cross-examined,  supposing 
that  she  were  admissible  as  a  witness.  I  will  assume  without 
deciding  it,  that  neither  Lady  Aylesford  nor  Lord  Aylesford,  if 
he  had  been  alive,  could  have  been  received  as  an  admissible  wit- 
ness in  this  suit  Does  that  in  the  slightest  degree  prevent  the 
admissibility  of  these  letters,  supposing  them  to  be  such  as  I 
assume  at  present  that  they  are,  that  is  to  say,  that  they  come 
within  the  class  of  evidence  of  conduct  which,  as  it  will 
be  contended,  is,  *  according  to  Morris  v.  Davies,  5  CI.  &  [*11] 
F.  163,  evidence  leading  to  the  conclusion  that  the  child 
was  not  legitimate,  was  not  the  child  of  the  person  whom  the 
marriage  tie  made  the  husband  ?  Assuming  that  they  would  be 
part  of  such  conduct,  can  they  be  rejected  because  they  contain 
distinct  statements  which,  if  Lady  Aylesford  were  an  admissible 
witness  and  giving  the  evidence,  would  be  direct  and  positive  evi- 
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dence  upon  the  subject?  I  agree  entirely  with  what  has  just  been 
said  by  the  noble  and  learned  Earl,  that  those  statements  would 
not  prove  the  matter;  but  I  am  utterly  unable  to  perceive  how  they 
could  justify  the  rejection  of  the  letters  if  in  other  respects  they 
are  admissible.  It  is  very  proper  to  recollect  that  we  should 
guard  ourselves  against  the  prejudice  which  a  person  who  was 
not  skilled  in  the  law  and  trained  to  consider  evidence  might  very 
likely  take  up  in  consequence  of  such  a  statement  one  way  or  the 
other ;  but  I  do  not  think  that  is  any  reason  at  all  for  rejecting 
the  letters. 

Lord  Bramwell  :  — 

My  Lords,  I  must  trouble  your  Lordships  with  a  few  words, 
because  I  raised  a  doubt  as  to  whether  the  rule  of  law  referred  to 
by  Mr.  Davey  was  still  in  existence.  That  doubt  is  removed,  not 
merely  by  the  authorities  cited  by  Mr.  Davey,  but  also  by  the 
reason  of  the  thing  as  put  by  him,  that  is  to  say,  that  it  is  a  posi- 
tive rule  of  law,  and  that  it  is  not  expressly  abrogated  by  statute. 

Just  one  word  more  as  to  the  admissibility  of  these  letters.  As 
mere  declarations  by  Lady  Aylesford,  of  course  they  would  not  be 
admissible ;  they  are  only  admissible  as  part  of  the  conduct  —  part 
of  the  res  gestce;  and  it  seems  to  me  that  if  Mr.  Davey 's  objection 
were  well  founded,  he  might  equally  have  taken  it  as  to  the  con- 
duct of  the  parties  in  Paris  and  what  Lady  Aylesford  said  should 
be  done  with  the  child.  But  I  think  that  objection  would  have 
been  an  unfounded  one,  because  whatever  reason  there  is  for  the 
parent  not  giving  evidence  in  the  witness-box  to  bastardise  the 
child,  that  is  a  reason  that  does  not  apply  as  to  evidence  given  of 
the  conduct  of  the  parent  showing  that  the  child  was  a  bastard. 

One  may  put  this  case :  supposing  the  question  was  as  to 
[*12]  the  *  legitimacy  of  a  certain  child;  supposing  there  was 
reasonably  good  evidence  given  — •  not  conclusive  evidence, 
but  good  evidence  —  that  the  father  was  away  altogether,  say  in 
America,  while  the  mother  was  here  in  England,  during  the  time 
within  which  the  child  must  have  been  begotten  to  have  been 
born  when  it  was  born ;  and  supposing  that  in  order  to  corroborate 
it  those  who  affirmed  the  illegitimacy  of  the  child  proposed  to 
give  in  evidence  that  the  husband  who  upon  his  return  lived 
with  his  wife,  though  she  had  this  child,  always  treated  the  child 
unkindly  or  distantly,  and  in  his  will  gave  money  to  his  other 
children  but  gave  none  to  this  child  —  surely  that  would  be  a 
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legitimate  piece  of  evidence ;  but  it  would  be  the  conduct  of  the 
parent  that  would  be  given  in  evidence  for  the  purpose  of  bas- 
tardising the  child  of  the  wife  begotten  during  marriage.  I  think, 
therefore,  that  upon  that  principle  this  evidence  is  admissible. 

Lord  FitzGerald  concurred. 

The  letters  were  then  put  in  and  read. 

The  first  was  dated  the  5th  of  April,  1882,  and  was  signed 
"  E.  Spencer. "  In  it  Lady  Aylesford  gave  directions  about  the 
child's  clothes,  and  said  that  u  Mr.  Spencer  *  would  be  going  over 
soon  to  Paris,  and  that  she  should  like  him  to  see  the  child  in 
those  clothes. 

The  next  letter  was  as  follows :  — 

"Jane  9  1882. 
"46,  Cadogan  Square,  S.  W. 

"  Mrs.  Brittain, —  I  enclose  you  a  letter  from  Lady  Aylesford, 
by  which  you  will  see  that  we  think  it  best  if  you  are  going  to 
undertake  charge  of  the  child  for  some  little  time,  to  tell  you  the 
fact  which  you  did  not  know  before.  I  beg,  though,  that  you 
will  be  so  good  as  to  keep  this  information  to  yourself. 

u  Eegarding  your  letter,  I  have  sent  it  on  to  Lady  Aylesford, 
and  she  will,  I  have  no  doubt,  send  you  some  clothes  for  the 
child.  I  think,  however,  that  for  the  £80  (eighty  pounds)  a  year 
paid  monthly,  as  you  wish,  ordinary  clothes  should  be  included, 
but  not  medical  attendance  if  required. 

u  You  can  write  to  me  here  at  any  time  on  the  subject  of  the 
child,  and  I  hope  that  you  will  do  so  every  six  weeks  or 
so,  and  *  let  me  know  if  the  child  was  ill  or  wanted  any-  [*  13] 
thing  at  any  time ;  and  the  perambulator  would  certainly 
be  provided  for;  you  might  be  able  to  come  across  one  second 
hand. 

"  Yours  truly, 

«  Mrs.  Brittain,  «  BlANDFORD.  * 

"  25,  Avenue  Carnot,  Paris/' 

The  letter  inclosed  was  as  follows :  — 

"The  Chalet, 
"Farnham  Royal,  Slough. 

"  Mrs.  Brittain,  —  I  am  very  glad  to  hear  my  child  is  going 
on  so  well,  and  as  you  will  have  the  care  of  him  for  some  time 
longer,  I  think  it  best  that  you  should  know  that  his  mother's 
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name  is  Lady  Aylesford,  and  not  Mrs.  Spencer,  as  I  led  you  to 
believe,  and  Mr.  Spencer,  whom  you  have  seen,  is  Lord  Blandford, 
the  father  of  the  child.  I  think  it  best  that  you  should  be  made 
aware  of  this,  although  I  do  not  care  that  you  should  mention  the 
fact  to  any  one  else.  Dr.  Herbert  of  course  knows  who  I  am.  It 
will  therefore  not  be  necessary  to  write  to  me  any  more  under  the 
name  of  Mrs.  Spencer.  I  will  send  the  little  frocks  by  rail  if  I 
do  not  shortly  have  an  opportunity  to  send  them  by  hand. 

a  I  remain,  yours  faithfully, 

"June  4,  1882."  "  E'  AYLESFORD.  " 

[Earl  of  Selborne.  According  to  the  opinion  which  we  have 
expressed,  that  is  evidence  that  at  that  time  Lady  Aylesford  and 
Lord  Blandford  both  concurred  in  representing  to  the  nurse  who 
had  charge  of  the  child  that  he  was  Lord  Blandford' s  child.] 

Further  evidence  having  been  given  on  behalf  of  Mr.  Finch, 
Horace  Davey,  Q.  C. ,  addressed  the  Committee  on  behalf  of  Edith, 
Lady  Aylesford,  and  explained  that  the  reason  why  the  claim  was 
opposed  on  behalf  of  the  infant  was  because  those  who  represented 
the  infant  thought  it  right  that  the  evidence  should  be  sifted  now 
while  the  memories  of  the  witnesses  were  fresh,  so  that  the  infant 
when  he  grew  up  might  be  satisfied  that  everything  that  could  be 
done  had  been  done  to  protect  his  interests.  He  admitted  that 
Mr.  Finch's  case  was  a  strong  one,  and  called  no  witnesses. 
[*14]     *Earl  of  Selborne:  — 

My  Lords,  your  Lordships  will  be  likely  to  agree  that 
the  reasons  which  have  just  been  assigned  by  Mr.  Davey  for  the 
course  which  has  been  taken  on  the  part  of  those  who  instructed 
him  are  good  and  sufficient  reasons,  creditable  to  the  judgment  of 
those  who  gave  the  advice,  and  in  no  sense  whatever  otherwise 
than  creditable  to  those  who  took  it.  Your  Lordships  will  also 
acknowledge,  I  think  with  satisfaction,  that  Mr.  Davey  in  his 
manner  of  leaving  this  case  to  your  Lordships'  judgment  has  not 
only  exercised  a  sound  discretion,  but  has  done  what  all  who 
know  him  and  his  way  of  conducting  all  business  intrusted  to  him 
might  have  expected  from  him. 

The  case  itself  seems  to  me  to  be  much  too  clear  to  admit  of  any 
doubt  The  lady  left  her  husband's  house  during  his  absence  in 
India,  in  March,  1876.  He  immediately  signified  his  wish  that 
the  daughters  who  had  been  born  of  the  marriage  should  be  re- 
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moved  from  her  custody,  which  was  shortly  afterwards  done ;  they 
passed  into  the  custody  of  his  mother,  where  they  have  ever  since 
been,  and  have  not  met  their  own  mother  again.  In  May,  1877, 
a  regular  deed  of  separation  was  executed  between  the  parties,  by 
which  there  were  mutual  covenants  not  to  interfere  with  each 
other.  Afterwards,  there  was  a  divorce  suit,  which  ended  in  a 
verdict  affirming  the  culpability  both  of  the  husband  and  of  the 
wife ;  and  on  that  ground  and  on  the  ground  of  collusion,  which 
was  also  proved,  no  divorce  was  granted.  But  it  is  most  clearly 
proved  that  from  the  time  of  the  elopement  till  after  the  birth  of 
this  child,  the  mother  of  the  child  lived  in  a  state  of  adultery  and 
constant  intercourse  with  Lord  Blandford.  The  utmost  and  best 
evidence  which  the  nature  of  such  a  case  admits  of,  has  been  given 
both  by  the  servants  and  by  the  friends  of  Lord  Aylesford,  the 
husband,  corroborated  by  those  who  were  acquainted  with  the  acts 
and  the  movements  of  the  mother  of  the  child,  to  negative  (of 
course  no  negative  can  be  absolutely  proved)  the  fact  of  the  hus- 
band and  wife  ever  having  met  again ;  and  in  the  circumstances 
which  I  have  already  mentioned,  the  probabilities  are  so  far 
against  that  meeting  that,  unless  a  case  of  this  kind  is  to  be 
dealt  with  otherwise  than  according  to  the  ordinary  rules 
of  reason  and  of  probability,  I  *  think  the  burden  of  proof  [*  15] 
would  be  rather  on  those  who  might  suggest  that  they  did 
meet  again  than  on  those  who  suggest  the  contrary.  No  doubt 
they  were  at  the  same  time,  during  the  critical  period  when  this 
child  might  have  been  conceived,  for  certain  spaces  of  time  at 
different  houses  in  London ;  but  the  lady  was  at  a  house  where 
she  was  receiving  the  visits  of  her  paramour ;  the  husband  was  in 
constant  intercourse  with  friends  and  constant  communication  with 
servants,  all  of  whom  would  have  certainly  been  likely  to  know 
if  he  had  been  in  the  habit  of  visiting  his  wife.  All  of  them,  as 
far  as  a  negative  can  be  proved,  prove  the  contrary.  So  that  you 
have  all  the  evidence  which  the  nature  of  the  case  admits  of,  and 
all  the  probabilities  of  the  case,  to  negative  the  suggestion  that 
(though  it  was  possible  they  should  meet)  they  actually  did 
meet 

Under  those  circumstances,  this  child  is  born  in  Paris,  on  the 
4th  of  November,  1881,  and  without  going  into  the  details  of  the 
evidence,  it  is  most  clearly  proved  that  at  that  time  the  mother  of 
the  child  was  passing  under  the  name  of  Spencer,  a  family  name 
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of  the  Marquis  of  Blandford,  who  also  passed  as  Mr.  Spencer,  and 
visited  her  and  communicated  with  her  practically  on  the  footing 
of  husband  and  wife,  both  before  and  after  this  child  was  born. 
Lord  Blandford,  with  the  concurrence  of  the  mother,  made  all 
the  necessary  arrangements  for  medical  attendance  upon  her  at  the 
time  of  her  accouchement  and  for  the  care  of  the  child  afterwards. 
The  child  was  registered  intentionally  as  a  child  whose  parents 
would  not  be  named ;  and  for  some  time  there  was  a  proved  inten- 
tion to  conceal  the  birth,  though  afterwards  it  was  abandoned  when 
the  fact  had  become  known.  And  Lord  Blandford  not  only  con- 
curred in  making  the  arrangements  for  the  child,  but  paid  for  the 
medical  attendance  upon  the  mother  at  the  birth,  and  afterwards 
forwarded  cheques  from  time  to  time  to  the  nurse  who  had  the  care 
of  the  child;  and  whatever  the  pecuniary  arrangements  were,  it 
is  perfectly  clear  that  they  were  his  arrangements  as  well  as  the 
arrangements  of  Lady  Aylesford. 

1  do  not  dwell  upon  the  fact,  which  might  have  been  expected 
under  those  circumstances,  that  not  only  by  conduct  was  the  child 
represented  as  the  child  of  Lord  Blandford  when  all  those 
[*  16]  *  things  were  done,  but  that  afterwards,  when  the  true 
names  of  the  parties  came  to  be  disclosed,  he  was  expressly 
represented  as  their  child.  If  that  representation  had  been  a  main 
ingredient  in  the  proof,  and  the  other  facts  had  not  been  satisfac- 
tory, I  should  have  hesitated  to  say  that  it  would  have  been  safe 
to  impute  any  serious  weight  to  that  representation.  It  ought 
not,  I  think,  even  as  a  part  of  the  res  gestce,  to  be  allowed  great 
weight;  otherwise  it  would  put  it  too  much  in  the  power  of  par- 
ties, whatever  motives  might  influence  them,  to  change  the  course 
of  the  succession  in  families  by  law,  by  choosing  to  impute  the 
birth  of  a  child  to  the  person  who  was  preferred  rather  than  the 
person  whom  the  law  would  call  his  parent 

But  this  case  does  not  in  the  least  degree  depend  upon  that 
representation.  The  whole  conduct  of  the  parties  from  first  to 
last  is  absolutely  inconsistent  with  any  other  conclusion  than  that 
the  child  was  Lord  Bland  ford's  child;  and  as,  on  the  other  hand, 
everything  has  been  done,  which  the  nature  of  the  case  admitted 
of,  to  satisfy  your  Lordships  that  there  was  no  communication 
between  the  husband  of  the  lady  and  the  lady  during  the  time 
when  this  child  must  have  been  conceived,  I  think  there  can  be 
no  hesitation  in  coming  to  the  conclusion,  which  I  move  your 
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Lordships  to  resolve,  that  the  Hon.  Charles  Wightwick  Finch  has 
made  out  his  claim  to  the  Earldom  of  Aylesford  and  Barony  of 
Guernsey. 
Lord  Blackburn: — 

My  Lords,  I  am  entirely  of  the  same  opinion.  I  will  only 
observe  that  in  this  case  no  question  whatever  arises  as  to  those 
presumptions  which  follow  from  the  existence  of  matrimony  as  to 
the  birth  of  children  whilst  the  husband  and  wife  tire  living 
together.  It  appears  perfectly  clear,  upon  the  evidence  which  has 
been  produced,  that  after  Lord  Aylesford's  return  from  India,  his 
wife  was  separated  from  him,  and  was  living  with  Lord  Blandford 
as  if  she  were  Lord  Blandford's  wife  at  that  time  —  living  with 
him,  I  mean  to  say,  in  a  state  of  cohabitation,  and  that  Lord 
Aylesford  not  only  executed  a  deed  of  separation  from  his  wife, 
but  endeavoured  to  obtain  a  divorce.  In  that  endeavour  he  failed. 
The  marriage  tie,  therefore,  remained  undissolved,  and  he 
was  *  still  married.  But  after  that  attempt  to  obtain  a  [*  17] 
divorce  had  failed,  whilst  Lady  Aylesford  was  living  with 
Lord  Blandford  (and  it  is  not  disputed  at  all  that  adultery  was 
committed),  I  cannot  think  that  any  presumption  arises  that  Lord 
Aylesford  had  cohabitation  with  her.  It  seems  to  me  that  to  say 
that  such  a  presumption  arises  from  the  mere  continuance  of  the 
non-dissolution,  to  call  it  so,  of  the  matrimonial  tie  under  such 
circumstances  would  be  putting  a  presumption  of  law  very,  very 
contrary  to  that  of  common  sense ;  and  I  do  not  think  that  any 
authority  goes  so  far  as  to  say  that  there  should  be  such  a 
presumption. 

But  I  think  also  that  it  is  quite  a  possible  thing  that  Lord 
Aylesford  and  Lady  Aylesford  might  under  those  circumstances 
have  condoned  all  that  had  passed  and  have  come  together  again 
to  live  as  husband  and  wife,  having  condoned  their  mutual  adul- 
teries ;  but  there  is  not  the  slightest  pretence  for  saying  that  they 
ever  did.  It  is  also  quite  possible  that  though  Lady  Aylesford 
was  living  with  Lord  Blandford,  Lord  Aylesford  might  have  con- 
nection with  her  at  that  time,  just  as  it  is  possible  that  anybody 
else  might  have  surreptitious  connection  with  her.  It  might  have 
been  shown  that  Lord  Aylesford  had  connection  with  Lady  Ayles- 
ford at  that  time.  But  of  this  no  evidence  is  given  and  there  is 
not  the  slightest  probability.  The  question  is  whether  the  quan- 
tity of  evidence  which  we  have  had  is  not  sufficient  to  rebut  the 
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presumption  of  Lord  Aylesford,  the  husband,  being  the  father  of 
the  child.  Now  as  to  that,  the  case  of  Morris  v.  Barnes,  5  CI.  & 
F.  163,  a  decision  of  this  House,  decides  what,  upon  the  balance 
of  authority  without  that  decision,  I  should  have  no  hesitation  in 
deciding,  that  such  a  presumption  can  be  rebutted;  and  it  also 
shows  that  it  can  be  rebutted  by  the  conduct  of  the  parties,  taking 
the  whole  res  gestae,  raising  a  strong  and  irresistible  conclusion 
that  the  child  born  was  not  the  child  of  the  husband,  but  the 
child  of  another.  Some  of  the  things  in  Morris  v.  Davits,  which 
were  admitted  in  evidence,  I  might  have  hesitated  to  admit  Some 
of  the  thiijgs  admitted  in  Morris  v.  Davies  might  not  have  con- 
veyed the  weight  to  my  mind  that  they  seem  to  have  done  to  the 

minds  of  the  Judges.    But  the  general  law  was  laid  down 
[*  18]  in  Morris  v.  *  Davies  that  conduct  of  this  sort  might  be 

sufficient  to  rebut  the  presumption  of  the  husband  being 
the  father  of  the  child,  and  I  think,  without  troubling  your  Lord- 
ships by  going  through  it,  I  may  say  that  the  evidence  now  pro- 
duced of  that  kind  is  far  stronger  and  more  convincing  than 
that  which  was  produced  and  had  its  effect  in  Morris  v.  Davies. 
Further  than  that  I  do  not  think  it  in  the  least  degree  necessary 
to  go,  because  I  quite  agree  that  the  decision  of  your  Lordships 
should  be  what  has  been  moved  by  the  noble  and  learned  Earl. 
Lord  Bramwell  :  — 

My  Lords,  I  am  entirely  of  the  same  opinion,  and  have  very 
little  to  say  in  addition.  The  position  of  the  husband  and  wife 
was  this.  The  wife,  under  the  influence  of  a  strong  passion,  as  it 
appears  by  her  letters,  for  Lord  Blandford,  had  left  her  husband's 
house  to  live  in  a  state  of  adultery  with  Lord  Blandford.  The 
husband,  knowing  of  that,  had  taken  his  children  from  her,  had 
given  up  all  intercourse  with  her,  had  entered  into  a  deed  of  separa- 
tion by  which  he  and  she  were  to  live  separate,  and  had  endeavoured 
to  free  himself  from  the  marriage  that  bound  them  together.  Now 
that  being  the  condition  of  things,  —  I  cannot  say  that  we  are 
called  upon  to  entertain  a  doubt,  because  really  Mr.  Davey  did 
not  ask  us,  but  for  your  Lordships  to  entertain  a  doubt  as  to  the 
case  would  be  to  suppose  it  possible  that  this  unhappy  lady  while 
living  in  a  state  of  adultery  with  Lord  Blandford,  for  whom  she 
had  this  passion,  could  permit  her  husband,  what  one  may  call 
her  nominal  husband,  to  have  sexual  intercourse  with  her,  and 
that  he  himself,  insulted  as  he  must  have  felt  himself  to  be,  what- 
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ever  his  merits  may  have  been  otherwise,  could  have  intercourse 
with  her  which  he  knew  he  was  sharing  with  Lord  Blandford. 
People  will  commit  immoral  actions,  but  they  would  never,  I 
think,  do  anything  so  nauseous  as  what  I  have  suggested  as  pos- ' 
sible;  and  the  very  feeling,  the  very  passion  that  caused  the 
immoral  action  to  be  done,  almost  precludes  the  possibility  of 
such  a  course  of  conduct  as  I  have  supposed. 

•Lord  FitzGerald:  —  [*  19] 

My  Lords,  I  entirely  concur,  and  I  do  not  propose  to  add 
anything  save  that  the  case  is  so  exceedingly  clear,  both  in  fact 
and  in  law,  that  I  wish  to  say  that  the  course  adopted  by  Mr. 
Davey,  representing  the  party  opposing  this  petition,  meets  with 
my  entire  concurrence. 

Resolved  that  it  is  the  opinion  of  this  Committee  that  the 
claimant,  the  Honourable  Charles  Wightvrick  Finch,  has 
made  out  his  claim  to  the  titles,  honours,  and  dignities  of 
Earl  of  Aylesford  and  Baron  Guernsey. 
The  resolution  having  been  reported  to  the  House  July  6th,  it 
was  resolved  and  adjudged  accordingly. 
Lords'  Journals,  6th  July,  1885. 

ENGLISH  NOTES. 

The  primary  rule  is  strongly  emphasised  in  the  Dysart  Peerage  Case 
(H.  L.  Sc.  1881),  6  App.  Cas.  489.  H.,  who  died  before  the  institu- 
tion of  the  proceedings,  was  in  1851  married  in  facie  ecclesice  to  C, 
and  had  issue  by  this  marriage.  A.,  who  claimed  on  behalf  of  her 
infant  son,  alleged  an  irregular  marriage,  in  Scotland,  between  H.  and 
A.,  and,  in  support  of  the  claim,  offered  to  prove  statements  made  after 
1851  by  H.  to  certain  persons  to  the  effect  that  A.  was  his  wife  and 
not  C.  On  the  assumption  that  these  statements,  whatever  they  were 
worth,  would  have  been  admissible  evidence  by  the  law  of  Scotland, 
if  such  evidence  given  by  H.  himself  (had  he  been  alive)  would  have 
been  admissible,  it  was  emphatically  declared  by  the  Lords  present 
(the  Earl  of  Selborxe,  Lord  Blackburn,  and  Lord  Watson),  that 
such  evidence  would  not  have  been  admissible,  if  proposed  to  be  given 
by  H.  himself  upon  oath. 

As  to  evidence  of  conduct,  the  Aylesford  Peerage  Case  was  cited  and 
followed  in  Bosville  v.  Attorney- General  (1887),  12  P.  D.  177,  56  L.  J. 
P.  D.  &  A.  97,  57  L.  T.  88,  36  W.  R.  79. 

Upon  the  point  that  the  declaration  of  a  deceased  parent  may  be 
admitted  to  prove  that  a  certain  child  was  born  before  marriage,  and  so 
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was  illegitimate,  the  judgment  in  Goodright  d.  Stevens  v.  Moss  was 
followed  by  Fey,  J.,  in  Murray  v.  Milner  (1879),  12  Ch.  D.  845,  48 
L.  J.  Ch.  775,  41  L.  T.  213,  27  W.  E.  881,  where  a  will  of  the  parent 
.  referring  to  the  fact  of  such  illegitimacy  was  admitted  to  prove  it. 


AMERICAN  NOTES. 

In  Commonwealth  v.  Shepherd,  6  Binney  (Penn.),  288,  it  was  held  that  a 
wife  may  not  prove  non-access  of  her  husband,  but  if  she  was  permitted  to 
answer  how  long  it  was  since  she  had  seen  her  husband,  and  the  jury  were 
instructed  not  to  consider  her  answer  as  showing  non-access,  the  verdict 
would  not  be  disturbed  on  that  account,  there  being  other  direct  evidence  of 
non-access. 

The  doctrine  of  the  first  branch  of  the  Rule  is  to  be  found  in  Dennison  v. 
Page,  29  Penn.  State,  420 ;  Parker  v.  Way,  15  New  Hampshire,  45  ;  People  v. 
Overseers,  15  Barbour  (N.  Y.  Sup.  Ct.),  286 ;  Scanlon  v.  Walshe,  81  Maryland, 
118 ;  48  Am.  St.  Rep.  488,  citing  the  Goodright  Case;  State  v.  Herman,  13  Iredell 
Law  (Nor.  Car.),  502 ;  Hemmenway  v.  Towner,  1  Allen  (Mass.),  209.  And  so 
as  to  declarations.  Abington  v.  Duxbury,  105  Massachusetts,  290;  Craufurd  v. 
Blackburn,  17  Maryland,  49  ;  77  Am.  Dec.  323.  In  M ink  v.  Slate,  60  Wiscon- 
sin, 584,  the  Court  said :  "  The  law  is  well  settled  that  the  wife,  on  the  ques- 
tion of  the  legitimacy  of  her  children,  is  incompetent  to  give  evidence  of  the 
non-access  of  her  husband  during  the  time  in  which  they  must  have  been  be- 
gotten. This  rule  is  founded  on  the  very  highest  grounds  of  public  policy, 
decency,  and  morality.  .  .  .  Testimony  of  the  wife  even  tending  to  show  such 
fact,  or  of  any  fact  from  which  non-access  could  be  inferred,  or  of  any  collat- 
eral fact  connected  with  this  main  fact,  is  to  be  most  scrupulously  kept  out 
of  the  case ; "  citing  King  v.  Inhabitants,  5  Ad.  &  Ell.  180.  The  Goodnght 
Case  is  cited  in  Egbert  v.  Greenwali,  44  Michigan,  245;  38  Am.  Rep.  260,  to 
the  point  that  husband  and  wife  are  incompetent  to  disprove  sexual  inter- 
course between  themselves  in  order  to  raise  a  presumption  of  illegitimacy. 
The  same  was  held,  citing  the  Goodright  Case,  in  Boykin  v.  Boykin,  70  North 
Carolina,  262;  16  Am.  Rep.  776;  and  in  Chamberlain  v.  People,  23  New 
York,  88;  and  in  Tioga  County  v.  South  Creek  Township,  75  Penn.  State,  437, 
it  was  said  :  "  That  the  parents  should  be  permitted  to  bastardize  the  child  is 
a  proposition  which  shocks  our  sense  of  right  and  decency,  and  hence  the 
rule,  of  law  which  forbids  it." 

But  the  mother's  declarations  that  her  child  was  born  before  marriage  are 
competent:  Haddock  v.  Boston  $•  M.  Railroad,  3  Allen  (Mass.),  298;  81  Am. 
Dec.  656.  So  of  a  father's  declarations :  Barnum  v.  Barnum,  42  Maryland, 
251,  citing  the  first  principal  case. 

The  last  branch  of  the  Rule  is  countenanced  in  Wright  v.  Hicks,  15 
Georgia,  160 ;  60  Am.  Dec.  687,  692,  694,  where  the  husband's  declarations 
were  proved  on  his  returning  his  wife  to  her  family.  But  in  Bowles  v.  Bing- 
ham, 2  Munford  (Virginia),  442  ;  5  Am.  Dec.  497,  the  husband's  declarations 
were  held  insufficient  to  prove  illegitimacy,  although  the  child  was  born  only 
three  months  after  marriage,  and  a  separation  soon  took  place.   In  Goss  v. 
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Froman,  89  Kentucky,  326,  the  Court  said :  "  But  it  is  contended  that  the 
proof  of  the  conduct  of  Mr.  and  Mrs.  Froman  toward  each  other,  their  ex- 
pressions of  hatred  and  fear  of  each  other,  their  statements  during  the  time 
that  they  lived  together,  apparently  as  husband  and  wife,  as  to  non-access, 
are  incompetent  as  evidence  tending  to  show  non-access.  It  is  also  contended 
that  where  the  parties  have  opportunities  of  access  —  sexual  intercourse  —  the 
child  begotten  in  wedlock  is  conclusively  presumed  to  be  legitimate.  We  do 
not  so  understand  the  law  as  to  either  proposition.  We  understand  the  law 
to  be  that  where  the  husband  and  wife  have  opportunities  of  access,  there 
arises  a  very  strong  presumption  that  they  did  have  it ;  but  this  presumption 
may  be  overcome  by  clear  proof  to  the  contrary,  which  may  consist  of  proof 
that  the  husband  was  incompetent  to  have  sexual  intercourse,  or  from  some 
cause  he  had  declined  to  have  sexual  intercourse  with  his  wife,  or  she  with 
him.  If  such  proof  of  conduct,  declarations,  &c.,  were  not  admitted  as  proof, 
it  would  be  almost  impossible  to  prove  that  the  husband  and  wife  had  de- 
clined to  have  sexual  intercourse  with  each  other.  It  is  a  fact  that  husbands 
and  wives,  though  living  in  the  same  house,  or  on  the  same  farm,  have  often 
so  lived,  not  as  husband  and  wife,  but  in  fact,  in  a  state  of  separation ;  so  in 
the  absence  of  proof  of  a  constant  watch  over  them,  night  and  day,  it  would 
be  impossible  to  prove  non-access,  unless  the  proof  of  conduct,  declarations, 
&c.,  were  admitted  as  evidence."  The  like  doctrine  is  found  in  Baker  v. 
Baker,  13  California,  99. 

In  Woodward  v.  Blue,  107  North  Carolina,  407  ;  22  Am.  St.  Rep.  897,  the 
evidence  of  the  wife,  a  mulatto,  that  while  she  was  living  with  her  white 
paramour,  her  negro  husband  was  not  allowed  to  come  to  the  house,  and  her 
statement  to  her  husband  that  the  child  was  not  his,  were  allowed. 

Declarations  of  parents  are  admissible  to  prove  legitimacy :  Kenyan  v. 
Ashbridge,  35  Penn.  State,  157;  Alexander  v.  Chamberlin,  1  Thompson  jr  Cook 
(New  York  Sup.  Ct.),  600;  VGara  v.  Eisenlohr,  38  New  York,  296. 

Greenleaf  cites  the  first  principal  case,  and  it  is  cited  also  in  notes,  56  Am. 
Dec.  211,  and  by  Lawson  on  Presumptive  Evidence,  p.  118;  and  in  Caujolle 
v.  Ferrie,  23  New  York,  104. 


No.  38.— ASHER  v.  WHITLOCK. 
(q.  B.  1865.) 

RULE. 

The  fact  of  possession  of  land  is  primd  facie  evidence  of 
seisin  in  fee,  and  is  good  against  all  except  the  person  who 
can  show  a  title  as  rightful  owner. 
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Aster  v.  Whitlock. 

L.  R.,  10  Q.  B.  1-7  (s.  c.  35  L.  J.  Q.  B.  17;  11  Jur.  N.  S.  925 ;  14  W.  R.  26). 

[1]    Ejectment.  —  Title  by  Mere  Possession.  —  Devisable  Interest  in  Land. 

A  person  in  possession  of  land  without  other  title  has  a  devisable  interest ; 
and  the  heir  of  his  devisee  can  maintain  ejectment  against  a  person  who  has 
entered  upon  the  land,  and  cannot  show  title  or  possession  in  any  one  prior  to 
the  testator. 

W.  in  1842  inclosed  some  waste  land;  in  1850  he  inclosed  more  land  ad- 
Joining,  and  built  a  cottage  ;  he  occupied  the  whole  till  I860,  when  he  died, 
having  devised  it  to  his  wife  so  long  as  she  remained  unmarried,  with  remainder 
to  his  daughter  in  fee.  On  his  death,  the  widow  and  daughter  continued  to 
reside  on  the  property,  and  in  1861  the  defendant  married  the  widow,  and  came 
to  reside  with  them.  Early  in  1863  the  daughter  died,  aged  eighteen  years, 
and  the  mother  died  soon  after.  The  defendant  continued  to  occupy  the  prop- 
erty, and  in  1865  the  daughter's  heir-at-law  brought  ejectment  against 
him :  — 

Held,  that  the  plaintiff  was  entitled  to  recover  the  whole  property. 

Ejectment  for  a  cottage,  garden,  and  premises,  situate  at  Keysoe 
Row,  in  the  parish  of  Keysoe,  in  the  county  of  Bedford ;  the  writ 
stated  that  the  female  plaintiff  claimed  possession  as  heir-at-law 
of  Mary  Ann  Williamson,  an  infant  deceased. 

The  defendant  defended  for  the  whole. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  last  Bedfordshire 
[*  2]  *  Spring  Assizes,  the  following  facts  appeared  in  evidence. 

About  Michaelmas,  in  the  year  1842,  Thomas  Williamson 
inclosed  from  the  waste  of  a  manor  a  piece  of  land  by  the  side  of 
the  highway ;  and  in  1850  he  inclosed  more  land  adjoining,  and 
built  a  cottage ;  the  whole  being  the  land  as  described  and  claimed 
in  the  writ  He  occupied  the  whole  till  his  death  in  1860.  By 
his  will  he  devised  the  whole  property,  describing  it  as  u  a  cottage 
and  garden  in  Keysoe  Bow,  in  which  I  now  dwell, 9  to  his  wife 
Lucy  Williamson,  for  and  during  so  much  only  of  her  natural  life 
as  she  might  remain  his  widow  and  unmarried ;  and  from  and 
after  her  decease,  or  second  marriage,  whichever  event  might  first 
happen,  to  his  only  child,  Mary  Ann  Williamson,  in  fee.  After 
the  death  of  Thomas  Williamson,  his  widow  remained  in  posses- 
sion with  the  daughter,  and  in  April,  1861,  married  the  defendant; 
and  from  that  time  they  all  three  resided  on  the  property  till  the 
death  of  the  daughter,  aged  eighteen  years,  in  February,  1863. 
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On  her  death,  the  defendant  and  his  wife,  the  widow  of  the  tes- 
tator, continued  to  reside  on  the  premises;  the  widow  died  in 
May,  1863,  and  the  defendant  still  continued  to  occupy. 

The  female  plaintiff  is  the  heir-at-law  of  the  testator's  daughter, 
Mary  Ann  Williamson.    The  writ  was  issued  11th  of  April,  1865. 

These  facts  being  undisputed,  the  Chief  Justice  directed  a  ver- 
dict for  the  plaintiff  for  the  whole  of  the  property  claimed ;  with 
leave  to  move  to  enter  the  verdict  for  the  defendant,  on  the  ground 
that  the  testator  had  no  devisable  interest  in  any  part  of  the 
property. 

A  rule  nisi  was  afterwards  obtained  to  enter  the  verdict  for  the 
defendant,  on  the  ground  that  no  title  in  the  plaintiffs  was  shown 
to  either  portion  of  the  land  inclosed. 

Markby  (Nov.  2nd)  showed  cause.  The  testator,  at  the  time  of 
his  death,  had  acquired  no  title  by  lapse  of  time ;  and  the  point 
made  and  reserved  at  the  trial  w&s,  that  the  testator  being  only 
a  trespasser  in  possession,  had  no  devisable  interest;  that  his 
interest  was  at  most  that  of  a  tenant  at  will  only ;  and  that  the 
devisee,  if  in  possession,  was  only  a  new  trespasser.  But  the 
authorities  are  conclusive  to  show  that  a  person  in  peaceable 
•possession  of  land  has,  as  against  every  one  but  the  true  [*3] 
owner,  an  interest  capable  of  being  inherited,  devised,  or 
conveyed.  In  Doe  v.  Jauncey,  8  C.  &  P.  99,  102,  which  was 
also  the  case  of  an  inclosure  from  the  roadside,  a  somewhat  similar 
objection  was  taken ;  but  Coleridge,  J. ,  said :  *  The  moment  the 
father  had  taken  the  land,  if  he  died,  it  would  (provided  the 
owner  did  not  interfere)  descend  to  his  son.  *  In  Doe  v.  Barnard, 
13  Q.  B.  945,  952,  18  L.  J.  Q.  B.  306,  a  distinction  is  clearly 
drawn  by  the  Court  between  persons  who  succeed  each  other  in 
possession,  claiming  one  from  the  other  by  descent,  devise,  or 
conveyance,  and  persons  who  succeed  each  other  in  possession, 
there  being  no  such  relation  between  them.  The  same  doctrine 
is  recognised  in  Doe  v.  Birchmore,  9  Ad.  &  K  662,  667.  More- 
over, in  this  case,  the  plaintiff  was  not  bound  to  show  any  title  at 
all  as  against  the  defendant.  The  defendant  must  be  taken  on 
the  facts  to  have  entered  by  the  daughter's  permission,  whose 
title,  therefore,  he  cannot  dispute.  So  neither  can  he  dispute  the 
title  of  the  female  plaintiff,  the  daughter's  heir-at-law.  Doe  v. 
Birchmore  is  a  direct  authority  on  this  point.  There  the  defend- 
ant had  come  in  as  the  servant  of  the  testator,  who  was  himself 
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only  tenant  at  will;  and  in  ejectment  brought  by  the  devisee 
against  the  defendant,  who  remained  in  possession  after  the  death 
of  the  testator,  the  Court  held  that  the  defendant,  the  servant, 
could  not  compel  the  devisee  to  prove  that  the  testator  had  title ; 
and  that  it  was  sufficient  to  show  that  the  defendant  came  in  under 
the  testator. 

Merewether  (Nov.  2nd  and  3rd),  in  support  of  the  rule.  As  to 
the  point  last  made,  the  defendant  did  not  come  in  under  the 
plaintiff's  title,  that  is  under  the  will,  but  adversely  to  it ;  for  at 
the  very  moment  of  the  marriage,  the  estate  of  the  widow  ceased ; 
and  the  defendant  entered  as  a  wrong-doer. 

[Cockburn,  C.  J.  The  widow  had  rightful  possession,  which 
became  wrongful  on  her  marriage;  but  she  had  the  same  actual 
possession.  She,  therefore,  coming  in  under  the  will,  cannot  dis- 
pute title  claimed  under  it,  and  by  means  of  the  marriage  her  pos- 
session became  that  of  the  defendant ;  if  she  cannot  dispute  the 

validity  of  the  will,  neither  can  he.] 
[*4]     *When  the  defendant  entered,  the  wife  being  already 
married  had  ceased  to  hold  under  the  will. 

[Mellor,  J.  The  defendant's  contention  is,  that  the  woman 
being  a  free  agent,  could  throw  up  her  estate,  and  that  the 
defendant,  coming  in  after  the  marriage,  came  in  as  a  wrong-doer. 
Cockburn,  C.  J.  The  widow,  after  her  second  marriage,  would 
not  be  a  wrong-doer  in  the  sense  of  a  trespasser.  ] 

The  defendant  cannot  be  said  to  come  in  under  the  will,  for  he 
entered  and  took  possession  in  spite  of  the  will. 

[Cockburn,  C.  J.  Why  are  we  to  assume  his  possession  was 
in  spite  of  the  will  ?  he  goes  into  the  cottage,  and  lives  with  the 
mother  and  daughter,  who  claim  under  the  will.  ] 

Secondly,  assuming  the  defendant's  possession  to  be  adverse  to 
the  will,  the  case  is  that  of  two  trespassers,  and  in  such  a  case, 
the  one  last  in  possession  is  entitled  to  keep  the  land  until  the 
person  having  title  ejects  him ;  and  the  devise  of  the  first  confers 
no  title  on  his  devisee,  so  as  to  enable  her  or  her  heir  to  maintain 
ejectment  against  the  present  possessor. 

[Cockburn,  C.  J.  Under  the  old  law,  a  disseisor  had  good  title 
against  all  but  the  disseisee ;  and  if  the  disseisor  died  before  entry 
by  the  disseisee,  the  latter's  entry  was  tolled,  and  he  was  driven 
to  his  real  action.] 

This  is  not  the  case  of  a  disseisor.    In  Doe  v.  Barnard,  13 
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Q.  B.  945,  18  L.  J.  Q.  B.  306,  a  prior  possession  being  shown, 
the  plaintiff,  who  had  only  a  title  from  mere  possession  for  less 
than  twenty  years,  was  held  incapable  of  maintaining  her  action 
of  ejectment.  In  such  a  case,  any  one  getting  possession,  without 
force  or  fraud,  can  maintain  his  possession.  In  Dixon  v.  Gay/ere, 
17  Beav.  421,  where  there  had  been  several  successive  and  inde- 
pendent occupiers,  all  without  title,  and  the  possession  ultimately 
came  to  the  Court,  the  Master  of  the  Rolls  decreed  possession 
to  the  last  occupier,  expressly  on  the  ground  that  at  law  he  could 
have  maintained  his  possession  against  all  but  the  true  owner, 
who  in  that  case  was  barred  by  lapse  of  time. 

[Cockburn,  C.  J.    The  Master  of  the  Bolls  may  be  right  in 
equity,  but  I  doubt  his  being  right  in  law.    In  Doe  v.  Dyeball, 
Mood.  &  M.  346,  Lord  Tenterden  held,  that  possession  for 
one  year  by  the  plaintiff  *  wa3  sufficient,  to  maintain  eject-  [*  5] 
ment  against  a  person  who  came  and  turned  him  out,  with- 
out any  further  proof  of  title.  ] 

In  that  case  the  possession  of  the  defendant  was  obtained  by 
force.    Here  it  was  simply  adverse. 

[Cockburn,  C.  J.  A  person  being  peaceably  in  possession  of  a 
house,  a  person,  going  in  and  taking  possession  without  his  leave, 
commits  a  trespass,  and  all  trespass  implies  force  in  the  eye  of  the 
law.] 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  defendant,  on  the  facts,  is  in  this  dilemma ;  either 
his  possession  was  adverse,  or  it  was  not  If  it  was  not  adverse 
to  the  devisee  of  the  person  who  inclosed  the  land,  and  it  may  be 
treated  as  a  continuance  of  the  possession  which  the  widow  had 
and  ought  to  have  given  up,  on  her  marriage  with  the  defendant, 
then,  as  she  and  the  defendant  came  in  under  the  will,  both  would 
be  estopped  from  denying  the  title  of  the  devisee  and  her  heir- 
at-law.  But  assuming  the  defendant's  possession  to  have  been 
adverse,  we  have  then  to  consider  how  far  it  operated  to  destroy 
the  right  of  the  devisee  and  her  heir-at-law.  Mr.  Merewether  was 
obliged  to  contend  that  possession  acquired,  as  this  was,  against 
a  rightful  owner,  would  not  be  sufficient  to  keep  out  every  other 
person  but  the  rightful  owner.  But  I  take  it  as  clearly  estab- 
lished, that  possession  is  good  against  all  the  world  except  the 
person  who  can  show  a  good  title ;  and  it  would  be  mischievous  to 
change  this  established  doctrine.  In  Doe  v.  Dyeball,  Mood.  &  M. 
vol.  xi.  —  85 
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346,  one  year's  possession  by  the  plaintiff  was  held  good  against 
a  person  who  came  and  turned  him  out;  and  there  are  other 
authorities  to  the  same  effect  Suppose  the  person  who  originally 
inclosed  the  land  had  been  expelled  by  the  defendant,  or  the 
defendant  had  obtained  possession  without  force,  by  simply  walk- 
ing in  at  the  open  door  in  the  absence  of  the  then  possessor,  and 
were  to  say  to  him,  u  You  have  no  more  title  than  I  have,  my 
possession  is  as  good  as  yours,  *  surely  ejectment  could  have  been 
maintained  by  the  original  possessor  against  the  defendant  All 
the  old  law  on  the  doctrine  of  disseisin  was  founded  on  the  prin- 
ciple that  the  disseisor's  title  was  good  against  all  but  the 
disseisee.  It  is  too  clear  to  admit  of  doubt,  that  if  the 
[*  6]  *  devisor  had  been  turned  out  of  possession  he  could  have 
maintained  ejectment  What  is  the  position  of  the  devisee  ? 
There  can  be  no  doubt  that  a  man  has  a  right  to  devise  that  estate, 
which  the  law  gives  him  against  all  the  world  but  the  true  owner. 
Here  the  widow  was  a  prior  devisee,  but  durante  viduitate  only, 
and  as  soon  as  the  testator  died,  the  estate  became  vested  in  the 
widow;  and  immediately  on  the  widow's  marriage  the  daughter 
had  a  right  to  possession;  the  defendant,  however,  anticipates 
her,  and  with  the  widow  takes  possession.  But  just  as  he  had 
no  right  to  interfere  with  the  testator,  so  he  had  no  right  against 
the  daughter,  and  had  she  lived  she  could  have  brought  ejectment; 
although  she  died  without  asserting  her  right,  the  same  right 
belongs  to  her  heir.  Therefore  I  think  the  action  can  be  main- 
tained, inasmuch  as  the  defendant  had  not  acquired  any  title  by 
length  of  possession.  The  devisor  might  have  brought  ejectment, 
his  right  of  possession  being  passed  by  will  to  his  daughter,  she 
could  have  maintained  ejectment,  and  so,  therefore,  can  her  heir, 
the  female  plaintiff.  We  know  to  what  extent  encroachments  on 
waste  lands  have  taken  place ;  and  if  the  lord  has  acquiesced  and 
does  not  interfere,  can  it  be  at  the  mere  will  of  any  stranger  to 
disturb  the  person  in  possession  ?  I  do  not  know  what  equity 
may  say  to  the  rights  of  different  claimants  who  have  come  in  at 
different  times  without  title ;  but  at  law,  I  think  the  right  of  the 
original  possessor  is  clear.  On  tbe  simple  ground  that  possession 
is  good  title  against  all  but  the  true  owner,  I  think  the  plaintiffs 
entitled  to  succeed,  and  that  the  rule  should  be  discharged. 

Mellob,  J.  I  am  of  the  same  opinion.  It  is  necessary  to  dis- 
tinguish between  the  case  of  the  true  owner  and  that  of  a  person 
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having  no  title.  The  fact  of  possession  is  primd.  facie  evidence  of 
seisin  in  fee.  The  law  gives  credit  to  possession  unless  explained ; 
and  Mr.  Merewether,  in  order  to  succeed,  ought  to  have  gone  on 
and  shown  the  testator's  title  to  be  bad,  as  that  he  was  only 
tenant  at  will,  but  this  he  did  not  do.  In  Doe  v.  Dyeball,  Mood. 
&  M.  346,  possession  for  a  year  only  was  held  sufficient  against 
a  person  having  no  title.  In  Doe  v.  Barnard,  13  Q.  B.  945,  18 
L.  J.  Q.  B.  306,  the  plaintiff  did  not  rely  on  her  own  possession 
merely,  but  showed  a  prior  possession  in  her  husband,  with  whom 
she  was  unconnected  in  point  of  title.  Here  the  first 
*  possessor  is  connected  in  title  with  the  plaintiffs ;  for  there  [*  7] 
can  be  no  doubt  that  the  testator's  interest  was  devisable. 
In  the  common  case  of  proving  a  claim  to  landed  estate  under  a 
will,  proof  of  the  will  and  of  possession  or  receipt  of  rents  by 
the  testator  is  always  primd  facie  sufficient,  without  going  on  to 
show  possession  for  more  than  twenty  years.  I  agree  with  the 
Lord  Chief  Justice  in  the  importance  of  maintaining,  that  pos- 
session is  good  against  all  but  the  rightful  owner. 

Lush,  J. ,  concurred.  Rule  discharged. 

ENGLISH  NOTES. 

The  rule,  which  lies  at  the  root  of  the  English  system  of  title  to 
land,  is  so  well  known  to  practising  lawyers  that  it  seems  unnecessary 
to  look  further  for  reported  cases.  To  take  a  simple  (and  actual  though 
unreported)  case :  Land  is  held  by  X.  as  a  yearly  tenant  to  A.  A, 
dies,  and  the  property  is  claimed  by  C.  as  heir.  No  other  heir  coming 
forward  at  the  time,  X.  attorns  to  C.  Subsequently  B.,  who  is  a 
nearer  heir,  hears  of  the  succession,  and  (C.  disputing  his  claim)  brings 
an  action  for  recovery  of  the  land  against  C.  C.  pleads,  (1)  that  B.  is 
not  the  heir,  (2)  that  A.  was  not  seised.  C.  does  not  appear  at  the 
trial.  B.  proves  his  heirship,  and  to  prove  the  seisin,  calls  X.,  who 
says  that  he  paid  rent  to  A.  This  is  primd  facie  evidence  of  A.'s 
seisin  in  fee,  and  is  sufficient. 

In  Scotland,  and  probably  in  other  countries,  where,  by  a  fiction, 
seisin  is  effected  by  the  entry  on  a  register,  the  possession  is  a  less 
important  element  in  the  proof  of  title;  though  possession  must,  in 
any  settled  state,  give  at  least  the  rights  of  a  defendant  in  a  proceeding 
in  the  nature  of  ejectment. 

AMERICAN  NOTES. 

This  Rule  is  supported  by  Smith  v.  Lorillard,  10  Johnson  (N.  Y.),  338 ; 
Jackson  v.  Denn,  5  Cowen  (N.  Y.),  200 ;  Johnston  v.  Glancy,  4  Blackford 
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(Indiana),  94;  28  Am.  Dec.  45;  Knox  v.  Thompson,  1  Littell  (Kentucky), 
350;  13  Am.  Dec.  246;  Fair  v.  Stevenot,  29  California,  490;  Meehan  v.  Wil- 
liams,  48  Penn.  State,  238;  Wickes  v.  Lake,  25  Wisconsin,  95;  McMechan  v. 
Griffing,  3  Pickering  (Mass.),  149;  15  Am.  Dec.  198;  Pritchard  v.  Brown,  4 
New  Hampshire,  397;  17  Am.  Dec.  431;  Tuttle  v.  Jackson,  6  Wendell  (N.  Y.), 
213;  21  Am.  Dec.  306;  Grimstone  v.  Carter,  3  Paige  (N.  Y  Chancery),  421 ; 
24  Am.  Dec.  230;  Lance  v.  Gorman,  136  Penn.  State,  200;  20  Am.  St.  Rep. 
914;  WUkins  v.  Bevier,  43  Minnesota,  213;  19  Am.  St.  Rep.  238;  Bowman  v. 
Anderson,  82  Iowa,  210;  31  Am.  St.  Rep.  473;  Coffey  v.  Emigh,  15  Colorado, 
184 ;  10  Lawyers'  Rep.  Annotated,  125 ;  Friedlander  v.  Hewitt,  30  Nebraska,  783 ; 
9  Lawyers'  Rep.  Annotated,  700  ;  Phelan  v.  Brady,  119  New  York,  587 ;  8  Law- 
yers' Rep.  Annotated,  211 ;  Frame  v.  Frame,  32  West  Virginia,  463 ;  5  Lawyers' 
Rep.  Annotated,  323;  Lafferty  v.  Schuylkill  R.  E.  S.  Co.,  124  Penn.  State, 
297 ;  3  Lawyers'  Rep.  Annotated,  124 ;  Thomas  v.  Burnett,  128  Illinois,  37 ;  4 
Lawyers'  Rep.  Annotated,  222;  Ward  v.  Mcintosh,  12  Ohio  State,  231 ;  Currier 
v.  Gale,  9  Allen  (Mass.),  522 ;  Fletcher  v.  Fuller,  120  United  States,  534 ;  Teass 
v.  St  Albans,  38  West  Virginia,  1 ;  19  Lawyers'  Rep.  Annotated,  802.  "  It 
is  well  settled  that  actual  possession  of  land  by  a  party  under  an  unrecorded 
deed  is  constructive  notice  of  the  legal  and  equitable  right  of  the  party  in 
possession  " :  Thomas  v.  Burnett,  supra.  "  We  consider  it  as  perfectly  well  set- 
tled that  open  exclusive  possession  is  sufficient  notice  to  all  the  world  of  any 
claim  which  he  who  is  so  in  possession  has  upon  the  land."  Pritchard  v. 
Brown,  supra. 

But  the  possession  to  have  this  effect  must  be  open,  notorious,  unequivo- 
cal, and  exclusive,  and  inconsistent  with  the  claim  of  any  other  person: 
Elliot  v.  Lane,  82  Iowa,  484 ;  81  Am.  St.  Rep.  504 ;  Boyce  v.  McCulloch,  3 
Watts  &  Sergeant,  429 ;  39  Am.  Dec.  35. 

The  rule  has  been  essentially  modified  by  the  Registry  Laws  in  the  Amer- 
ican States,  and  some  Courts  deny  that  as  a  matter  of  law  open  possession 
under  an  unrecorded  deed  amounts  to  constructive  notice  of  title :  Harris  v. 
Arnold,  1  Rhode  Island,  125 ;  Rogers  v.  Jones,  8  New  Hampshire,  264,  which 
hold  that  such  possession  simply  puts  an  intending  purchaser  on  inquiry,  and 
if  such  inquiry  discloses  no  title  in  the  tenant  because  he  has  not  put  his  title 
on  record,  in  pursuance  of  the  Recording  Acts,  the  other  party  is  not  preju- 
diced by  it.  In  Smith  v.  Yule,  31  California,  183,  the  Court  said :  "  It  is  said 
in  Fair  v.  Stevenot,  29  Cal.  490,  in  entire  harmony  with  the  current  of  author- 
ity, that  the  open,  notorious,  and  exclusive  possession  of  a  purchaser  holding 
under  an  unrecorded  deed,  is  sufficient  to  put  a  subsequent  purchaser  upon 
inquiry  as  to  the  title  of  the  person  in  possession,  and  that  notice  of  the 
unrecorded  deed  should  be  found  from  such  possession,  unless  it  appears  that 
the  inquiry  has  been  diligently  prosecuted,  but  without  success.  The  doc- 
trine of  constructive  notice  implied  from  possession  springs  from  the  appar- 
ent, not  the  true,  relation  that  the  person  bears  to  the  title.  It  proceeds 
upon  the  appearances  and  the  presumptions  arising  therefrom.  The  person 
in  possession  is  presumed  to  be  rightfully  so,  and  the  subsequent  purchaser, 
finding  a  person  in  the  apparent  possession,  is  charged  by  the  law  with  the 
duty  of  inquiring  by  what  right  or  title  he  holds.   The  ground  upon  which 
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the  holder  of  the  unrecorded  conveyance  is  permitted  to  prevail  over  a  sub- 
sequent purchaser,  who  has  recorded  his  conveyance  according  to  the  statute, 
is  that  it  was  fraudulent  in  him  to  take  and  register  a  conveyance  to  the 
prejudice  of  the  known  title  of  another.  And  as  a  fraud  will  not  be  pre- 
sumed, but  must  be  proven,  the  notice,  whether  actual  or  constructive,  of  the 
unrecorded  conveyance  must  be  clearly  shown  before  the  exception  established 
by  the  Courts  to  the  Registration  Act  will  be  permitted  to  prevail. 

"  Inquiry  does  not  become  a  duty  where  the  apparent  possession  is  con- 
sistent with  the  title,  appearing  of  record.  The  subsequent  purchaser  cannot 
be  said  in  such  case  to  have  either  neglected  or  refused  to  make  inquiry  for  a 
title  not  appearing  of  record,  for  none  was  suggested  by  the  apparent  posses- 
sion, and,  therefore,  for  his  failure  he  cannot  be  adjudged  guilty  of  fraud. 
Where  the  vendor  is  in  the  apparent  possession,  the  subsequent  purchaser, 
finding  the  title  of  record  in  the  vendor,  is  put  upon  no  further  inquiry, 
because  the  possession  appears  to  be  according  to  the  title,  and  if,  at  the 
same  time,  another  person  is  also  in  possession,  there  is  no  presumption  of 
title  in  him  inconsistent  with  that  found  in  the  vendor." 

This  rule  as  to  notice  is  approved  in  Thompson  v.  Pioche,  41  Cal.  516 ;  and 
is  asserted  in  Median  v.  Williams,  48  Penn.  State,  238,  and  Wickes  v.  Lake,  25 
Wis.  71,  95;  Sibley  v.  Leffingwell,  8  Allen  (Mass.),  584. 

To  the  contrary,  however :  Vaughn  v.  Tracy,  22  Missouri,  415 ;  Beal  v. 
Gordon,  55  Maine,  482 ;  and  under  most  Recording  Acts  mere  possession  is 
not  notice  of  the  existence  of  an  unrecorded  deed.  See  Wade  on  Notice, 
sect.  278,  and  cases  there  cited. 


EXECUTION. 

See  also  Sect.  4  of  "  Equitable  Title,"  10  R.  C.  570  et  teq.  And  further,  as  to 
Extent,"  No.  5  of  "  Cbown,"  8  R.  C.  181  et  seq. 


No.  1.  —  GILES  v.  GROVER. 
(h.  l.  1832.) 

No.  2.  — Ex  parte  WILLIAMS,  In  re  DAVIES. 
(1872.) 

RULE. 

At  common  law  goods  of  the  debtor  are  said  to  be  bound 
from  the  date  of  the  teste  of  a  writ  of  execution.  The 
effect  is  that  the  debtor  could  not  lawfully  alienate  the 
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goods,  although  the  sheriff  did  not  until  seizure  acquire 
any  property  in  the  goods.  Upon  seizure,  the  goods  come 
to  be  in  the  custody  of  the. law. 

The  law  as  to  the  rights  of  a  subject  execution  creditor 
is  modified  by  the  Statute  of  Frauds  and  the  Bankruptcy 
Statutes ;  but  in  an  execution  at  the  suit  of  the  Crown,  the 
property  of  the  debtor  is  still  bound,  and  the  priority  of 
the  Crown  effected  from  the  teste  of  the  writ.  And  since 
the  King's  execution  prevails  at  common  law  over  that  of 
the  subject,  the  result  is  that  an  extent  tested  after  seizure 
but  before  sale  under  a  writ  of  Ji.fa.,  by  a  subject,  prevails 
over  the  subject's  execution. 

Giles,  Plaintiff  in  Error,  v.  Grover  and  Pollard,  Defendants  in  Error 
(Appeal  from  E.  v.  Giles). 

1  H.  L.  C.  72-224  (s.  c.  9  Bing.  128 ;  2  Moo.  &  Sc.  197). 
Execution.  —  Crown  Debt.  —  Extent.  —  Priority. 

[72]     Where  goods  have  been  seized  under  &fi.  fa.,  but  remain  unsold  in  the 
hands  of  the  sheriff,  he  shall  sell  them  under  a  writ  of  extent  in  chief  or  in 
aid,  tested  after  the  seizure  under  the  fi.  fa.,  and  shall  satisfy  the  Crown's  debt 
without  regard  to  the  previous  execution. 

This  was  an  issue  directed  by  the  Court  of  Exchequer,  in  Hilary 
Term,  1824,  with  a  view  to  determine  whether  the  effects  of  Henry 
Fourdrinier  and  Thomas  Nicholls,  debtors  of  the  defendants  in 
error,  were  liable  to  seizure  under  an  extent  in  aid  issued  at  the 
suit  of  Grover  and  Pollard.  The  goods  of  Fourdrinier  and  Nicholls 
had  already  been  seized  by  the  sheriff  under  writs  of  fieri  facias, 
and  remained  in  his  hands  unsold  when  the  extent  in  aid  was 
issued.  The  question  was,  whether  the  execution  under  the  writs 
of  fi.  fa.  was  an  execution  executed  so  as  to  change  the  property, 
and  leave  nothing  for  the  extent  to  operate  upon,  or  whether  the 
property  still  remained  so  far  in  the  debtors  as  to  be  liable  to 
seizure  under  the  extent. 

The  case  was  submitted  to  the  consideration  of  the  Judges,  who 
on  the  25th  May  and  25th  June  delivered  their  opinions.  The 
House  of  Lords  took  time  for  further  consideration ;  and,  on  the 
11th  July,  LoTd  Tbntbbden  and  the  Lord  Chancellor  (Brougham) 
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*  expressed  their  concurrence  with  the  opinion  of  the  major-  [*  73] 
ity  of  the  Judges. 

Mr.  Justice  Patteson.  In  this  case  your  Lordships  have  pro- 
pounded two  questions  for  the  opinions  of  the  Judges.  1st  A 
common  person  brings  his  action  against  another,  and  obtains 
judgment;  issues  a  writ  of  fieri  facias  upon  that  judgment,  and 
delivers  the  writ  to  the  sheriff,  who,  in  execution  thereof,  seizes 
the  goods  of  the  defendant:  while  the  goods  remain  in  the  sheriff's 
hands,  and  before  he  has  sold  them,  a  writ  of  extent  in  aid  is 
issued  against  the  same  defendant,  as  debtor  of  a  debtor  of  the 
Crown,  tested  after  the  seizure  under  the  writ  of  fieri  facias,  and 
is  delivered  to  the  said  sheriff:  shall  this  writ  of  extent  be  exe- 
cuted by  the  sheriff  by  extending  the  same  goods,  seizing  them 
into  the  King's  hands,  and  selling  them  to  satisfy  the  Crown's 
debts,  without  regard  to  the  writ  of  fieri  facias  under  which  he 
had  first  seized  them  ? 

2nd.  All  other  things  remaining  the  same,  does  it  make  any 
difference  whether  the  writ  of  extent  was  in  chief  or  in  aid  ? 

Upon  the  first  question  much  difference  of  opinion  has  long 
existed,  and  there  are  conflicting  decisions  of  the  Courts  of  law. 
Your  Lordships  therefore  will  not  be  surprised  to  find  that  the 
Judges  have  not  been  able  to  agree,  and  it  has  become  my  duty  to 
state  my  opinion  upon  it  I  apprehend  that  the  answer  to  this 
question  depends  upon  two  points :  first,  whether  the  property  in 
the  goods  is  so  altered  by  the  seizure  of  the  sheriff  under  the  fieri 
facias,  that  the  extent  cannot  take  effect ;  and,  secondly,  whether 
the  statute  33  Hen.  VIII.  c.  39,  s.  74,  bars  the  right  of  the  Crown. 
As  to  the  first  point:  At  common  law  the  goods  of  the  debtor 
were  bound  from  the  teste  of  a  writ  of  fieri  facias  at  the 
*suit  of  a  common  person,  as  well  as  from  the  teste  of  the  [*  74] 
King's  writ  This,  as  to  common  persons,  is  altered  by 
the  statute  29  Car.  IL  c  3,  s.  16,  since  which  they  are  bound  only 
from  the  delivery  of  the  writ  of  fieri  facias  to  the  sheriff.  The 
Croan,  however,  not  being  named  in  that  statute,  goods  are  still 
bound  from  the  teste  of  the  King's  writ.  But  this  binding,  in  the 
case  both  of  the  King  and  of  a  common  person,  relates  only  to  the 
debtor  himself  and  his  acts,  so  as  to  vacate  any  intermediate 
assignment  made  by  him  otherwise  than  in  market  overt  Phillips 
and  Thompson,  3  Lev.  191 ;  Lowthall  v.  Tomkins  (Per  Lord  Hard- 
wicke,  2  Eq.  Cas.  Abr.  381);  and  per  Lord  Ellenborough,  Payne 
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v.  Drewe,  4  East,  538,  and  many  other  cases.  And  even  when 
made  in  market  overt,  in  the  case  of  the  King,  it  in  no  way  affects 
the  priority  of  conflicting  writs.  The  rule  as  to  priority  between 
common  persons  always  was,  that  the  writ  which  was  first  delivered 
to  the  sheriff  should  be  first  executed,  without  regard  to  the  teste  ; 
but  between  the  King  and  a  subject,  that  the  King's  writ,  though 
delivered  last,  should  be  preferred  first,  on  the  ground  expressed 
by  Lord  Coke,  Quick's  Case,  9  Co.  Eep.  1296:  u  Quando  jus 
domini  regis  et  subditi  insimul  concurrunt,  jus  regis  praeferri 
debet  *  And  this  also  without  regard  to  the  teste.  If,  therefore, 
a  writ  of  fieri  facias  at  the  suit  of  a  common  person  may  be 
delivered  to  the  sheriff,  and,  before  any  seizure  made  by  him 
under  that  writ,  a  writ  of  extent  at  the  suit  of  the  King,  tested 
after  the  delivery  of  the  fieri  facias,  be  delivered  to  him,  it  is 
not  doubted  but  that  the  sheriff  would  be  bound  to  execute  the 
writ  of  extent  in  preference  to  the  fieri  facias.  In  the  case, 
indeed,  stated  by  your  Lordships,  the  sheriff  had  already  seized 

under  the  writ  of  fieri  facias  before  the  writ  of  extent  was  de- 
[*  75]  livered  to  him :  what  then  is  the  effect  of  that  seizure  ?   *  If 

by  it  the  writ  of  fieri  facias  is  executed ;  if  the  rights  of  the 
King  and  the  subject  no  longer  rim  together ;  if  the  property  in  the 
goods  be  taken  out  of  the  debtor ;  then  the  writ  of  extent  is  too 
late,  it  has  nothing  on  which  to  operate.  But  if  the  seizure  of 
the  goods  be  but  an  inception  of  the  execution ;  if  the  rights  of  the 
King  and  the  subject  are  still  conflicting ;  if  the  general  property 
in  the  goods  still  remain  in  the  debtor;  then  the  maxim  will  still 
apply,  and  the  King's  right  must  be  preferred.  It  is  not  pre- 
tended in  any  of  the  authorities,  except  in  some  supposed  loose 
dicta,  that  by  seizure  of  the  goods  any  property  therein  is  acquired 
by  the  creditor ;  so  far  is  this  from  being  the  case,  that  when  goods 
were  seized  by  the  sheriff  under  one  writ  (which  had  been  last 
delivered),  it  was  held  that  he  might  sell  under  the  writ  of  another 
creditor,  which  had  been  first  delivered,  but  under  which  he  had 
not  seized.  Hutchinson  v.  Johnston,  1  T.  R  729  (1  E.  R  380) ; 
and  see  Jones  v.  Athcrton,  7  Taunt  56  (17  R  R  442).  Now  if 
the  seizure  under  a  writ  of  fieri  facias  executed  the  writ,  if  it 
changed  that  property,  and  vested  it  in  the  creditor,  how  came  it 
that  the  sheriff,  having  seized  under  the  second  writ,  was  not  com- 
pelled to  sell  under  that  writ  ?  It  cannot  be  said  that  the  reason 
was  because  the  property  was  bound  and  altered  by  the  delivery 
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of  the  first  writ,  and  therefore  the  goods  could  not  be  taken  under 
the  last,  since  it  was  held  in  Payne  v.  Drewe,  4  East,  532,  that  if 
the  sheriff  sell  under  the  writ  last  delivered,  the  creditor  whose 
writ  was  first  delivered  cannot  follow  the  goods  or  their  proceeds, 
though  he  has  his  remedy  against  the  sheriff;  and  the  same  point 
had  long  before  been  determined  in  Smallcomb  v.  Cross,  1  Lord 
Raym.  251,  1  Salk.  320,  and  other  cases.  It  seems  to  me  to  be 
clear  from  these  cases  that  the  seizure  of  goods  by  the 
sheriff  will  not  make  any  *  difference  as  to  the  rights  of  [*  76] 
creditors  under  conflicting  writs,  any  more  than  the  teste  of 
the  writs  does,  and  will  not  vest  any  property  whatever  in  the 
creditor  under  whose  writ  the  seizure  is  made,  in  the  cases  of  com- 
mon persons ;  why  then  should  it  make  any  difference  in  the  case 
of  the  Crown  and  a  subject  ?  It  is  true  that  in  one  report  of  the 
case  of  Wilbraham  v.  Snow,  1  Lev.  282,  Lord  C.  J.  Kelynge  is 
made  to  say  that  u  the  property  is  altered  from  the  owner  and 
given  to  the  party  at  whose  suit ;  "  but  the  reporter  adds  a  quoere, 
and  the  other  reports  of  the  same  case  do  not  mention  this  sup- 
posed dictum.  Again,  in  one  report  of  Clerk  v.  Withers,  2  Lord 
Eaym.  1075,  Gould,  J.,  is  made  to  refer  to  this  supposed  dictum 
of  Lord  C.  J.  Kelynge;  but  in  another  report  of  the  same  case 
(6  Madd.  293),  Gould,  J.f  is  made  to  say  only  that  Lord  C.  J. 
Kelynge  held,  in  Wilbraham  v.  Snow,  that  the  sheriff  gained  a 
general  property  by  seizure ;  whereas  the  other  Judges  held  that 
he  gained  a  special  property  only ;  and  Powys,  J. ,  is  made  to  say 
that  the  general  property  remained  perhaps  in  abeyance ;  all  which 
shows  only  the  inaccuracy  of  the  reporters  or  the  doubtful  grounds 
of  the  decision ;  and  as  a  special  property  in  the  sheriff  is  quite 
sufficient  ground  to  warrant  the  decision,  no  other  ground  beyond 
that  can  reasonably  be  taken  to  have  been  established. 

That  the  general  property  in  goods,  even  after  seizure,  remains 
in  the  debtor,  is  clear  from  this,  that  the  debtor  may  after  seizure, 
by  payment,  suspend  the  sale  and  stay  the  execution  (The  King  v. 
Bird,  2  Show.  87),  and  have  back  his  goods  without  any  bill  of 
sale  or  assignment  from  the  sheriff  or  creditor.  And  again,  that 
if  the  sheriff,  after  selling  a, sufficient  quantity  of  goods  seized 
to  satisfy  the  debt,  proceed  to  sell  more,  trover  will  lie 
against  him  at  the  suit  of  the  debtor ;  but  *  if  the  property  [*  77] 
by  seizure  is  taken  out  of  the  debtor,  it  must  be  so  taken  as 
to  all  the  goods  seized ;  and  what  has  operated  to  restore  it  ?  Still 
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it  is  said  that  by  the  seizure  a  special  property  vests  in  the  sheriff, 
and  that  this  is  an  alteration  of  property  sufficient  to  protect  the 
rights  of  the  execution  creditor,  and  to  prevent  the  Crown  from 
taking  otherwise  than  subject  to  those  rights.  It  is  undoubtedly 
true  that  the  sheriff  does  by  the  seizure  acquire  a  special  prop- 
erty in  the  goods ;  he  may  maintain  trespass  or  trover  for  them. 
Wilbraham  v.  Snow,  2  Saund.  47,  1  Sid.  438,  1  Ventris,  52, 

1  Keb.  282,  1  Mod.  30,  2  Keb.  518 ;  and  see  MUdmay  v.  Smith, 

2  Saund.  344  He  is  answerable  to  the  creditor  if  they  be  rescued, 
and  he  is  bound  to  sell  them.  Clerk  v.  Withers,  2  Lord  Eaym. 
1075;  s.  a  6  Mod.  290,  11  Mod.  34,  Salk.  322,  Holt,  303, 
646.  But  on  full  consideration  it  seems  to  me  that  this  property 
vested  in  the  sheriff  by  seizure  is  merely  that  which  results  from 
his  being  the  appointed  officer  of  the  law,  and  to  enable  him  to 
sell  goods  and  to  raise  the  money,  not  that  thereby  the  property 
is  taken  out  of  the  debtor.  The  goods  are  in  substance  in  custodia 
Ugis ;  the  seizure  made  by  the  officer  of  the  law  is  for  the  benefit 
of  those  who  are  by  law  entitled ;  it  is  made  against  the  will  of 
the  debtor,  and  no  property  is  transferred  by  any  act  of  his  to  the 
sheriff  In  this  respect  it  differs  from  all  cases  of  special  prop- 
erty, and  of  charges  on  goods  created  by  the  debtor  whilst  he  has 
the  absolute  dominion  over  the  goods.  It  is  conceded  that  the 
Crown  cannot  avoid  an  equitable  mortgage,  Caspcrd  v.  Attorney- 
General,  6  Price,  411  (20  R  R  671) ;  or  the  lien  of  a  factor,  The 
King  v.  Lee,  6  Price,  369  (20  R  R  664) ;  or  of  a  wharfinger,  The 
King  v.  Humphrey,  1  M'Clelland  &  Younge,  173;  or  a  bond  fide 

assignment  in  trust  for  creditors,  The  King  v.  Watson, 
[*  78]  Weston  on  Extents,  *  115 ;  or  any  other  similar  assignment 
.  or  charge,  because  they  are  created  when  the  debtor  has 
legal  power  and  authority  to  create  them,  and  attach  upon  the 
goods  before  the  process  of  the  Crown,  and  the  Crown  can  only 
take  the  goods  subject  to  such  liabilities  as  the  debtor  has  legally 
created.  In  the  case,  however,  of  a  seizure  by  the  sheriff,  the 
debtor  has  created  no  liability,  and  the  Crown  has  a  right  to  say 
that  the  sheriff,  whilst  the  goods  are  in  his  hands,  holds  them  for 
the  benefit  of  any  one  who  may  have  a  legal  charge  against  them 
as  the  property  of  the  debtor.  One  instance  apparently  showing 
that  a  fieri  facias  is  executed  by  seizure  of  the  goods,  is  that  of 
the  bankruptcy  of  the  debtor  after  the  seizure  and  before  sale,  in 
which  the  assignment  of  the  commissioners  does  not  pass  the 
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property  in  the  goods  to  the  assignees,  although  it  relates  back  to 
the  act  of  bankruptcy;  and  although  the  words  of  the  statute, 
21  Jac.  I.  c.  19,  s.  9,  respecting  the  distribution  of  bankrupts' 
effects,  compel  creditors,  upon  judgment,  u  whereof  there  is  no 
execution  or  extent  served  and  executed  *  upon  the  lands  or  goods 
before  the  bankruptcy,  to  come  in  pari  passu  with  other  creditors. 
And  even  a  fraction  of  a  day  is  made  in  favour  of  the  fieri  facias. 
Thomas  v.  Desanges,  2  B.  &  Aid.  586.  It  is  argued,  therefore, 
that  the  Courts  of  law,  by  holding  that  seizure  under  an  execution 
before  an  act  of  bankruptcy  prevents  the  execution  creditor  from 
being  driven  to  come  in  with  the  other  creditors,  have  in  effect 
held  that  by  such  seizure  the  execution  is  served  and  executed. 
Now  it  is  to  be  observed,  that  at  the  time  of  the  passing  of  the 
21  Jac.  I.  goods  were  bound  from  the  teste  of  a  fieri  facias  as 
against  the  debtor's  own  acts;  and  it  seems  not  improbable 
that  this  provision  of  the  statute  might  be  intended  to  guard 
against  creditors  who  might  have  sued  out  a  writ,  and 
*  so  bound  the  debtor's  goods,  but  still  abstained  from  put-  [*  79] 
ting  it  in  force  till  after  an  act  of  bankruptcy  ;  which  would 
be  in  conformity  to  the  principle  of  the  subsequent  sect  11,  as  to 
goods  in  the  possession  of  the  bankrupt,  by  consent  of  the  true 
owners.  Besides  this  goods  when  seized  are  the  goods  of  the  debtor, 
and  if  the  effect  of  the  seizure  were  to  be  done  away  with  by  a 
subsequent  act  of  bankruptcy,  it  would  enable  the  debtor,  by  his 
own  act,  to  defeat  the  creditor.  The  Courts,  therefore,  have  con- 
strued the  words  in  that  Act  as  applying  to  a  seizure,  not  to  a 
sale.  At  all  events,  whether  this  conjecture  be  right  or  wrong, 
the  decisions  amount  only  to  a  construction  of  words  in  a  partic- 
ular Act  of  Parliament,  with  reference  to  the  scope  and  object  of 
the  Act,  and  cannot  affect  the  general  law ;  and  it  is  also  to  be 
remembered,  that  the  Crown  is  not  mentioned  in  or  bound  by  that 
Act.  The  case  of  Clerk  v.  Withers,  2  Lord  Kaym.  1072,  is  also 
pressed  as  establishing  the  doctrine  that  the  property  is  taken  out 
of  the  debtor  by  the  sheriff's  seizure ;  but  no  such  doctrine  is  there 
laid  down.  The  facts  of  the  case  were  shortly  these :  An  adminis- 
trator recovered  a  judgment  by  default  against  Clerk ;  he  sued  out 
&  fieri  facias,  and  Withers,  the  then  sheriff,  seized  Clerk's  goods: 
before  sale  the  administrator  died  ;  then  Clerk  sued  Withers  (who 
had  gone  out  of  office  in  the  mean  time)  to  have  restitution  of  his 
goods,  contending  that  as  the  plaintiff  [sc. ,  in  the  original  action] 
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was  an  administrator,  his  executor  or  administrator  could  not 
have  the  benefit  of  the  judgment,  and  that  any  new  administra- 
tor, de  bonis  non,  could  not,  because  the  judgment  was  by  default 
Another  point  was  raised,  which  is  not  material  here,  as  to 
Withers  having  quitted  office :  after  much  argument,  it  was  held 
that  the  action  would  not  lie,  because  Clerk  was  discharged  from 
the  debt  by  the  seizure  of  the  sheriff,  ad  valentiam,  and 
[*  80]  *  that  the  sheriff,  having  seized  in  the  lifetime  of  the  plain- 
tiff, must  account  to  his  representatives.  All  this  is  per- 
fectly consistent  with  the  position  that  the  general  property  in  the 
goods,  even  after  seizure,  remained  in  Clerk,  and  establishes  only 
that  the  debtor  himself  cannot  defeat  an  execution  once  begun, 
nor  get  back  his  goods  after  seizure  under  a  fieri  facias  without 
payment  of  the  debt 

It  is  urged  also,  that  when  goods  are  once  seized  under  a  fieri 
facias,  the  sheriff  must  go  on  to  perfect  the  execution,  and  that 
even  a  writ  of  error  will  not  operate  as  a  supersedeas.  The  cases 
to  establish  this  position  are  somewhat  confused ;  but  admitting 
it  to  be  established,  the  doctrine  of  change  of  property  does  not 
follow,  for  the  bringing  the  writ  of  error  is  here  also  the  act  of 
the  debtor  himself. 

For  these  reasons,  and  on  the  authority  of  the  cases  I  have 
mentioned,  and  some  others  to  which  I  must  refer  hereafter,  I 
conceive  that  the  property  in  the  goods  is  not  so  altered  by  the 
seizure  of  the  sheriff  under  the  fieri  facias  as  that  the  extent  cannot 
take  effect 

I  come  now  to  consider  what  is  the  effect  of  the  statute  33  Hen. 
VIII.  c  39,  s.  74.  Premising  that  it  appears  to  me  somewhat 
doubtful  whether  that  section  applies  to  any  writ  of  extent  issued 
in  the  first  instance,  commonly  called  an  immediate  writ  of  extent, 
and  whether  it  was  not  intended  to  apply  only  to  the  King's  writs 
of  execution,  after  judgment  or  award  of  execution  obtained  by 
him  in  a  suit,  I  am  of  opinion  that  if  it  does  apply  to  such  an 
extent  as  the  present,  it  does  not,  under  the  circumstances  stated, 
prevent  its  priority.  That  statute  created  certain  new  Courts; 
and  it  must  be  admitted  that  it  gave  the  King  some  new 
rights,  for  the  50th  section  gives  to  bonds  made  to  the  King  the 
effect  of  statutes  staple  and  the  53rd  section  gives  the  King 
[*  81]  *  the  same  remedy  on  those  bonds  as  the  subject  had  had  on 
statutes  stapla    Then,  after  various  other  matters,  comes 
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the  74th  section,  at  a  great  distance ;  and  it  is  this :  *  That  if  any 
suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded 
for  the  King,  for  the  recovery  of  any  of  the  King's  debts,  that 
then  the  same  suit  or  process  shall  be  preferred  before  the  suit  of 
any  person  or  persons ;  and  that  our  sovereign  Lord  the  King,  his 
heirs  and  successors,  shall  have  first  execution  against  any  defend- 
ant or  defendants,  of  and  for  his  said  debts,  before  any  other  per- 
son or  persons,  so  always  that  the  King's  said  suit  be  taken  or 
commenced,  or  process  awarded  for  the  said  debt,  at  the  suit  of 
our  said  sovereign  LoTd  the  King,  his  heirs  or  successors,  before 
judgment  given  for  the  said  other  person  or  persons. "  Now,  in 
order  to  arrive  at  the  true  meaning  of  this  clause,  I  think  we 
must  look  at  the  state  of  the  law  before  and  at  the  time  of  the 
passing  of  the  Act  At  common  law,  the  King  might  by  his  writ 
of  protection  prevent  any  subject  from  suing  his  debtor  at  all, 
until  the  King's  debt  was  satisfied.  Co.  Litt  131,  a.  By  statute 
25  Edw.  IIL  c.  19,  it  was  provided,  that  notwithstanding  such 
writs  of  protection,  the  subject  creditor  might  sue  the  debtor  to 
judgment,  but  not  have  execution  till  the  King's  debt  was  satis- 
fied ;  and  if  the  creditor  would  undertake  for  the  King's  debt,  he 
should  then  have  execution  both  for  it  and  his  own.  Such  writs 
of  protection  have  long  since  ceased ;  and  Lord  Coke  says  that 
he  cannot  say  anything  of  them  from  his  own  experience,  but 
there  is  no  doubt  that  they  were  in  use  at  the  time  of  the  passing 
33  Hen.  VIII. ,  that  Act  having,  by  the  50th  section,  made  bond 
debts  to  the  King  binding  on  the  land  of  the  debtor  from  the  date 
of  the  bond,  which  they  were  not  before.  The  74th  section 
seems  to  have  been  inserted  *  for  the  benefit  of  the  subject,  [*  82] 
primarily  with  a  view  to  land,  and  so  as  to  prevent  the 
King's  bonds  from  binding  the  land  as  against  the  judgment  of  a 
subject,  which  also  bound  the  land,  unless  the  King,  by  putting 
his  bond  in  force  before  such  judgment  obtained,  had  expressed 
his  intention  so  to  bind  it.  But  the  74th  section  was  also 
inserted,  as  it  seems  to  me,  with  reference  to  the  very  preroga- 
tive of  the  King  of  preventing  the  execution  of  the  subject,  and 
so  having  first  execution  himself,  restricted  as  it  was  by  25  E.  IIL 
c.  19 ;  and  in  this  view  it  applies  to  all  proceedings  for  recovery 
of  the  King's  debts,  and  to  executions  against  goods  as  well  as 
lands ;  and  it  abridges  the  power  of  the  Crown,  as  it  has  been 
considered  to  do  in  The  Attorney-General  v.  Andrews,  Hard.  23, 
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and  in  Cecil's  Case,  7  Co.  Rep.  18,  b.  For  since  the  33  BL  VIIL, 
the  Crown  cannot  interpose  and  prevent  the  subject's  execution, 
when  he  has  obtained  judgment  before  the  Crown  process  is 
awarded ;  but  in  that  case  the  subject  may  sue  out  his  execution, 
and  reap  the  funds  of  it,  if  he  can  sell  before  the  King's  execution 
comes  into  the  sheriff's  hands.  By  obtaining  a  judgment  before 
the  Crown  process  is  awarded,  the  subject  entitles  himself  to 
run  a  race  with  the  Crown,  so  to  speak,  which  he  could  not  do 
before  the  statute  33  Hen.  VIIL ,  nor,  as  I  apprehend,  can  do  even 
now,  where  he  has  not  so  obtained  judgment;  although,  in  all 
cases,  according  to  The  Attorney-General  v.  Fort,  reported  in  a 
note  to  The  King  v.  Giles,  8  Price,  364,  if  the  Crown  suffers  the 
goods  to  be  sold  under  a  fieri  facias,  before  it  interposes,  its 
process  is  too  late,  whether  sued  out  before  or  after  judgment  ob- 
tained  by  the  subject.  The  statute  33  H.  VIIL  not  only,  as  I 
humbly  conceive,  enables  the  subject  to  run  a  race  with  the  Crown, 
in  certain  cases,  but  it  leaves  the  issue  of  that  race  to  depend 

on  the  common-law  maxim,  which  I  stated  long  ago, 
[*  83]  *Quando  jus  domini  Regis,  &c. ,  which  maxim  is  not  denied, 

and  is  established  by  numerous  cases;  otherwise,  if  the 
words  of  the  74th  section  are  to  be  taken  in  their  literal  sense,  this 
absurd  consequence,  among  others,  would  follow,  that  if  a  subject 
obtained  a  judgment,  but  did  not  take  out  execution  for  six  months, 
another  subject  might  in  the  interim  commence  a  suit,  proceed  to 
judgment,  take  out  a  fieri  facias,  and  deliver  it  to  the  sheriff,  and 
so  obtain  priority,  but  that  the  Crown  could  not,  as  it  is  well  put 
in  the  argument  in  Borkc  v.  Dayrell,  4  T.  R  406  [2RR  417].  If 

A.  recover  judgment  against  the  King's  debtor  on  1st  January,  but 
do  not  deliver  his  writ  of  execution  till  the  4th,  and  B.  also  recover 
judgment  against  the  same  person  on  the  3rd,  and  deliver  his  writ 
on  the  same  day,  and  on  the  2nd  an  extent  issues  at  the  suit  of  the 
Crown,  and  is  delivered  to  the  sheriff ;  according  to  the  construc- 
tion contended  for,  this  absurdity  would  follow,  that  the  King 
would  not  be  preferred  as  against  A. ,  though  he  would  as  against 

B.  And  yet  it  must  be  admitted  that  B.  is  entitled  to  a  preference 
against  A.  The  literal  meaning  of  the  words  of  this  section  can- 
not, therefore,  be  adopted ;  nor  am  I  able  to  see  any  construction 
that  can  reasonably  be  put  upon  the  statute  other  than  that  which 
I  have  imperfectly  expressed ;  but  will  be  found  infinitely  better 
stated  in  Mr.  Baron  Graham's  judgment  in  this  very  case  (8  Price, 
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362),  and  in  Lord  Chief  Baion  Macdonald's  judgment  in  The 
King  v.  Wells  and  Allnuit,  reported  in  a  note  to  Thurston  v.  Mills, 
16  East,  278  (14  R  R  347).  Mr.  West  says,  in  his  book  on 
Extents,  p.  108,  that  the  statute  33  Hen.  VIIL  gave  the  Crown  a 
new  kind  of  execution  for  all  its  debts,  a  species,  too,  of  execu- 
tion which  before  the  statute  was  the  subject's,  and  the  subject's 
only.  This  he  deduces  from  the  50th  and  53rd  sections  of  that  Act 
I  think  that  he  is  wrong  in  that  view  of  the  statute ;  and 
that  the  *  proceeding  by  extent  in  the  first  instance,  at  the  [*  84] 
suit  of  the  Crown,  existed  long  before  the  statute  33  Hen. 
VIII.,  and  was  only  modified  and  restricted  by  that  Act:  but 
whether  he  be  right  or  wrong  is  not,  in  my  humble  opinion, 
material ;  for  even  if  he  be  right,  I  still  hold  that  the  true  con- 
struction is  that  which  I  have  already  expressed.  I  will  now  pro- 
ceed to  consider  some  of  the  cases  in  which  this  question  has 
arisen  or  been  discussed.  And  first,  the  case  of  Uppom  v.  Sum- 
mer, 2  Bl.  1251  &  1294.  The  judgment  was  given  by  Justice 
Gould,  in  Easter  Term,  9  Geo.  IIL,  delivering  the  opinion  of 
Lord  Chief  Justice  de  Grey  himself,  Nares  and  Bla.ckstone, 
Justices:  he  grounds  his  judgment,  first,  on  the  statute  33  Hen. 
VIIL,  as  to  which  I  have  already  spoken;  and  secondly,  on 
authorities  which  I  will  proceed  to  examine.  He  first  distinguishes 
Stringefellow's  Case,  Dyer,  67,  b.,as  not  having  arisen  on  a  judg- 
ment but  on  a  statute  staple,  and  therefore  not  being  within  the 
provisions  of  33  Hen.  VIIL  ;  and  then  relies  on  the  case  of  Lech- 
mere  v.  Thorowgood,  3  Mod.  236,  and  The  Attorney-General  v. 
Andrews,  and  on  a  passage  in  the  Digest  by  Lord  Chief  Baron 
Comyns,  who,  tit  Debt  (G.  8),  after  citing  33  Hen.  VIIL ,  says, 
u  Therefore  if  execution  be  upon  a  judgment  against  the  King's 
debtor,  and  before  a  venditioni  exponas,  an  extent  comes  at  the 
King's  suit,  those  goods  cannot  be  taken  upon  the  extent,"  and 
cites  for  this  position  the  two  cases  just  above  mentioned;  and 
Gould,  J.,  also  mentions  the  case  of  The  King  v.  Dickenson, 
Parker,  262.  That  was  a  question  as  to  administration  of  assets, 
in  which  the  point  decided  was  that  a  judgment  creditor  of  the 
deceased  should  be  preferred  to  a  simple-contract  creditor,  who, 
being  a  debtor  to  the  Crown,  had,  after  the  death  of  the  deceased, 
procured  an  extent  in  aid;  a  case  wholly  foreign  to  the 
question  in  Uppom  v.  Summer.  The  authorities,  *  there-  [*  85] 
fore,  on  which  Lord  Chief  Baron  Comyns  and  Gould,  J., 
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rely,  are  reduced  to  the  two  before  mentioned,  Lechmere  v.  Thorow- 
good,  and  The  Attorney-General  y.  Andrews.  Gould,  J.,  says  that 
the  former  of  these  cases  is  obscure,  arising  from  its  being  reported 
piecemeal,  and  in  different  books,  and  recommends  reading  them  in 
order  of  time  as  they  occur,  viz.,  the  pleadings,  2  Jac.  II.  2  Ventr. 
159;  the  first  argument,  4  Jac  IL  3  Mod.  236;  the  second  argu- 
ment and  judgment,  1  Wm.  &  Mary,  Comb.  123,  1  Show.  12 ;  and 
a  subsequent  action  between  the  same  parties,  in  effect,  in  the 
Common  Pleas,  in  Lechmere  v.  Toplady,  2  Ventr.  169, 1  Show.  146. 
I  have  read  them  all  in  that  order,  and  although  there  are  some 
loose  dicta  and  extra-judicial  matters  stated,  yet  it  is  easy  to  find 
out  what  points  were  really  determined;  and  they  were  simply 
these :  1st,  that  in  an  action  of  trespass  by  assignees  of  a  bankrupt 
against  a  sheriff,  who  had  seized  goods  under  a  fieri  facias  after  a 
secret  act  of  bankruptcy,  the  sheriff  could  not  be  made  a  trespasser 
by  relation ;  this  was  Lechmere  v.  Thorowgood.  And,  2ndly,  that 
in  an  action  of  trover,  for  the  same  seizure,  against  the  execution 
creditor,  the  judgment  for  the  sheriff  in  the  action  of  trespass  was 
a  good  bar  by  way  of  estoppel ;  that  was  Lechmere  v..  Toplady.  I 
do  not  mean  to  say  that  I  at  all  agree  to  the  decision  on  the  last 
point;  but  it  was  the  point  decided,  and  the  only  point  With 
respect  to  Lechmere  v.  Thorowgood,  the  facts  were  shortly  these : 
The  sheriff  seized  goods  of  one  Toplady  on  the  29th  of  April, 
under  a  fi.  fa. ,  after  a  secret  act  of  bankruptcy,  committed  on  the 
28th  of  April ;  and  whilst  the  goods  remained  in  his  hands  unsold, 
viz.,  on  the  4th  of  May,  an  extent,  at  the  suit  of  the  Crown 

against  Toplady,  was  delivered  to  him  On  the  5th  of 
[*  86]  May  a  commission  of  bankruptcy  issued  *  against  Toplady, 

under  which  the  plaintiffs  were  appointed  assignees,  and 
sued  the  sheriff  in  trespass,  a  special  verdict  was  found,  and  it 
was  held  that  the  action  would  not  lie.  Some  of  the  reports  say 
that  it  was  held  that  the  extent  came  too  late,  but  this  point  could 
not  have  been  determined,  for  the  Crown  was  no  party  to  the  suit 
and  was  not  heard;  therefore  no  right  of  the  Crown  could  be 
decided  in  it  Again,  the  Crown  and  the  execution  creditor  were 
on  the  same  side,  the  sheriff  the  defendant  having  seized  for 
both;  no  point  therefore  as  between  them  could  arise  in  the  case, 
especially  as  the  defendant  succeeded,  because  it  was  held  that  the 
sheriff  could  not  be  made  a  trespasser  by  relation.  All  the  reports 
agree  in  stating  that  to  be  the  point  decided,  even  Comberbach  so 
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states,  although  he  makes  Lord  Chief  Justice  Holt  say,  "The 
property  in  goods  is  vested  by  the  delivery  of  the  fieri  facias,  and 
extent  afterwards  for  the  King  comes  too  late,  and  this  by  the 
Statute  of  Frauds  and  Perjuries.  *  This  must  be  a  mistake;  it  is 
contrary  to  Lord  Holt's  own  position  in  Smallcomb  v.  Cross,  Lord 
Raym.  252;  it  is  wholly  beside  the  question  before  him,  and 
makes  him  consider  the  statute  as  binding  on  the  King,  who  is 
not  named  in  it.  Lord  Mansfield,  in  Cooper  v.  Chitty,  1  Burr. 
36,  says  that  Lord  Holt  could  never  spy  that  the  property  in  the 
goods  vested  by  the  delivery  of  the  fieri  facias,  and  that  the  extent 
for  the  King  afterwards  came  too  late ;  and  adds,  no  inception  of 
an  execution  can  bar  the  Crown;  and  Lord  Ellenborough  also 
points  out  the  inaccuracy  of  Comberbach  very  forcibly  in  Payne 
v.  Drewe,  4  East,  539.  With  respect  to  the  case  of  The  Attorney- 
General  v.  Andrews,  it  is  quite  apparent  from  a  perusal  of  that  case 
that  the  execution,  which  was  by  elegit,  was  perfected  and  com- 
pleted by  delivery  of  the  lands  before  the  King's  writ 
issued ;  and  then,  as  Lord  Chief  Baron  Steel  says,  *  "  the  [*  87] 
subject's  title  is  prior  to  the  King's,  and  i3  executed. " 
The  same  law  and  the  same  consequences  have  since  been  held  to 
attach  in  The  Attorney-General  v.  Fort,  and  in  Swain  v.  Morland, 
1  Bro.  &  Bing.  370  (21  R  R  651).  The  two  cases  cited,  there- 
fore,  do  not  bear  out  the  position  of  Lord  Chief  Baron  Comyns, 
nor  the  decision  in  Uppom  v.  Summer ;  and  that  decision  must  be 
supported,  if  at  all,  on  the  statute  33  Hen.  VIII.,  on  which  I  have 
already  remarked.  The  next  case  is  Rorhe  v.  Dayrell,  4  T.  R 
402  (2  R  R  417).  That  case  was  decided  principally  on  the 
authority  of  Uppom  v.  Summer  and  the  authorities  there  cited, 
and  if  they  should  be  wrong,  the  decision  in  Eorke  v.  Dayrell  is 
wrong  also.  Lord  Kenyon  puts  the  case  on  the  ground  of  change 
of  property,  for  he  says,  *  that  as  long  as  the  property  of  the  debtor 
remains  unaltered,  and  an  execution  at  the  suit  of  a  subject  and 
an  extent  at  the  King's  suit  issue  against  the  debtor,  the  title  of 
the  latter  must  prevail,  for  the  point  to  be  considered  in  these 
cases  is  in  whom  is  the  property. "  He  adds,  "  I  have  always 
understood  it  to  be  clear  and  settled  (and  this  question  has  very 
frequently  occurred  in  the  Exchequer)  that  if  an  extent  at  the 
suit  of  the  Crown  be  issued  prior  to  the  time  when  the  subject's 
execution  is  delivered  to  the  sheriff,  the  former  shall  have  the 
preference.  But  as  by  common  law,  abridged  as  it  is  by  the 
vol.  xi.  —  36 
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Statute  of  Frauds,  the  property  of  the  debtor's  goods  is  bound  by 
the  delivery  of  the  writ  to  the  sheriff,  there  then  remains  no 
property  in  the  debtor  on  which  the  prerogative  of  the  Crown  can 
attach."  Now,  with  all  possible  respect  for  everything  which 
fell  from  Lord  Kenyon,  I  humbly  conceive  that  he  has  here  con- 
founded the  binding  the  property  in  goods  and  the  alteration  of 

the  property,  and  that  he  is  mistaken  in  supposing  that 
{*  88]  *  the  property  in  goods  is  or  ever  was  at  all  bound  or  altered 

either  by  the  teste  or  delivery  of  the  writ  as  regards  conflict- 
ing writs,  and  that  the  binding  is  only  as  regards  the  debtor  him- 
self, as  I  have  before  shown ;  and  if  so,  the  very  foundation  of  his 
judgment  fails :  the  other  Judges  put  the  case  on  the  statute  33 
Hen.  VIII.  These  are  the  only  decisions  in  favour  of  the  subject's 
execution  ;  for  Thurston  v.  Mills,  16  East,  254,  went  off  on  another 
point  Against  them  are  the  uniform  decisions  of  the  Court  of 
Exchequer,  one  of  which  is  reported  at  length,  viz. ,  The  King  v. 
Wells  and  Allnutt,  in  the  note  to  Thurston  v.  Mills,  16  East,  278 
(14  R  R  347) ;  this  is  subsequent  to  both  Uppom  v.  Summer  and 
Rorke  v.  Dayrell,  which  are  cited  and  relied  on  in  argument 
Now,  without  fully  agreeing  to  every  word  said  by  Lord  C.  B. 
Macdonald,  in  giving  the  judgment  of  the  Court  (some  of  whose 
positions,  according  to  the  letter,  I  confess,  appear  to  me  unten- 
able), I,  for  one,  am  perfectly  satisfied  with  the  general  reasons 
given  in  that  judgment  The  same  point  was  again  discussed  and 
decided  in  The  King  v.  Sloper  and  Allen,  6  Price,  114,  which  is 
still  later.  There  are  other  prior  cases  to  which  I  could  briefly 
refer;  and,  first,  Stringefellow  v.  Broumsoppe,  Dyer,  67,  b.,  which 
was  decided  Mich.  T. ,  3  Edw.  VI. ,  seven  or  eight  years  after  the 
33  Hen.  VHI.  In  that  case,  the  sheriff  seized  Brownsoppe's  goods 
under  an  extendi  facias  upon  a  statute  staple,  at  the  suit  of 
Stringefellow,  and  before  any  writ  of  liberate  the  King's  writ  of 
extent  came  into  his  hands;  and  the  Court  held  that  the  King's 
writ  should  be  preferred,  because  the  property  in  the  goods  was 
not  in  Stringefellow  before  they  were  delivered  to  him  by  writ  of 
liberate.  It  is  said  that  this  is  no  authority  to  the  present  point, 
for  that  the  extendi  facias  is  in  the  nature  of  a  judgment,  and  the 

liberate  is  the  execution ;  therefore  as  a  judgment  operates 
[*  89]  no  change  of  property,  so  *  neither  does  seizure  under  the 

King's  hands  under  an  extendi  facias;  but  that  as  delivery 
under  a  liberate  operates  a  change  of  property,  so  does  seizure 
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under  a  fieri  facias.  Now  I  cannot  understand  this  reasoning  at 
all ;  I  can  see  that  the  award  of  an  extendi  facias  may  be  and  is 
analogous  to  a  judgment,  but  how  a  seizure  under  it  can  be  so,  I 
am  at  a  loss  to  comprehend.  Again,  I  can  see  how  delivery  under 
a  liberate  of  the  specific  goods  to  the  creditor,  as  is  always  done, 
may  be  and  is  analogous  to  sale  under  a  fieri  facias,  which  directs 
the  sheriff  to  make  money  of  the  goods ;  but  how  the  mere  seizure 
into  the  sheriff's  hands  under  a  fieri  facias  should  be  analogous  to 
a  delivery  over  to  the  creditor  under  a  liberate,  I  am  at  a  loss  to 
comprehend :  I  apprehend  that  seizure  under  an  extendi  facias  is 
the  inception  of  the  execution,  and  so  is  seizure  under  a  fieri 
facias ;  delivery  under  a  liberate  is  the  completion,  and  so  is  sale 
under  a  fieri  facias:  the  only  difference  is  that  a  liberate  must 
issue  to  enable  the  sheriff  to  deliver  in  the  one  case;  whereas,  in 
the  other,  he  may  and  ought  to  sell  without  a  venditioni  exponas ; 
but  this  difference  cannot  vary  the  effect  of  the  seizure.  The 
principle  established  in  Stringefdlow' s  Case  is,  in  the  words  of 
Lord  Mansfield,  that  no  inception  of  an  execution  can  bar  the 
Crown.  Strin-gefellow' s  Case  was  against  the  opinion  of  some  of 
the  profession  at  the  time,  but  it  has  been  recognised  as  good  law 
many  times  since,  and  seems  to  me  to  be  directly  in  point.  Next 
comes  Curzon's  Case,  3  Leon.  239,  and  4  Leon.  10,  which  only 
shows  that  after  delivery  under  a  liberate  the  King's  writ  is  too 
late.  In  The  King  v.  Peck,  Bunb.  8,  it  was  taken  for  granted 
that  if  an  extent  comes  after  seizure  under  a  fieri  facias,  and  before 
sale,  it  shall  be  preferred.  In  The  Attorney- General  v.  Capel, 
2  Show.  480,  the  point  decided  arose  out  of  a  bankruptcy,  the 
King's  writ  being  preferred  after  an  act  of  bankruptcy 
*  and  before  assignment  by  the  commissioners.  It  is  not  in  [*  90] 
point  to  the  present  question,  but  at  the  end  of  the  judg- 
ment are  these  words :  "  Extents  have  been  held  good  that  have 
been  made  upon  goods  actually  levied  by  virtue  of  a  fieri  facias 
and  in  the  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale 
made,  so  as  the  property  was  not  altered. "  Also  in  5  Mod.  376, 
Smallcomb  v.  Buckingham,  which  is  the  same  case  as  is  elsewhere 
called  Smallcomb  v.  Cross,  there  is  a  dictum  to  the  same  effect, 
and  many  others  in  other  places,  all  which  dicta  I  merely  notice 
to  put  them  in  opposition  to  other  dicta  as  to  the  vesting  and 
alteration  of  property  by  seizure.  Lastly  comes  the  case  of  The 
King  v.  Cotton,  Parker,  112  [8  R.  C.  181] ;  that  was  the  case  of 
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goods  seized  under  a  distress  for  rent ;  and  it  was  held  that  they 
were  still  liable  to  be  taken  under  an  extent  at  the  suit  of  the 
King,  though  in  the  custody  of  the  law,  and  therefore  privileged 
from  being  taken  in  execution  by  a  subject  It  is  said  that  this 
case  is  not  in  point,  because  no  property  at  all  in  the  goods  is 
gained  by  the  distrainor,  who  can  neither  maintain  trespass  nor 
trover  for  them,  and  that  such  is  the  ground  of  the  decision,  inas- 
much as  it  lay  on  the  claimant  in  the  Exchequer  to  prove  property 
in  himself  against  the  Crown.  Now  on  looking  at  the  whole  of 
the  elaborate  judgment  of  Lord  C.  B.  Parker  in  that  case,  I  do 
not  find  that  he  puts  the  case  on  the  form  of  the  pleadings,  but  on 
the  general  principle  that  the  property  is  not  altered,  and  there- 
fore the  King  has  preference,  and  throughout  his  judgment  he 
cites  cases  as  to  the  effect  of  seizure  under  a  fieri  facias.  Pro- 
ceeding upon  that  principle,  I  consider,  therefore,  that  this  case 
is  a  strong  authority  upon  principle,  unless  it  can  be  shown  that 
seizure  by  the  sheriff  alters  the  property,  and  I  submit  that  the 
contrary  has  been  shown.  It  is  true  that  neither  Stringe- 
[*  91]  fellow' 8  Case  nor  The  King  *  v.  Cotton  are  direct  author- 
ities with  regard  to  the  stat  33  Hen.  VIII.,  because  in 
neither  of  them  had  the  subject  obtained  judgment 

Upon  the  whole,  then,  whether  with  reference  to  the  statute  33 
Hen.  VIII. ,  or  independent  of  it,  the  main  points  appear  to  me  to 
be,  was  the  property  changed  by  the  seizure,  and  were  the  King's 
writ  and  the  subject's  concurring?  I  say  that  the  property  was 
not  changed,  and  that  the  writs  were  concurring.  My  answer, 
therefore,  to  the  first  of  your  Lordships  is,  that  in  my  opinion  the 
writ  of  extent  shall  be  executed  by  the  sheriff  by  extending  the 
same  goods,  seizing  them  into  the  King's  hands,  and  selling  them 
to  satisfy  the  Crown's  debts,  without  regard  to  the  writ  of  fieri 
facias  under  which  he  had  first  seized  them.  With  regard  to  the 
second  question,  I  find  it  uniformly  considered  that  (when  once  it 
has  issued)  an  extent  in  aid  has  all  the  force  and  all  the  inci- 
dents of  an  extent  in  chief,  and  therefore  I  am  of  opinion  that 
all  things  remaining  the  same,  it  does  not  make  any  difference 
whether  the  writ  of  extent  was  in  chief  or  in  aid. 

Mr.  Justice  Alderson.  My  Lords,  the  first  question  proposed 
by  your  Lordships  for  our  consideration  is  in  substance  this: 
Whether  when  goods  seized  by  a  sheriff  under  a  writ  of  fieri  facias 
remain  in  his  hands  unsold,  a  writ  of  immediate  extent  tested 


B.  0.  VOL.  XL] 


EXECUTION. 


565 


Ho.  1.— <Hlw  y.  Grovw,  1ELC.  91-93. 

after  such  seizure,  does  upon  its  delivery  to  such  sheriff  entitle 
the  Crown  to  a  priority  of  execution ;  and  after  fully  considering 
that  question,  I  have  arrived  at  the  conclusion  that  it  must  be 
answered  in  the  affirmative. 

This  subject  has  been  for  a  long  period  vexata  qucestio  in  our 
Courts.  And  in  order  the  more  clearly  to  explain  the  grounds  on 
which  my  opinion  is  founded,  it  will  be  useful  to  advert  in 
the  outset  to  the  extent  *  of  the  prerogative  of  the  Crown  as  [*  92] 
to  its  debts,  and  the  principles  on  which  that  prerogative 
depends,  and  then  to  proceed  to  examine  the  authorities  and  the 
reasons  assigned  for  those  determinations,  which  are  to  be  found 
in  our  books  on  this  point 

The  prerogative  of  the  Crown  as  to  its  debts  is  laid  down  in 
various  books,  and  cannot,  I  apprehend,  be  doubted.  Lord  Cokb 
in  HarberVs  Case,. 3  Co.  Rep.  11,  states  a  that  at  the  common  law 
the  body,  land  and  the  goods  of  the  accountant  or  the  King's 
debtor,  were  liable  to  the  King's  execution;'  and  he  adds,  that 
there  were  "  infinite  precedents  in  the  Exchequer  "  to  prove  this, 
antecedent  to  the  33  Hen.  VIIL  c.  39.  Lord  Chief  Baron  Gilbert 
also,  in  his  "  History  of  the  Exchequer, "  lays  it  down  that  the 
second  summons  of  the  pipe  is  "  in  the  nature  of  a  levari  facias 
against  the  body,  lands  and  goods  of  the  debtor.  *  And  in  Lord 
Hobart's  Reports,  Foster  v.  Jackson,  Hob.  60,  the  law  is  very 
clearly  laid  down  thus :  "  It  is  a  prerogative  to  the  King  to  have 
execution  of  body,  lands  and  goods ;  not  communicated  to  the  sub- 
ject but  in  case  of  statute  merchant  and  statute  staple,  and  recog- 
nisance of  that  nature ;  which  is  by  the  statute  law ;  and  therefore 
the  case  put  in  Bloomfield's  Case,  that  where  the  party  was  taken 
in  execution  upon  a  statute  and  died,  and  yet  execution  was  had 
against  goods  and  lands  after,  is  nothing  in  this  case,  for  they 
were  all  due  at  the  first,  and  therefore  may  be  taken  at  once  or 
severally. 9 

And  in  Madox's  "History  of  the  Exchequer,"  vol.  ii.  p.  183, 
and  subsequent  pages,  a  great  variety  of  instances  confirmatory  of 
this  passage  of  Lord  Hobart,  in  all  its  parts,  will  be  found.  I 
have  cited  this  passage  from  Lord  Hobart  at  full  length,  because 
I  shall  have  occasion  again  to  refer  to  it  in  considering  the 
*  true  construction  which  ought  to  be  put  on  the  statute  33  [*  93] 
Hen.  VIIL,  and  because  I  think  it  will  be  found  to  afford  a 
sufficient  clue  to  enable  us  to  discover  what  was  the  real  change 


566 


EXECUTION. 


No.  1.  — GUm  v.  Grow,  1  H.  L.  C.  98,  94. 

in  the  law  produced  by  that  statute  as  to  the  prerogative  of  the 
Crown. 

It  is  unnecessary  to  cite  other  authorities  on  this  subject  The 
result  of  them  all  being,  as  I  conceive,  that  the  King  at  common 
law  by  his  prerogative  could  either  by  one  writ  or  by  successive 
writs,  as  he  might  find  it  convenient,  seize  the  body,  lands,  and 
goods  of  his  debtor.  And  further,  that  this  was  originally  a 
prerogative  peculiar  to  the  Crown,  but  afterwards  extended  to  the 
subject,  viz. ,  as  to  the  body  of  the  debtor  by  the  Statute  of  Marie- 
bridge,  c.  23,  the  Statute  Westminster  2,  c.  11,  and  the  Statute 
25  Ed.  III.,  and  to  the  lands  by  the  Statute  Westminster  2,  c. 
18,  and  in  the  cases  of  statute  merchant  and  statute  staple,  and 
recognisance  in  nature  of  statute  staple  by  13  Ed.  I,  27  Ed.  III., 
and  23  Hen.  VIII. ,  c.  6,  to  the  body,  lands,  and  goods. 

The  next  prerogative  of  the  Crown,  about  which  I  apprehend 
there  is  no  dispute,  is,  that  where  the  right  of  the  Crown  and  the 
subject  concur,  that  of  the  Crown  is  to  be  preferred.  9  Co.  Eep. 
129,  b.  A  prerogative  depending,  first,  on  the  principle  that  no 
laches  is  to  be  imputed  to  the  King,  who  is  supposed  by  our  law 
to  be  so  engrossed  by  public  business  as  not  to  be  able  to  take  care 
of  every  private  affair  relating  to  his  revenue,  Gilb.  Hist  Exch. 
110;  and,  secondly,  on  the  ground  that  by  the  King  is  in  reality 
to  be  understood  the  nation  at  large,  to  whose  interest  that  of  any 
private  individual  ought  to  give  way.  In  the  quaint  language  of 
Lord  Coke,  u  Thesaurus  Eegis  est  firmamentum  pacis :  et  funda- 
mentum  belli.  * 

And,  until  restrained  by  various  enactments  of  the 
[*  94]  *  statute  law,  this  prerogative  extended  to  prevent  the  other 
creditors  of  the  King's  debtor  from  suing  him,  and  the 
King's  debtor  from  making  any  will  of  his  personal  effects,  with- 
out special  leave  first  obtained  from  the  Crown. 

But  without  further  adverting  to  this  ancient  state  of  the  pre- 
rogative, it  is  clear  that  at  this  day  the  rule  is,  that  if  the  two 
rights  come  in  conflict,  that  of  the  Crown  is  to  be  preferred. 

If,  however,  the  right  of  the  subject' be  complete  and  perfect 
before  that  of  the  King  commences,  it  is  manifest  that  the  rule 
does  not  apply,  for  there  is  no  point  of  time  at  which  the  two 
rights  are  in  conflict;  nor  can  there  be  a  question  which  of  the 
two  ought  to  prevail  in  a  case  where  one,  that  of  the  subject,  has 
prevailed  already.    But  if  whilst  the  right  of  the  subject  is  still 
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in  progress  towards  completion,  the  right  of  the  Crown  arises,  it 
seems  to  me  that  the  two  rights  do  come  into  conflict  together  at 
one  and  the  same  time,  and  that  the  consequence  in  that  case  is, 
that  the  right  of  the  Crown  ought  to  prevail.  Lord  Mansfield 
expresses  this  proposition  in  shorter  language  when  he  says,  "  no 
inception  of  an  execution  can  bar  the  Crown.  *  Cooper  v.  Chitty, 
1  Burr.  36. 

Now  if  we  proceed  to  apply  these  principles  to  the  determina- 
tion of  the  present  case,  it  will  appear  that  the  material  facts  are 
these :  L  S.  has  obtained  judgment  against  a  Crown  debtor,  has 
issued  a  fieri  facias  upon  that  judgment,  and  has  delivered  the  writ 
to  the  sheriff,  and  the  sheriff,  in  execution  thereof,  has  seized  the 
goods  of  the  Crown  debtor.  The  question,  then,  is  this:  Is  the 
right  of  the  subject  perfect  at  the  time  when  the  goods  are  seized 
by  the  sheriff,  or  is  there  any  further  act  to  be  done  in  order  to 
make  that  right  consummate  ?  The  most  simple  criterion 
of  this  *  seems  to  be,  whether  without  anything  further  [*95] 
being  done,  the  execution  creditor  is  entitled  to  call  upon 
the  sheriff  for  the  possession  of  the  goods,  or  to  pay  him  the  debts. 
Now,  I  do  not  believe  that  it  was  ever  contended  that  the  execu- 
tion creditor  is  entitled  to  the  possession  of  the  goods  themselves, 
unless  under  some  contract  made  between  the  sheriff  and  him, 
which  would  be  equivalent  to  a  sale  under  the  writ  Nor  can  he 
call  upon  the  sheriff,  even  after  a  return  of  goods  seized  ad  valen- 
tiam,  to  pay  him  the  debt  for  which  the  levy  is  made.  If  he 
could,  it  would  be  utterly  useless  to  empower  him  to  require  the 
sheriff  afterwards  to  proceed  to  a  sale  by  the  writ  of  venditioni 
exponas.  In  fact,  it  is  clear  that  all  he  can  do,  even  after  such 
return,  is  to  compel  the  sheriff  to  proceed  to  sale  by  ulterior 
process  from  the  Courts.  There  are  many  authorities  founded  on 
this  principle,  which  show  that  a  seizure  of  goods  ad  valentiam 
is  only  a  temporary  bar  to  the  execution  creditor,  so  long  as  the 
goods  remain  unsold  in  the  sheriff's  hands.  Again,  if  the  goods, 
after  seizure,  are  destroyed  by  unavoidable  accident,  the  loss  falls 
upon  the  debtor.  The  principle  is,  that  the  sheriff  is  excused, 
where  the  execution  fails  altogether  without  his  fault  And  in 
that  case,  according  to  the  doctrine  laid  down  in  Foster  v.  Jackson, 
Hob.  60,  by  Lord  Hobart,  the  creditor  may  have  a  fresh  writ  of 
fi  fa. ,  and  the  loss  falls  on  the  debtor.  There  is  a  third  criterion, 
which  is  this,  that  the  debtor  on  tendering  the  amount  for  which 
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the  levy  is  made,  and  the  sheriff's  charges  thereon,  is  entitled  to 
have  a  return  of  the  goods  seized  by  the  sheriff.  From  these 
premises,  two  propositions  seem  to  me  to  follow :  1st,  that  at  no 
period  of  time  does  the  execution  creditor  obtain  any  property 

whatever  in  the  goods  themselves;  and,  2ndly,  that  the 
[*  96]  general  property  in  the  goods  *  seized  remains,  until  the  sale, 

in  the  debtor,  and  is  not  changed  by  the  seizure.  Milton  v. 
JSldrington,  Dyer,  98,  b.  After  sale  the  case  is  very  different,  for 
by  the  sale  the  property  is  wholly  changed  from  the  debtor  to  the 
vendee  of  the  sheriff,  and  the  money,  the  produce  of  the  goods, 
then  becomes  the  property  of  the  creditor,  for  which  he  may  main- 
tain an  action  for  money  had  and  received,  and  for  which  the 
sheriff  is  responsible  to  him,  the  original  debtor  being  then  wholly 
and  finally  discharged.  Parkinson  v.  Guilford,  Cro.  Car.  539.  The 
rule  is  thus  expressly  laid  down  by  Mr.  Baron  Garrow,  in  de- 
livering the  opinion  of  the  Court,  after  full  consideration  of  the 
case  of  Higgins  v.  M'Adam,  3  Younge  &  Jervis,  1.  u  The  rule  is 
that  when  execution  is  executed,  the  property  is  changed,  and 
execution  is  said  to  be  executed  when  a  sale  has  taken  place. *  It 
is  not,  therefore,  till  after  the  sale  that  the  right  of  the  execution 
creditor  becomes  consummate,  and  it  would  follow  from  thence, 
that  it  is  not  till  after  the  sale  that  the  right  of  the  creditor  ceases 
to  concur  with  the  right  of  the  Crown.  If,  therefore,  the  right  of 
the  Crown  arises  at  any  period  prior  to  the  sale,  it  seems  to  me 
that  on  the  principles  above  laid  down,  it  ought  to  have  the  prefer* 
ence.  A  preference  depending  on  similar  grounds,  and  terminat- 
ing at  the  same  period,  seems  to  me  to  be  fully  recognised  by  the 
Court  of  King's  Bench,  in  Hutchinson  v.  Johnston,  1  1.  R  729 
(IK  R  380).  That  was  the  case  of  two  conflicting  executions. 
The  sheriff  had  seized  under  the  writ  last  delivered  to  him,  but 
before  sale,  having  discovered  that  another  writ,  which  was 
entitled  to  priority,  had  been  first  delivered  to  him,  he  made  the 
sale  under  it,  and  paid  the  surplus  only,  to  the  creditor  under  the 
second  writ,  under  which  he  had  originally  seized  the  goods. 

And  the  Court  expressly  decided,  that  until  sale  he  had  a 
[*  97]  *  right  so  to  do ;  but  after  sale,  not ;  Rylot  v.  Ptekham,  cited 

in  the  note,  1  East,  731  (1RR  382,  n.),  being  an  express 
authority  to  that  effect.  And  it  is  observable  that  many  of  the 
authorities  which  are  relied  on  in  the  present  case  were  then  cited, 
in  particular  the  case  of  Clerk  v.  Withers,  Salk.  322 ;  and  the  very 
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proposition  now  before  your  Lordships  for  decision,  it  is  to  be 
observed,  was  urged  as  clear  law  by  the  very  eminent  persons 
who  argued  that  case,  namely,  that  till  sale  the  extent  prevails 
over  the  prior  execution ;  and  I  apprehend  that  prior  to  the  Statute 
of  Frauds,  if  a  subject's  writ  of  execution  had  come  to  the  sheriff 
after  seizure  but  before  sale,  under  a  writ  of  a  subsequent  teste, 
the  sheriff  would  have  been  in  like  manner  justified  in  executing 
it  before  the  other  writ  under  which  he  had  seized,  and  would 
have  been  liable  to  an  action  on  the  case  if  he  had  omitted  to  do 
so.  These  authorities  seem  to  me  to  show  clearly,  first,  that  no 
property  passes  by  the  seizure  from  the  original  debtor  to  the 
creditor ;  and  secondly,  that  even  in  the  case  of  conflicting  rights, 
as  between  subject  and  subject,  the  point  of  time  to  which  the 
Courts  uniformly  look  as  the  period  when  the  execution  is  con- 
summate, is  not  the  seizure,  but  the  sale  under  the  writ  There 
is  one  case,  however,  which  requires  some  observation,  as  it  would 
seem  to  trench  upon  this  proposition :  I  allude  to  the  construction 
put  by  the  Courts  upon  the  9th  section  of  the  21  Jac.  I.  c.  19. 
There  is  no  doubt  that  the  Courts  have  held  that  the  seizure  under 
a  writ  of  fi.  fa.  was  sufficient  to  satisfy  the  words  "  execution  or 
extent  served  and  executed, "  contained  in  this  statute,  and  that, 
for  the  purpose  of  protecting  the  execution  creditor  from  the  effect 
of  a  prior  act  of  bankruptcy.  But  this  was  a  decision  upon  the 
construction  of  a  particular  statute,  and  must  have  refer- 
ence, reasonably  considered,  to  the  *  peculiar  objects  of  the  [*  98] 
Legislature.  It  is  to  be  observed,  first,  that  it  was  prior  to 
the  Statute  of  Frauds ;  the  law,  therefore,  then  was,  that  writs  of 
fi.  fa.  bound  the  debtor's  property,  as  to  all  persons  claiming 
under  him,  from  the  teste  of  the  writ,  and  not  from  its  delivery 
to  the  sheriff ;  so  that  it  was  then  possible  for  a  party  to  sue  out 
his  writ  of  fi.  fa.,  and  to  omit  to  execute  it,  and  so  give  to  the 
bankrupt  the  same  species  of  delusive  credit  as  was  provided  against 
by  the  11th  section,  in  cases  where  the  bankrupt  was  the  reputed 
owner  of  another's  goods.  It  was  probably,  therefore,  with  that 
view  that  this  clause  was  introduced,  providing  that  such  writs 
should  not  bind,  as  against  those  who  claimed  under  the  bankrupt, 
from  their  teste,  but  only  from  the  date  of  the  public  act  done  by 
the  sheriff,  in  seizing  the  goods  under  the  writ  For  this  pur- 
pose, that  of  giving  notice  to  the  other  creditors,  the  seizure,  and 
not  the  sale,  was  the  important  period.    The  present  case,  how- 
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ever,  depends  on  the  question  whether  the  property  is  changed, 
and,  until  sale,  this  is  not  the  case ;  the  execution  is  not  complete, 
so  as  to  transfer  the  property,  until  that  period.  But  it  is  urged, 
and  a  great  portion  of  the  argument  at  the  bar  turned  upon  it,  that 
although  it  may  be  that  the  execution  creditor  has  no  consummate 
right  till  after  sale,  and  although  the  general  property  in  the  goods 
remains  until  the  sale  with  the  debtor,  yet  that  the  sheriff  has  a 
special  property  in  him  from  the  time  of  the  seizure,  and  that  the 
Crown,  in  the  event  of  the  teste  of  the  extent  being  subsequent  to 
the  seizure,  must  take  the  goods  subject  to  that  special  property. 
There  is  no  doubt  that  a  variety  of  authorities  may  be  cited,  estab- 
lishing as  clear  law  that  the  Crown  must  take  subject  to  a  special 
property  created  by  the  act  of  the  party.    In  the  case  of  the  factor, 

Rex  v.  Lee,  6  Price,  369,  it  was  held,  that  goods  in  his 
[*  99J  *  hands,  on  which  he  had  a  lien  for  his  advance  made  before 

the  teste  of  the  extent,  could  only  be  taken  by  the  Crown 
subject  to  that  lien.  So,  again,  in  the  case  of  goods  pawned  or 
pledged  before  the  teste  of  the  extent,  Rex  v.  Cotton,  Parker,  112 
[8  R  C.  181];  and  in  the  case  of  Rex  v.  Humphrey,  M'Clel.  & 
Y.  173,  the  same  law  prevails.  In  Casperd  v.  Attorney-General, 
6  Price,  411  (20  R.  R  671),  an  equitable  mortgage  created  before 
the  party  creating  it  became  a  debtor  to  the  Crown  on  record,  was 
in  like  manner  held  to  be  valid  against  a  subsequent  extent  But 
I  can  find  no  instance  whatever,  nor  do  I  believe  that  any  such 
exists,  where  a  special  property,  not  created  by  contract  between 
the  Crown  debtor  and  the  person  setting  it  up,  or  between  the 
Crown  debtor  and  some  one  under  whom  such  person  claims,  has 
been  ever  allowed  to  prevail;  and  I  think  good  reasons  may  be 
assigned  for  the  difference.  In  the  case  of  land,  if  the  subject  sell 
it  before  he  becomes  a  Crown  debtor,  it  is  clear  that  the  sale  is 
good.  Now,  on  principle,  he  who  can  make  a  valid  sale  ought  to 
be  allowed  to  make  any  contract  short  of  that,  which  shall  also  be 
valid ;  he  may,  therefore,  make  a  valid  pledge.  The  right  of  the 
other  party  is  consummate  by  the  act  of  pledging  or  of  sale ;  but 
the  cases  of  a  distress  for  rent  before  sale,  a  seizure  by  the  mes- 
senger under  a  commission  of  bankrupt,  and  the  case  now  in  judg- 
ment, are  very  different.  There  the  goods  are  all  taken  by  an 
adverse  proceeding  from  the  Crown  debtor,  and  are  all  under  the 
custody  of  the  law  at  the  time  the  extent  is  put  in ;  the  creditor's 
right  is  but  in  progress,  and  the  sheriff,  the  commissioners  of 
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bankrupt,  and  the  distrainor  are  real  officers  of  the  law,  holding 
the  property,  and  having  rights  given  to  them  for  the  purpose  of 
protecting  them  in  their  possession,  not  for  their  own  benefit, 
but  for  the  purpose  of  disposing  of  it  for  the  benefit  of 
*  those  who  may  ultimately  be  entitled  to  the  proceeds  of  [*  100] 
that  property.  The  true  description  of  the  state  of  such 
property  is,  that  it  is  in  the  custody  of  the  law ;  whereas,  in  the 
case  of  the  factor,  wharfinger,  pawnee,  or  equitable  mortgagee,  it 
is  in  the  custody  of  the  party  himself  having  a  beneficial  interest 
under  a  valid  contract  Lord  C.  B.  Gilbert,  speaking  of  lands 
(and  the  principle  is  the  same  as  applied  to  goods,  although,  the 
charge  takes  effect  at  a  different  period),  says,  that  nothing  can 
hinder  the  King's  charge  but  what  amounts  to  a  precedent  aliena- 
tion; and  a  liberate  in  pursuance  of  a  previous  judgment  amounts 
to  an  alienation  of  the  land ;  and  yet  before  the  liberate  there  is  a 
seizure  of  the  land  by  a  public  officer,  for  the  purpose  of  its  being 
by  the  liberate  alienated  to  the  creditor.  By  the  seizure  the  land 
is  taken  into  the  custody  of  the  law,  by  the  liberate  it  is  alienated 
to  the  creditor,  and  from  the  date  of  the  latter  the  right  of  the 
Crown  is  ousted.  I  am  aware  of  the  various  cases  and  authorities 
that  exist  in  which  it  has  been  determined  that  trover  will  lie  by 
a  sheriff  after  seizure  of  goods  under  a  fi.  fa.,  and  I  do  not  dispute 
the  proposition  that  this  shows  that  the  sheriff  has  for  some  pur- 
poses a  special  property  in  the  goods  so  seized.  But  it  seems  to 
me  that  this  point  is  not  really  material.  The  special  property 
which  the  sheriff  or  any  other  public  officer  has,  is  not  a  property 
beneficial  to  himself ;  it  is  a  property  conferred  on  him  to  enable 
him  to  discharge  his  public  duty.  The  goods  are  in  custodia  legis, 
and  the  special  property  of  the  sheriff  is  given  to  him  that  this 
custodia  legis  may  be  rendered  safe.  If,  then,  it  be  true,  as  many 
cases  have  determined,  and  in  particular  the  King  v.  Cotton, 
Parker,  112,  that  goods  in  custodia  legis  are  in  a  situation  in 
which  the  Crown's  right  and  that  of  the  subject  may  come 
in  conflict,  I  do  *  not  think  that  it  really  makes  any  differ-  [*  101] 
ence  whether  the  officer  having  the  custody  has  greater  or 
less  powers  to  defend  it  conferred  on  him  by  the  law.  The  real 
question  seems  to  me  to  be,  whether  the  property  has  wholly  or 
in  part  gone  from  the  debtor  to  some  person  claiming  adversely  to 
the  Crown,  or  whether  it  is  only  in  progress  to  that  result  The 
sheriff  or  other  public  officer  holds  it  with  more  or  less  of  powers 
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given  for  its  protection,  but  really  for  the  person  ultimately 
entitled  to  receive  the  proceeds.  If  that  person  be  a  subject,  hav- 
ing a  prior  writ  delivered  to  the  sheriff,  the  sheriff  holds  for  him 
the  proceeds  of  the  goods  seized  under  a  subsequent  writ,  as  in 
Hutchinson  v.  Johnston,  1  T.  R  729  (1  R  R  380);  or  if,  as  in 
the  present  case,  the  Crown's  extent  comes  in  before  sale,  he  holds 
for  the  Grown.  I  have  hitherto  considered  this  as  if  it  were  res 
Integra  ;  but  I  shall  now  proceed  to  consider  it  upon  authority 
merely.  The  leading  case  upon  this  subject  is  Stringefellow's 
Case,  Dyer,  67  b.  ;  and  the  authority  of  that  case,  though  doubted 
for  a  time,  cannot  now,  I  think,  be  disputed.  It  was  recognised 
as  good  law  by  Lord  Hobart,  in  Sheffield  v.  Ratdiffe,  Hob.  339 ; 
by  Lord  Bolle,  in  his  Abridgment ;  by  Lord  Hardwicke  and  the 
two  Chief  Justices,  Ryder  and  Willes,  in  Rex  v.  Cotton ;  and  by 
the  Courts  of  Common  Pleas  and  King's  Bench,  in  Uppom  v. 
Summer,  and  Rorke  v.  Dayrell.  I  do  not  think  it  necessary  to 
add  the  various  cases  in  the  Exchequer  on  this  point  It  is,  how* 
ever,  contended  that  Stringefellow's  Case  is  distinguishable,  and 
undoubtedly  it  is  so,  in  its  faots,  from  the  present  The  main 
ground  of  distinction  is,  that  there  remained  in  that  case  a  further 
act  to  be  done  by  the  Court,  namely,  the  award  of  the  liberate. 
And  it  is  said  by  Mr.  Baron  Wood  (8  Price,  318)  that  the  liberate 

and  the  fi.  fa.  are  equivalent  to  each  other ;  but  I  think 
[*  102]  that  proceeds  on  a  mis-statement  *  of  the  true  point  in  the 

case.  The  right  vested  by  the  liberate  in  the  creditor  is 
to  have  the  identical  lands  and  the  identical  goods  delivered  to 
him ;  the  creditor's  right  is  therefore  consummate  by  the  liberate. 
But  the  fi.  fa.  does  not  command  the  sheriff  to  seize  and  deliver 
the  goods  to  the  creditor  (in  which  case  the  fi.  fa.  and  seizure 
would  be  equivalent  to  the  liberate  after  the  previous  seizure),  but 
in  substance  it  commands  him  to  seize  and  sell,  and  to  pay  the 
money  produced  by  the  sale  to  the  creditor.  The  act  of  sale, 
therefore,  and  not  the  act  of  seizure,  puts  the  sheriff  in  the  same 
situation,  with  respect  to  the  creditor,  as  the  liberate  under  an 
extent ;  for  by  the  act  of  sale  the  creditor  has  vested  in  him  a  con* 
summate  right  to  the  produce  of  the  sale.  Now  Stringefellow's 
Case  clearly  decides  that  until  the  liberate,  the  lands  and  goods 
seized,  and  in  the  hands  of  the  sheriff,  remain  liable  to  the  Crown 
process :  that  case,  therefore,  appears  to  me  in  principle  to  have 
decided  that  until  the  creditor  obtains  a  consummate  right,  the 
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Crown's  rights  are  not  ousted,  and  so  to  govern  the  present  case. 
The  case  of  Bex  v.  Cotton  is  a  much  stronger  authority ;  it  seems 
to  me  to  be  decisive  of  this  question.  Its  authority,  looking  at 
the  persons  by  whom  it  was  decided,  and  those  by  whom  that 
decision  was  affirmed,  must  be  admitted  to  be  of  great  weight  It 
is  not  a  little  singular  to  find,  that  although  the  point  now  before 
your  Lordships  was  there  treated  as  the  proposition,  and  that  case 
as  the  corollary,  it  should  now  be  contended,  that  although  Bex 
v.  Cotton  is  good  law,  still  the  proposition  from  which  that  case 
was  in  truth  only  a  corollary,  cannot  be  supported.  The  principle 
there  laid  down  clearly  was,  that  goods  in  custodia  legis  continued 
liable  to  an  extent  until  the  period  arrived  at  which  some 
person  other  than  the  *  original  debtor  had  acquired  a  con-  [*  103] 
summate  right  in  them ;  and  the  Court  clearly  held  that 
goods  seized  by  a  sheriff,  but  before  sale,  were  so  liable.  The 
fanciful  doctrine  of  a  special  property  in  an  acknowledged  public 
officer  being  at  all  material,  seems  never  to  have  occurred  to  those 
gTeat  men  who  decided  that  case.  The  reason  why  the  expres* 
sions  as  to  special  property  are  there  introduced,  seems  to  me 
obvious  enough :  the  distress  is  in  the  custody  of  the  creditor  him- 
self, and  therefore  it  might  have  been  plausibly  enough  contended, 
that  he  having  the  possession,  his  special  property  (if  he  had  any) 
was  to  be  protected  for  his  own  benefit  But  the  Court,  looking 
to  tlie  substance  and  not  to  the  form,  decide  that  in  seizing  he 
acted  as  an  officer  of  the  law ;  that  he  held  as  such,  and  that  the 
goods  were  not  really  in  his  possession,  but  in  the  custody  of  the 
law,  they  having  come  to  him  by  a  special  authority  given  by 
the  law,  and  not  by  the  act  of  the  party,  as  in  the  case  of  a  pledge 
or  the  like,  and  the  consequence  being  that  no  property,  nor  even 
any  possession  in  jure,  passed  to  him.  This  case  seems  to  me  to 
be  d  fortiori  to  the  present  case.  I  proceed  to  enumerate  shortly 
the  other  cases,  in  which  the  law  has  been  laid  down  in  the  same 
way.  In  Bex  v.  Peek,  Bunb.  8,  the  reporter  says  it  was  taken  for 
granted  that  the  law  was  so.  In  the  Attorney-Qeneral  v.  Andrews, 
Hard.  23,  it  is  not  indeed  distinctly  stated  whether  the  party  had 
obtained  possession  under  the  subject's  prior  extent  before  the 
right  of  the  Crown  commenced,  but  I  think  it  can  hardly  be 
doubted  that  he  had;  for  there  Lord  C.  B.  Steel  observes,  that 
the  subject's  title  is  "  prior  to  the  Crown's,  and  is  executed." 
Now  it  appears  from  JSmpson  v.  Bathurst,  Hutton,  52,  that  until 
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the  liberate  no  fee  is  due  to  the  sheriff,  because  the  execu- 
[*  104]  tion  is  not  executed.    I  think  this  explains  the  *  language 

of  Lord  C.  B.  Steel,  and  makes  it  consistent  with  what 
he  adds,  that u  Stringefellow's  Case  is  unanswerable. "  In  the  case 
of  the  Attorney-General  v.  Capel,  2  Shower,  482,  it  is  stated  that 
"  although  the  goods  were  actually  in  custodia  legis,  yet  because 
the  extent  came  before  the  property  was  vested  by  an  assignment, 
it  was  held  a  good  extent  Extents  have  been  held  good  that 
have  been  made  of  goods  actually  levied  by  virtue  of  a  JL  fa,  and 
in  the  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale 
made,  so  as  the  property  was  not  altered. "  This  latter  passage 
Mr.  Baron  Wood  (who  omits  the  former  part  of  the  Report)  calls 
u  a  note  of  the  reporter,  unwarranted  by  the  case. "  To  me  it 
appears  as  a  reason  assigned  by  the  Court  for  their  previous  judg- 
ment. The  case  of  Zechmere  v.  Thorowgood  has  been  much  relied 
on  by  the  other  side ;  but  I  cannot  think  it  to  be  an  authority  of 
any  weight  It  is  observable  that  the  decision  in  that  case  is 
clearly  right,  and  it  is  difficult  to  perceive  how  this  point  could 
ever  have  arisen.  There  the  extent  at  the  suit  of  the  Crown  was 
executed  before  any  assignment  under  the  bankruptcy  had  been 
made ;  so  that,  according  to  all  the  authorities,  the  plaintiffs  had 
no  ground  of  action ;  and  the  execution  and  the  extent  being  set 
up  by  the  same  parties,  no  question  of  priority  inter  se  could  well 
have  arisen.  Again,  the  writ  of  fi.  fa.  was  issued  before  the 
sheriff  had  notice  of  the  bankruptcy ;  and  as  the  action  was  tres- 
pass, the  Court,  on  that  ground,  might  well  decide  in  his  favour. 
The  dictum  attributed  to  Lord  Holt,  that  "  the  King's  prerogative 
had  been  taken  away  by  the  Statute  of  Frauds,"  cannot  be  sup- 
posed to  have  really  fallen  from  that  learned  Judge :  and  yet  this 

case,  although  thus  questionable  in  its  application  to  the 
[*  105]  present  subject,  has  been  one  of  the  main  grounds  *  on 

which  the  two  principal  authorities  on  the  other  side, 
Uppom  v.  Summer,  and  Borhe  v.  Dayrell,  have  been  decided.  The 
case  of  Clerk  v.  Withers  seems  also  to  me  to  be  wholly  inappli- 
cable to  the  present  question ;  indeed,  like  Zechmere  v.  Thorowgood, 
it  is  only  to  be  cited  for  certain  dicta  of  the  Court  as  to  the  exe- 
cution being  complete  by  the  seizure,  for  the  decision  itself  is 
clear  enough.  It  was  there  argued,  that  the  death  of  the  creditor, 
after  seizure  under  the  fieri  facias,  did  not  give  to  the  debtor  the 
right  of  recovering  back  his  goods  from  the  sheriff.    And  the 
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Court  held  that  it  did  not ;  for  on  the  one  hand  there  was  no  act 
to  be  done  in  Court  necessary  to  give  the  sheriff  authority  to  act, 
his  authority  being  complete  by  the  JL  fa.;  and  therefore  the 
death  was  immaterial  to  the  purpose.  But,  2ndly,  the  levy  under 
the  writ  was  pleadable  in  bar  to  another  action  for  the  same  debt; 
so  that  the  debtor  sustained  no  injury  by  the  execution  proceed- 
ing. But  indeed  this  case  would  prove  too  much ;  for  it  is  also 
true  that  after  the  award  of  the  fi.  fa. ,  and  before  seizure,  the 
same  result  would  follow.  Thorowgood's  Case,  Noy,  73,  cited  by 
Gould,  J.,  in  giving  his  judgment.  Now  it  is  not  pretended  that 
an  award  of  fi.  fa.  would  bar  the  Crown  before  seizure ;  the  prin- 
ciples, therefore,  of  that  decision  are  wholly  inapplicable  to  this 
question.  There  are  some  dicta  in  that  case,  certainly,  which 
may  be  relied  on ;  but  I  think  that  if  they  are  read,  as  all  such 
dicta  ought  to  be,  with  reference  to  the  case  then  before  the  Court, 
they  also  will  be  found  not  applicable  to  the  present  subject.  To 
some  purposes,  no  doubt,  the  execution  may  be  called  complete 
by  the  seizure.  It  undoubtedly  was  so  at  that  time,  as  regarded 
priority  between  an  execution  creditor  and  the  assignees  of  a  bank- 
rupt It  was  not  so  in  all  cases,  however,  even  between 
subject  and  *  subject,  as  appears  from  Hutchinson  v.  John-  [*  106] 
ston  ;  and  I  think  it  is  not  so  &  multo  fortiori  in  a  case 
between  the  subject  and  the  Crown,  which  has  a  prerogative  pecul- 
iar to  itself  of  interposing  in  medio.  Curzon's  Case,  3  Leon.  239, 
is  still  less  applicable ;  it  depends  on  a  totally  different  principle. 
There  Curzon  acknowledged  a  statute  to  Starkey,  and  afterwards 
another  to  J.  S. ,  who  assigned  to  the  Crown :  the  liability,  there- 
fore, on  which  the  Crown  proceeded  was  created  subsequently  to 
that  to  Starkey.  After  this,  Starkey  obtained  possession  under 
his  execution ;  and  it  was  held  that  the  debt  to  the  Crown  did  not 
bind  the  lands  from  its  assignment,  so  as  to  avoid  the  subsequent 
but  consummate  execution.  It  may  be  observed  also,  that  this 
case  is  within  the  stat  Hen.  VIII. ;  for  the  judgment  was  prior  to 
the  King's  debt,  and  the  execution  was  consummate  before  the 
King's  extent.  Lord  C.  B.  Gilbert,  p.  94,  gives  this  reason  for 
it ;  for  he  says,  "  The  creditor  Starkey  did  not  by  the  liberate  take 
the  land  sub  onere  of  the  King's  debt,  because  his  lien  was  antece- 
dent to  it  j  and  it  were  repugnant  to  construe  him  to  take  the  land 
sub  onere  of  the  King's  debt,  when  he  took  it  in  satisfaction  of  a 
debt  precedent*    So  again!  on  the  same  principle,  it  has  been 
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held  that  if  A.  infeoff  B.  of  his  lands,  after  a  judgment  confessed 
by  him  to  0. ,  the  Crown,  as  assignee  of  C. ,  cannot  take  more  than 
C.  could,  viz.,  a  moiety  of  the  land;  although,  no  doubt,  if  the 
judgment  had  been  confessed  to  the  Crown  originally,  the  Crown 
could  have  taken  the  whola  In  fact,  it  depends  on  the  principle 
that  where  the  law  allows  a  party  to  contract,  it  will  not  permit 
that  contract,  by  any  matter  arising  ex  post  facto,  to  be  made  of 
no  value :  a  principle  to  which  I  have  before  referred,  in  distin- 
guishing goods  on  which  there  is  a  lien  by  contract  from 
[*  107]  goods  in  the  custody  *  of  the  law.    The  case  of  Uppom  v. 

Summer,  which  is  the  leading  authority  on  the  other  side, 
would,  I  think,  be  entitled  to  much  greater  weight  if  it  had  not 
proceeded  a  good  deal  on  the  case  of  Lechmere  v.  Thorowgood. 
Even  taking  the  different  reports  of  that  case  in  the  way  suggested 
by  Mr.  Justice  Gould,  no  great  advantage  as  to  clearness  can  be 
derived ;  and  I  cannot  help  thinking  that  the  better  course  would 
have  been  to  have  placed  no  great  reliance  on  a  case  in  which  a 
part  was  to  be  picked  up  from  one  reporter,  and  a  part  from 
another,  in  order  to  make  something  like  a  connected  account, 
instead  of  attributing  the  confusion  to  the  most  obvious  and 
natural  cause,  viz.,  the  inaccuracy  of  the  reporter.  The  same 
observation  applies  to  the  case  of  Rorhe  v.  Dayrell ;  the  Court 
there  also  relied  a  good  deal  on  Lechmere  v.  Thorowgood.  I  shall 
not  at  present  refer  to  the  main  ground  on  which  both  these  cases 
proceed,  viz. ,  the  statute  of  Hen.  VIII. ,  because  I  proceed  to  con- 
sider that  question  separately.  Subsequently  to  both  these,  the 
cases  of  Bex  v.  Wells  and  Allnutt  and  Bex  v.  Sloper  and  Allen 
arose,  in  which  the  present  question  was  decided,  after  reviewing 
all  the  authorities  in  the  affirmative.  Upon  the  whole  I  have 
arrived  at  the  conclusion  that  the  preponderance  of  authority  also, 
as  well  as  the  principle  on  which  such  authorities  ought  to  pro- 
ceed, establishes  the  proposition,  that  where  an  extent  of  the 
Crown  comes  after  seizure  and  before  sale,  it  ought  to  be  pre- 
ferred, unless  by  the  statute  33  Hen.  VIII.  c.  39,  s.  74,  there 
has  been  an  alteration  made  in  the  ancient  prerogative,  by  which 
the  priority  has  been  taken  away.  I  there  come,  in  the  last  place, 
to  the  consideration  of  the  true  construction  of  that  statute. 
[After  a  critical  examination  of  the  statute  having  regard  to  the 
state  of  the  law  under  which  it  was  passed,  the  learned 
[112]    Judge  concluded  as  follows: — ]  Upon  the  words,  there- 
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fore,  as  well  as  upon  the  intention  of  the  33  Hen.  VIII.  c.  39, 
8.  74,  as  collected  from  the  Act  itself,  compared  with  the  statutes 
which  preceded  it,  I  have  come  to  the  conclusion  that  accord* 
ing  to  the  true  construction  of  the  74th  section,  it  has  no 
reference  whatever  to  the  question  now  before  your  Lordships. 
I  am  aware  that  this  is  contrary  to  the  construction  put  on  the 
statute  in  the  cases  of  Borke  v.  DayrM  and  Uppom  v.  Summer  ;  but 
after  fully  considering  those  authorities,  and  the  reasons  assigned 
there,  which  do  not  satisfy  my  judgment,  and  finding  them  in 
opposition,  as  it  seems  to  me,  to  the  cases  of  Bex  v.  Cotton, 
Attorney-General  v.  Capel,  Bex  v.  Peek,  Bex  v.  Wells  and  Allnutt, 
Bex  v.  Sloper  and  Allen,  and,  I  should  also  say,  to  the  Attorney- 
General  v.  Andrews,  and  the  uniform  course  of  the  Court  of 
Exchequer,  I  think  that  those  cases  are  not  well  decided,  and 
that,  both  on  the  ground  that  they  are  contrary  to  the  true  con- 
struction of  the  Act,  as  deduced  from  a  proper  reading  of  it,  if  the 
question  were  res  integra,  and  also  on  the  ground  that  they  are 
opposed  to  cases  of  greater  weight  and  authority,  to  which  I  have 
also  referred.  I  have  to  apologise  to  your  Lordships  for  the 
length  at  which  I  have  considered  this  question;  but  I  trust 
that  the  importance  of  it,  and  the  great  weight  due  to  the 
authorities  on  both  sides,  will  be  a  sufficient  reason  for  my 
having  so  done. 

On  the  second  question  I  shall  not  detain  your  *Lord-  [*113] 
ships,  as  I  believe  there  is  no  difference  of  opinion  upon 
it    I  think  that  it  should  be  answered  in  the  negative. 

Mr.  Justice  Taunton.  The  first  question  propounded  by  your 
Lordships  to  the  Judges  is  one  of  very  considerable  difficulty, 
arising,  in  my  humble  judgment,  not  so  much  from  the  nature  of 
the  subject  when  properly  understood,  as  from  the  conflicting 
decisions  of  the  Courts  in  Westminster  Hall.  This  question  may 
be  considered  in  two  points  of  view ;  first,  whether  by  the  seizure, 
on  the  part  of  the  sheriff,  of  the  goods  undeT  the  writ  of  fieri 
faeias,  the  property  is  so  altered  as  to  leave  nothing  in  the  debtor 
upon  which  the  writ  of  extent  can  attach ;  and,  secondly,  whether 
the  statute  33  Hen.  VIII.  c.  39,  s.  74,  applies  to  the  present 
case ;  which  latter  inquiry  involves  a  consideration  of  the  law  as 
to  the  prerogative  with  respect  to  the  King's  debts  before,  and  at 
the  time  of  passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  laid  down  in  all 
vol.  xi.  —  37 
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the  text  books,  as  a  general  proposition,  that  the  property  of  goods 
is  not  altered,  but  continues  in  the  defendant  until  execution  exe- 
cuted, that  it  cannot  be  necessary  to  say  much  on  that  point 
But  then  a  question  arisss,  When  is  execution  executed,  that  is, 
completed  ?  It  would  seem  from  the  language  of  the  writ  of  fieri 
facias,  that  the  sheriff  has  not  completed  the  whole  of  his  duty 
under  the  writ  until  he  has  converted  the  goods  and  chattels  seized 
into  money,  for  the  writ  enjoins  him,  that  of  the  goods  and  chatteb 
of  the  defendant  he  cause  to  be  made  so  much  money ;  and  he  is 
further  enjoined  that  he  have  that  money  before  the  King  at 
Westminster,  on  the  return-day,  to  be  rendered  to  the  plaintiff; 

so  that  the  selling  or  making  of  the  goods  into  money 
[*  114]  appears  to  be  the  most  *  essential  part  of  the  sheriff's  duty. 

But  it  has  been  contended  in  many  of  the  cases  upon  this 
subject,  and  more  particularly  by  the  late  Mr.  Baron  Wood,  in 
his  elaborate  judgment  in  the  case  of  The  King  v.  Giles,  8  Price, 
314,  that  the  execution  is  executed  by  the  seizure,  and  certainly, 
if  that  were  the  case,  there  would  be  an  end  of  the  question, 
because  it  is  abundantly  clear  that  after  execution  executed  an 
extent  from  the  Crown  comes  too  late.  The  Attorney-General  v. 
Fort,  8  Price,  364,  in  a  note.  In  such  case  the  property  is  altered, 
and  the  Crown  cannot,  in  process  against  A.,  seize  the  goods  of  B. 
Considering  the  authority  by  which  this  proposition  of  the  seizure 
alone  changing  the  property  has  been  maintained,  it  becomes 
necessary  to  investigate  the  law  upon  the  subject,  and  examine 
the  grounds  upon  which  it  has  been  supported.  If  the  property 
be  altered  by  the  bare  seizure,  to  whom  does  it  pass  ?  They  say 
to  the  sheriff.  But  this  cannot  be,  for  the  goods  would  not  be 
forfeited  by  his  outlawry  or  conviction  of  felony,  nor  would  they 
pass  under  a  grant  of  all  his  goods;  and  if,  after  seizure,  the 
defendant  pays  the  debt  to  the  sheriff,  he  is  entitled  to  have  his 
goods  again  without  any  grant  from  the  sheriff,  or,  if  a  leasehold, 
without  a  reassignment  So  also,  I  apprehend,  if  goods  in  execu- 
tion are  burnt,  or  otherwise  injured,  without  fault  of  the  sheriff, 
it  is  the  loss  of  the  defendant  The  sheriff,  under  the  writ,  has 
a  mere  power  to  sell,  without  any  interest  vested  in  him,  except 
that  which  every  bailee,  such  as  a  carrier,  wharfinger,  &c. ,  who  is 
answerable  over,  has  for  his  own  protection.  This  interest,  if  so 
it  may  be  called,  is  denominated  a  special  property,  as  contradis- 
tinguished from  a  general  property,  and  in  respect  of  this  we  know 
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that  he  may  bring  trover  for  the  goods  seized  against  a  stranger, 
but  it  is  not  a  beneficial  interest  In  addition  to  these 
*  illustrations,  there  is  the  authority  of  Lord  Hardwicke,  [*  115] 
who  lays  it  down,  in  2  Eq.  Cases  Abridged,  381,  that 
neither  before  the  Statute  of  Frauds,  nor  since,  is  the  property  in 
the  goods  altered,  but  continues  in  the  defendant  until  the  execu- 
tion executed.  The  cases  cited  by  Mr.  Baron  Wood,  in  support 
of  his  opinion  that  the  property  is  altered  by  the  sheriffs  seizure, 
and  before  actual  sale,  by  no  means  bear  him  out  The  first  case 
he  cites,  with  respect  to  goods  and  chattels,  is  Zechmere  and  others 
v.  Thorowgood  and  another,  Comberb.  123,  3  Mod.  236.  That 
was  an  action  of  trespass,  not  trover,  brought  against  the  sheriff. 
The  extent  there  was  after  the  seizure,  and  before  any  sale  or 
venditioni  exponas  ;  and  it  appears,  certainly,  that  a  question  was 
made,  whether  the  extent  did  not  come  too  late,  and  the  Judges 
are  reported  to  have  intimated  an  opinion  that  it  did;  but  the 
case  was  not  decided  upon  that  ground ;  judgment  was  ultimately 
given  for  the  defendant  (and  not  for  the  plaintiffs,  who  impeached 
the  validity  of  the  extent),  upon  the  ground  that  they  could  not 
be  made  trespassers  by  relation.  The  opinions,  therefore,  thrown 
out,  were  mere  obiter  dicta,  and  the  reports  themselves  are  very 
loose  and  unsatisfactory.  In  one  of  them,  Comberbach's,  Lord 
Holt  is,  indeed,  reported  to  have  said,  "  the  property  of  the  goods 
is  vested  by  the  delivery  of  the  fieri  facias;  9  but  this  is  directly 
contrary  to  the  opinion  of  Lord  Hardwicke,  in  2  Eq.  Cas.  Abr., 
and  to  the  cases  of  Bardon  v.  Kennedy,  3  Atk.  739,  and  Phillips 
v.  Thompson,  3  Lev.  191 ;  in  the  latter  of  which  it  was  decided, 
that  by  the  delivery  of  the  writ,  the  goods  were  only  so  bound 
that  the  defendant  could  not  dispose  of  them  afterwards,  and  that 
the  delivery  of  the  writ  to  the  sheriff  is  no  execution  thereof ;  and 
this  dictum  of  Lord  Holt,  Lord  Mansfield,  in  Cooper  v. 
Chitty,  1  Burr.  20,  *  suspected  was  a  mistake  of  the  [*  H6] 
reporter.  The  next  case  relied  on  by  Mr.  Baron  Wood  is 
Cleric  v.  Withers,  6  Mod.  290 ;  in  that  case  the  principal  question 
was,  respecting  the  operation  of  the  stat  17  Car.  IL  c.  8,  upon 
a  judgment  by  default,  obtained  by  an  administrator,  whether,  as 
that  statute  applies  in  terms  only  to  judgment  after  verdict,  there 
could  be  any  personal  representative  of  the  intestate  who  could  by 
process  compel  the  sheriff  to  sell.  It  was  incidentally  contended 
there  by  counsel,  that  a  seizure  by  the  sheriff  was  a  satisfaction  of 
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the  debt,  and  therefore  that  the  plaintiff,  who  had  brought  a  scire 
facias  to  have  restitution,  should  not  have  it  But  the  utmost 
length  to  which  Lord  Holt  carried  this  was,  that  the  seizure  to 
the  value  of  the  debt  discharges  the  defendant,  unless  the  execu- 
tion be  afterwards  avoided,  and  that  the  seizure,  so  long  as  it  con- 
tinues, is  a  sufficient  bar.  But  the  point  really  determined  was, 
that  an  execution,  being  an  entire  thing,  when  once  begun,  shall, 
as  between  the  parties,  be  proceeded  with,  notwithstanding  a 
change  of  sheriff,  or  the  death  of  the  plaintiff,  nothing  having 
occurred  to  avoid  the  seizure,  or  to  intercept  the  authority  of  the 
sheriff  before  sale :  the  sale  under  such  circumstances  being  con- 
sidered but  a  formal  part  of  the  execution.  There  was  no  decision 
that,  as  against  one  having  a  paramount  claim,  the  property  by 
the  seizure  was  irrevocably  changed,  but  the  whole  is  consistent 
with  the  hypothesis,  that  the  goods  in  such  a  case  are  in  the 
custody  of  the  law.  With  respect  to  the  argument  drawn  from 
the  statute  21  Jac.  I.  c.  19,  which  provides,  that  where  no  exe- 
cution or  extent  has  been  served  and  executed,  creditors  by  judg- 
ment statute,  &c,  or  other  security,  shall  not  be  relieved 

thereupon  for  more  than  a  ratable  part  of  their  just  and 
[*117]  true  debts  with  the  bankrupt's  other  *  creditors,  without 

respect  to  any  greater  sum  in  such  judgment,  &c. ,  or  other 
security ;  upon  which  it  has  been  determined,  that  when  a  creditor 
has  obtained  judgment  and  sued  out  execution,  and  a  seizure  has 
been  made  under  it,  if  before  sale  an  act  of  bankruptcy  intervenes, 
the  judgment  creditor  shall  not  be  obliged  to  come  in  under  the 
commission,  but  the  sheriff  may  proceed  to  sell  the  goods ;  and 
from  which  determinations  Mr.  Baron  Wood  draws  the  conclu- 
sion, that  they  must  have  proceeded  on  the  ground,  that  as  soon 
as  goods  have  been  seized  under  a  fieri  facias,  that  seizure  is  con- 
sidered in  law  as  being  an  execution  executed :  the  answer  is,  that 
these  determinations  only  prove  that,  as  between  subjects,  an 
execution  once  begun  by  seizure,  shall  proceed  notwithstanding  a 
subsequent  act  of  bankruptcy  and  commission  issued ;  and  in  the 
case  of  AxiMey  v.  ffalsey,  Cro.  Car.  148,  which  I  believe  was  the 
first  decision  to  this  effect,  wherein  the  circumstances  were  nearly 
the  same  with  those  in  Stringefellow's  Case,  Dyer,  67,  b.,  the 
main  difference  being,  that  in  the  one  the  bankrupt  commissioners 
claimed  against  the  extent  upon  the  statute  staple,  and  in  the 
other  the  Crown,  the  Court  expressly  distinguished  it  from  the 
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case  in  Dyer,  by  saying,  u  for  there,  although  the  goods  were 
extended,  yet  they  were  not  delivered  to  the  cognusee,  and  the 
writ  was  not  returned,  and  the  writ  of  privilege  was  for  debt  due 
to  the  King,  wherein  the  King  has  his  prerogative  by  the  Common 
Law.  *  In  addition,  I  may  observe,  that  the  distinction  taken  in 
the  recent  cases  of  Wymer  v.  Kemble,  6  B.  &  C.  479;  NotUy  v. 
Buck,  8  B.  &  0.  160 ;  and  Morland  v.  Pellatt,  8  B.  &  C.  722, 
which  were  in  exposition  of  the  statute  6  Geo.  IV.  c.  16,  s.  108, 
proceeded  principally  upon  this  very  difference  between  a  mere 
naked  seizure  before  bankruptcy,  and  a  seizure  consum- 
mated by  sale,  or  the  *  payment  of  the  money  directed  to  [*  118] 
be  levied.  In  Wymer  v.  Kemble,  the  goods  of  the  debtor 
had  been  seized  under  a  fieri  facias,  and  delivered  to  the  creditor 
under  a  bill  of  sale  by  the  sheriff,  then  a  bankruptcy  followed, 
and  it  was  held  that  the  plaintiff  had  ceased  to  be  a  creditor,  the 
original  debt  having  been  extinguished  by  the  sale.  The  like 
decision  was  come  to  in  Morland  v.  Pellatt,  where,  though  there 
had  been  no  sale  of  the  goods,  the  balance  of  the  money  directed 
to  be  levied  had  been  paid  over  to  the  sheriff  before  the  act  of 
bankruptcy ;  but  in  Notley  v.  Buck,  where  the  sheriff  had  made  a 
seizure  before  the  act  of  bankruptcy,  but  the  goods  remained  in 
his  hands  unsold  at  the  time  of  it,  it  was  held  that  the  sheriff 
could  not  pay  over  to  the  creditors  the  proceeds  of  the  execution 
received  upon  a  sale  after  the  bankruptcy. 

But  although  the  position  that  the  property  is  not  divested  out 
of  the  debtor  by  mere  seizure  under  fieri  facias  was  partly  admitted 
by  the  counsel  for  the  plaintiff  in  error  in  this  case,  yet  it  was 
most  strongly  pressed  by  him  in  his  argument,  that  by  the  seizure 
the  judgment  creditor  here  had  a  claim  on  the  goods,  or  a  special 
property  therein,  and  that  the  Crown  under  an  extent  can  only 
take,  subject  to  that  lien,  a  special  property ;  and  this  right  of  the 
judgment  creditor,  he  observed,  had  not  been  adverted  to  in  any 
of  the  cases,  with  respect  to  the  property.  Many  other  cases 
might  be  added,  but  enough  probably  has  been  said ;  and  I  will 
only  add  the  authority  of  Mr.  Justice  Bayley.  In  Morland  v. 
Pellatt,  that  learned  Judge  says,  "  After  seizure  and  before  sale, 
the  sheriff  has  a  special  property  in  the  goods,  but  the  debtor  has 
the  general  property  up  to  that  time,  therefore  the  debt  is  not 
extinguished,  and  the  judgment  creditor  has  a  security 
for  his  debt;  this  special  property  is  *in  him,  not  as  [*119] 
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trustee  for  the  judgment  creditor,  but  for  the  purpose  of  his 
own  protection."  Neither  had  the  judgment  creditor  in  this 
instance  any  lien  on  the  goods.  [The  learned  Judge  here  cited 
cases  to  show  that  a  lien  can  only  exist  where  the  party  claiming 
it  has  possession,  whereas  the  possession  under  a  fieri  facias  is  that 
of  the  sheriff  who  holds  the  goods  in  the  custody  of  the 
[120]  law.]  But  if  there  was  no  lien,  the  cases  of  The  King 
v.  Humphrey,  1  M'Cl.  &  Y.  173 ;  The  King  v.  Lee,  6  Price, 
369  (20  R  R  664) ;  and  Casperd  v.  The  Attorney-General,  6 
Price,  411  (20  R  R  671),  which  were  cases  of  a  wharfinger's  and 
a  factor's  lien,  and  an  equitable  mortgage  by  deposit  of  the  title- 
deeds,  are  inapplicable,  the  creditor  there  having  actual  possession 
of  the  articles  in  respect  of  which  he  claimed.  But  when  goods 
are  in  what  is  called  the  custody  of  the  law,  the  property  is  as  it 
were  in  abeyance,  and  must  ultimately  belong  to  the  party  to 
whom,  under  all  the  circumstances,  the  law  adjudges  it 

But  it  was  said,  that  the  judgment  creditor,  by  force  of  the 
seizure,  had  at  least  a  security.  This  has  certainly  been  so 
decided  with  reference  to  the  6  Geo.  IV.  c.  16,  8.  108.  But  I 
do  not  see  what  it  proves.  The  security  may  be  vested  and  cer- 
tain, or  it  may  be  contingent  and  defeasible.  It  does  not  neces- 
sarily import  present  property,  nor  even  beneficial  interest  If 
tenant  for  life  without  impeachment  of  waste,  or  tenant  in  tail, 
sell  trees  standing  and  growing  on  the  land,  which  he  may  law- 
fully do,  the  vendee,  in  common  language,  might  be  said  to  have 
a  security  for  the  money  which  he  has  advanced,  but  if  the  vendor 
should  die  before  the  trees  are  severed  from  the  soil,  the  right  of 
the  remainder-man  or  issue  in  tail  steps  in  and  defeats  that  of  the 
vendee.  So  here,  although  the  judgment  creditor  had  a  security, 
yet  still  it  was  a  possible  case  —  I  say  no  more  at  present  —  that 
a  jus  tertii  might  interpose  and  destroy  it 

This  brings  me  to  the  consideration  of  the  second  branch  of  the 
question,  namely,  whether  the  extent  in  this  case  at  the  suit  of 
the  Crown  constituted  such  a  jus  tertii.  It  is  perfectly  clear,  that 
at  common  law  the  King  had  very  peculiar  prerogatives, 
[*  121]  much  beyond  *  the  common  right  of  a  subject,  for  the 
recovery  of  his  debts.  Of  these  (not  to  mention  others 
which  are  not  to  the  present  purpose)  one  was,  that  u  where  one 
was  indebted  to  the  King  and  likewise  to  other  persons,  the  King's 
debt  was  to  be  preferred  in  payment ;  that  is,  the  King  was  to  be 
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paid  before  any  other  creditor  of  the  party,"  and,  consequently, 
to  be  preferred  in  an  execution  (2  Madi  Exch.  183,  c.  23,  s.  7). 
The  general  rule  is,  and  this  has  been  acknowledged  in  all  the 
cases,  that  when  the  right  of  the  King  and  that  of  a  subject  con- 
cur, that  of  the  King  shall  prevail ;  see  the  instances  put  in  The 
Attorney-General  v.  Andrews,  Hardres,  23;  Plowden,  258,  259, 
264.  But  in  ancient  times  the  law  of  prerogative  went  further 
than  this,  and  provided  the  most  effectual  means  of  security  that 
the  King's  title  should  always  be  the  first  It  prohibited  the 
creditors  of  a  King's  debtor  even  from  taking  out  execution  until 
all  the  King '8  debts  were  satisfied,  although  the  King's  debts 
were  the  later  in  point  of  time;  and  if  the  King's  debtor,  not- 
withstanding, was  sued  or  attached,  the  King  had  a  remedy  by  a 
writ  of  protection  to  protect  his  debtor.  Co.  Litt  131,  b.  ;  Fitz. 
N.  B.  65,  66,  tit  Protection;  The  King  v.  Cotton,  Parker,  125. 
A  King's  debtor  could  not  make  a  will  to  dispose  of  his  chattels 
to  the  King's  prejudice,  nor  could  his  executor  have  administra- 
tion without  permission  from  the  King  or  Justices  or  Barons  of  the 
Exchequer,  upon  giving  security  to  answer  the  King's  debts;  see 
numerous  precedents  in  Maddox's  Exch.  c.  23.  These  preroga- 
tives have  at  different  times  been  controverted  and  regulated  by 
statutes,  but  these  very  statutes  testify  their  existence.  Thus  in 
the  statute  of  Magna  Charta,  9  Hen.  III.  c.  18,  it  is  enacted,  that 
if  any  holding  of  the  King  a  lay -fee  do  die,  and  the  sheriff 
show  the  King's  letters  patent  of  his  summons  *  for  debt,  [*  122] 
which  the  dead  man  did  owe  to  the  King,  it  shall  be  law- 
ful to  the  sheriff  to  attach  and  enrol  all  the  goods  and  chattels  of 
the  deceased  being  found  in  the  lay-fee  to  the  value  of  the  debt,  so 
that  nothing  thereof  should  be  amoved  until  the  debt  be  paid  off, 
and  the  residue  should  Temain  to  the  executors  to  perform  the 
testament  of  the  deceased.  Again,  the  stat  25  Ed.  III.  c.  19, 
after  reciting,  that  forasmuch  as  the  King  had  before  that  time 
made  protections  to  divers  people  which  were  bounden  to  him  in 
some  manner  of  debt,  that  they  should  not  be  impleaded  of  the 
debts  which  they  owed  to  others  till  they  had  made  gree  to  our 
Lord  the  King  of  that  which  to*  him  was  due  by  them  by  reason 
of  his  prerogative,  and  so  during  such  protections  no  man  hath 
sued  nor  durst  implead  such  debtors,  enacts,  that  notwithstanding 
such  protections,  the  parties  which  have  actions  against  their 
debtors  shall  be  answered  in  the  King's  Court  by  their  debtors, 
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and  if  judgment  be  thereupon  given  for  the  plaintiff  or  demand* 
ant,  the  execution  of  the  same  judgment  shall  be  put  in  suspense 
till  gree  be  made  to  the  King  of  his  debt,  and  if  the  creditors  will 
undertake  for  the  King's  debt,  they  shall  be  thereunto  received, 
and  shall  have  execution  against  the  debtors  of  the  debt  due  and 
adjudged  to  them,  and  also  shall  recover  against  them  as  much  as 
they  shall  pay  to  the  King  for  them.  After  the  passing,  there- 
fore, of  this  statute,  which  considerably  abridged  the  ancient  pre- 
rogative, although  a  subject  might  pursue  his  debtor  to  judgment, 
yet  he  could  not  sue  out  execution  until  the  King's  debts  were 
paid  or  secured.  The  King  being  entitled  to  the  first  execution, 
this  execution,  it  is  material  to  recollect,  at  the  common  law,  was 
against  the  body,  the  lands  and  the  goods  of  the  accountant  or 

the  King's  debtor:  Sir  William  HarberVs  Case,  3  Co. 
[*  123]  Rep.  *  12,  b.  ;  the  words  of  Lord  Coke  on  this  point  are, 

"  It  was  resolved,  that  at  the  common  law  the  body,  the 
land  and  the  goods  of  the  accountant  or  the  King's  debtor  were 
liable  to  the  King's  execution,  for  '  Thesaurus  regis  est  pacis 
vinculum  et  bellorum  nervi ; '  and  therefore  the  law  gave  the 
King  full  remedy  for  it :  and  therewith  agrees  5  Eliz. ,  Dyer,  224, 
and  Plow.  Com.  321.  Sir  William  Cavendish's  Case,  who  was 
treasurer  of  the  chamber,  24  Ed.  III.  ;  Walter  de  Chirton's  Case, 
and  infinite  precedents  in  the  Exch.,  to  prove,  that  for  the  King's 
debt,  the  body  and  the  land  of  the  debtor  shall  be  liable  by  the 
common  law  before  the  statute  of  33  Hen.  VIIL  c.  59."  The 
statute  did  not  give  to  the  Crown  this  triple  remedy,  and  whether 
it  could  be  pursued,  as  now,  by  one  single  process,  or  must  have 
been  separately  worked  out  by  different  writs,  is  a  matter  of  no 
moment  Thus  stood  the  law  until  the  statute  33  Hen.  VIIL 
c.  39  passed ;  and  upon  this  short  statement  there  seems  to  be  no 
doubt  that  if  no  alteration  of  the  law  in  this  respect  was  made 
by  that  statute,  the  King  in  the  present  instance  is  entitled  to 
preference  under  the  extent,  although  it  did  not  reach  the  sheriff 
until  the  fieri  facias  was  partly  executed  by  seizure;  for  it  would 
be  absurd  to  hold,  that  when  it  was  unlawful  to  issue  any  execu- 
tion before  the  King's  debt  wad  paid,  the  creditor,  by  his  dis- 
obedience to  the  law  in  suing  out  an  execution,  should  gain  an 
advantage  over  the  King.  Then  has  the  statute  33  Hen.  VIIL 
c.  39  altered  the  law  in  this  matter?  [Upon  an  examination 
of  that  statute  and  a  review  of  authorities,  the  learned  Judge 
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came  to  the  conclusion  that  it  had  not]   I,  therefore, 
humbly  give  it  as  my  opinion  that  the  first  question  pro*  [128] 
pounded  by  your  Lordships  should  be  answered  in  the 
affirmative. 

With  respect  to  the  second  question  submitted  to  the  Judges,  as 
to  any  difference  whether  the  writ  of  extent  be  in  chief  or  in  aid, 
I  am  of  opinion  that  in  this  respect  there  is  no  difference  between 
an  immediate  extent  and  an  extent  in  aid. 

Mr.  Baron  Vaughan.   After  much  consideration  devoted  [129] 
to  the  question  which  your  Lordships  have  been  pleased  to 
propound  to  the  Judges,  I  am  of  opinion  *  that  the  writ  [*  130] 
of  extent  issued  by  the  Crown,  under  the  circumstances 
stated,  ought  of  right  to  supersede  the  subject's  execution. 

During  the  progress  of  this  inquiry  my  mind  has  been  agitated 
by  doubts  suggested  by  a  review  of  the  conflicting  judgments  which 
have  been  pronounced  in  the  Superior  Courts  of  Westminster  Hall 
upon  this  long  controverted  question,  involving  a  claim  to  exercise 
an  important  prerogative  of  the  Crown  on  the  one  part,  and  a 
valuable  civil  right  of  the  subject  on  the  other. 

The  arguments  in  favour  of  the  plaintiff  in  error  may  be  resolved 
into  the  following  propositions :  — 

First,  That  no  prerogative  right  existed  in  the  Crown  by  the 
common  law  to  issue  an  extent  whereby  the  goods  and  chattels 
and  lands  of  the  King's  debtor  might  be  extended,  and  his  body 
seized,  to  enforce  the  payment  of  his  debt 

Secondly,  That,  admitting  the  existence  of  such  prerogative 
right  under  the  common  law,  it  was  restricted  and  controlled  by 
the  statute  33  Hen.  VIII.  c.  39,  so  as  to  prevent  its  operation  in 
the  case  sub  judice. 

Thirdly,  That,  independent  of  all  prerogative  right,  after  an 
actual  seizure  of  the  sheriff  under  a  fieri  facias,  at  the  suit  of  a 
judgment  creditor,  the  property  in  the  goods  taken  became  thereby 
altered,  no  longer  continuing  the  property  of  the  debtor,  and  con- 
sequently no  longer  amenable  to  the  process  of  the  Crown. 

Fourthly,  That  the  sheriff  acquired  by  the  seizure  such  a  special 
property  in  the  goods  as  to  deprive  the  Crown  of  any  benefit  to  be 
derived  from  this  process  of  extent 

The  main  question  depends  upon  the  true  construction  of  the 
33  Hen.  VIII.  c.  39,  s.  74;  but,  in  the  interpretation  of  this 
statute,  the  important  preliminary  inquiry  presents  itself;  viz., 
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whether  before,  and  independent  of,  any  legislative  enact- 
[*  131]  ments,  the  Crown  was  *  not  entitled  by  the  common  law  to 

extend  the  lands  and  to  take  the  body,  as  well  as  the  goods 
and  chattels,  of  the  King's  debtor  in  satisfaction  of  the  debt 
Sir  Edward  West,  in  his  Treatise  upon  the  Law  and  Practice  of 
Extents,  states  (but,  as  I  conceive,  erroneously)  that  the  Crown 
derived  its  power  of  issuing  an  extent  from  the  provisions  of  this 
statute.  In  page  108  he  observes,  that  u  This  statute  gave  to  the 
Crown  a  new  kind  of  execution  for  all  its  debts ;  a  species  too  of 
execution,  which,  before  that  statute  was  the  subject's  execution, 
and  the  subject's  only;"  and  in  page  110  he  repeats  u  that  the 
subject's  process  by  extent  being  imparted  to  the  Crown,  the 
Crown  will  of  course  have  the  same  rights  in  the  use  of  that 
process  as  the  subject" 

The  author  of  that  treatise  seems  to  have  been  betrayed  into 
this  error  by  what  I  would  rather  call  an  equivocal,  than  an  inac- 
curate, expression  of  Lord  Coke  in  his  Comment  upon  the  8th  cap. 
Magna  Charta,  2  Inst  19,  which  contains  the  following  passage : 
u  After  the  statute  33  Hen.  VIII.  c.  39  was  made  for  levying 
the  King's  debts,  the  usual  process  to  the  sheriff  at  this  day  is, 
Quod  diligenter  per  sacramentum, "  &c.  From  the  words,  "  after 
the  statute,"  Mr.  West  infers  that  the  King  was  not  empowered, 
by  virtue  of  his  prerogative  at  the  common  law,  to  issue  any  writ 
of  extent  to  enforce  the  payment  of  his  debts  before  that  statute, 
such  authority  being  created  and  conferred,  for  the  first  time,  by 
the  provisions  of  that  Act  Lord  Chief  Baron  Gilbert  understands 
this  expression  of  Sir  Edward  Coke's,  "after  the  statute,"  &c, 
in  the  same  sense,  although  he  suggests  a  doubt  respecting  its 
accuracy ;  for  in  page  127  of  his  Treatise  on  the  Court  of  Exchequer, 
after  transcribing  a  process  known  by  the  name  of  the  Long  Writ, 

he  observes,  "My  Lord  Coke  says  this  writ  was  made 
[*  132]  since  *  the  statute,  but  of  this  I  have  great  doubt,  because 

it  seems  so  contrived  that  an  inquisition  should  be  found 
whether  the  debtor  had  any  goods  or  chattels,  and  if  upon  inquisi- 
tion there  were  none  found,  then  to  extend  the  lands  and  to  take 
the  body  of  the  debtor.  So  that  it  seems  this  writ  might  have 
been  used  before  the  stat.  of  Hen.  VIIL,  without  any  violation  of 
Magna  Charta,  for  if  it  were  found  that  the  debtor  had  no  goods, 
they  might  seize  the  lands  and  take  the  body ;  and,  therefore,  it 
seems  to  be  a  writ  that  was  used  upon  motion  to  the  Court,  and  in 
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cases  of  necessity,  before  the  stat.  of  Hen.  VIII.  ;  but  since  that 
statute  they  may  have  a  capias  levari,  or  extent,  without  any  such 
inquisition  touching  the  goods."  The  opinion  of  Sir  E.  Coke 
appears  to  me  to  have  been  misapprehended.  I  do  not  understand 
him  to  affirm  that  the  King  had  no  power  of  issuing  an  extent  for 
the  levying  of  his  debts  before  the  statute,  but  that  the  particular 
writ  of  which  he  gives  only  a  partial  extract,  had  been  the  usual 
process  to  the  sheriff  since  that  statute,  and  was  so  at  that  day. 
Indeed,  the  very  first  passage  in  the  8th  chap,  of  Magna  Charta, 
upon  which  he  is  commenting,  "  Nos  vero  vel  ballivi  nostri  non 
seiziemus  terram  aliquam  vel  redditum  pro  debito  aliquo  quamdiu 
catalla  debitoris  prsesentia  sufficiant  ad  debitum  reddend  et  ipse 
debitor  paratus  sit  inde  satisfacere,  *  was  introduced  in  ease  of  the 
subject,  for  the  purpose  of  restraining  the  power  of  the  Crown,  and- 
correcting  an  abuse  of  the  prerogative,  by  preventing  the  seizure 
of  the  lands  and  rents  of  the  Crown  debtor,  where  goods  and  chat- 
tels could  be  found  sufficient  to  satisfy  the  debt  Lord  Coke 
observes  upon  this  passage,  that  *  by  order  of  the  common  law, 
the  King  for  his  debt  had  execution  of  the  body,  lands,  and  goods 
of  the  debtor, "  and  adds,  "  This  is  an  act  of  grace,  and  restraineth 
the  power  the  King  had  before. "  Both  the  text  and  the 
comment,  therefore,  conspire  to  prove  that  *  Lord  Coke  [*  133] 
could  never  intend  to  ascribe  the  origin  of  the  process  of 
extent  to  the  stat  of  Hen.  VIII.  :  indeed,  the  reports  of  that 
eminent  lawyer  are  replete  with  resolutions  confirming  the  pre- 
rogative right  of  the  Crown  to  issue  process  of  this  description 
from  the  earliest  times.  I  will  cite  one  case  only  from  his  reports 
in  proof  of  this  position,  Sir  William  HarberVs  Case,  3  Co.  Eep. 
12,  b.  It  was  there  resolved,  that  at  the  common  law,  the  body, 
the  lands,  and  the  goods  of  the  King's  debtor,  or  accountant,  were 
liable  to  the  King's  execution,  for  that  "  thesaurus  regis  est  pacis 
vinculum  et  bellorum  nervi,"  and,  therefore,  the  law  gave  the 
King  the  full  remedy  for  it;  and  therewith  agrees  the  5th  Eliz., 
Dyer,  224,  and  Plow.  Com.  321,  a;  Sir  William  Cavendish's 
Case,  24  Ed.  IIL  ;  Walter  de  ChirtorCs  Case ;  and  infinite  prece- 
dents in  the  Exchequer,  to  prove  that  for  the  King's  debt  the  body 
and  land  of  the  debtor  shall  be  liable  by  the  common  law  before 
the  statute  33  Hen.  VIII.  c.  39.  I  have  before  observed  that 
Lord  Coke  gives  only  a  partial  extract  of  the  usual  process  which 
he  states  to  have  issued  since  the  statute  33  Hen.  VIIL    If  the 
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whole  of  it  had  bfcen  inserted,  it  would  have  appeared  from  the 
concluding  part  whether  it  issued  from  the  office  of  the  King,  or 
of  the  Lord  Treasurer's  Remembrancer. 

The  long  writ  introduced  and  commented  upon  by  Lord  Chief 
Baron  Gilbert,  in  the  chapter  in  which  he  expresses  his  doubts 
respecting  the  accuracy  of  Lord  Coke  as  to  the  period  of  time 
when  that  species  of  process  was  first  issued  for  the  purpose  of 
securing  the  King's  debts,  was  undoubtedly  a  writ  from  the  office 
of  the  King's  Remembrancer,  as  appears  from  the  concluding  part 
of  it,  containing  an  injunction  not  to  sell  until  the  further  order  of 
the  Court ;  from  the  bonds  remaining  in  the  custody  of 
[*  134]  the  King's  Remembrancer;  and  from  *  its  referring  in  dis- 
tinct terms  to  the  stat  33  Hen.  VIII.  as  the  authority 
from  which  it  emanated,  and  being  also  signed  by  Masham,  who 
was  at  that  time  an  officer,  not  in  the  Lord  Treasurer's,  but  in 
the  King's  Remembrancer's  Office.  Without  professing  to  have 
examined  the  infinity  of  precedents  to  which  Sir  Edward  Coke 
alludes,  the  searches  I  have  made  have  satisfied  my  mind,  that 
from  that  department  of  the  revenue  office  in  the  Court  of  Exchequer 
under  the  control  and  management  of  the  Lord  Treasurer's  Remem- 
brancer, a  strong  prerogative  process  or  writ,  combining  in  effect 
the  fieri  facias,  the  levari  facias,  and  capias  corpus,  has,  from  the 
earliest  times,  been  issued  upon  special  application,  founded  upon 
the  necessity  of  the  case,  without  any  previous  summons  or  notice, 
and  directed  at  once  against  the  goods  and  chattels,  lands  and 
tenements,  and  body,  of  the  Crown  debtor,  to  levy  all  such  debts 
as,  by  being  charged  upon  the  revenue  rolls  in  that  office,  were 
become  in  the  nature  of  recorded  debts  or  duties.  The  more 
ordinary  and  usual  course  of  proceeding  was  to  transmit  them  to 
the  Pipe -office,  and  enter  them  upon  the  roll  annexed  to  the  sum- 
mons of  the  pipe,  to  be  levied  by  that  process ;  and  if  returned 
nihil  by  the  sheriff,  to  introduce  them  into  a  schedule,  as  described 
by  Lord  Chief  Baron  Gilbert,  and  send  them  into  the  office  of  the 
Lord  Treasurer's  Remembrancer,  to  be  levied  by  the  general  pre- 
rogative process,  or  long  writ,  which  issued  periodically,  at  two 
stated  seasons  of  the  year,  for  the  recovery  of  all  such  debts.  I 
will  not  abuse  youT  Lordships'  patient  attention  by  stating  the 
reasons  which  have  led  me  to  conclude  that  Lord  Chief  Baron 
Gilbert  may  have  confounded  the  long  writ  issued  from  the  office 
of  the  King's  Remembrancer,  under  the  authority  of  the  statute 
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33  Hen.  VIII.  with  the  long  writ,  which  it  has  been 
*  immemorially  the  course  of  the  Court  of  Exchequer  to  [*  135] 
issue  from  the  office  of  the  Lord  Treasurer's  Bemembrancer. 
It  may  be  sufficient  for  the  purpose  of  the  present  inquiry  to  take 
it,  upon  the  authority  of  so  eminent  a  judge,  who  presided  at  the 
head  of  the  Court  of  Exchequer,  that  long  anterior  to  the  statute 
of  Hen.  VIII. ,  such  debts  of  the  Crown  as  were  entered  on  the 
great  roll  in  the  Treasurer's  Remembrancer's  Office  might  be  levied 
by  a  process  having  the  force  and  virtue  of  an  immediate  extent 
I  would,  therefore,  conclude  my  observations  upon  this  first  branch 
of  the  inquiry  with  a  passage  from  Lord  Chief  Baron  Gilbert's 
Treatise  on  the  Court  of  Exchequer,  p.  90,  u  An  extent  of  a  later 
teste  supersedes  an  execution  of  the  goods  by  a  former  writ ;  because 
by  the  King's  prerogative  at  common  law,  if  there  had  been  an 
execution  at  the  subject's  suit,  and  afterwards  an  extent,  the 
execution  was  superseded  until  the  extent  was  executed,  because 
the  public  ought  to  be  preferred  to  private  property.  * 

I  proceed  to  the  second  branch  of  the  inquiry,  how  far  the 
statute  33  Hen.  VIII.  c.  39,  restricts  or  controls  this  prerogative. 
In  considering  the  legal  operation  and  effect  of  such  of  its  clauses 
as  have  relation  to  this  question,  we  should  remember,  that  it 
was  passed  at  a  period  of  time  when  that  monarch  was  in  the 
plenitude  of  his  power,  when  the  revenues  of  the  Crown  had  been 
recently  greatly  augmented  by  the  surrender  and  dissolution  of 
the  abbeys  and  monasteries,  and  by  the  daily  increasing  commerce 
atid  prosperity  of  the  kingdom ;  nor  can  we  f  oiget,  that  the  history 
of  that  reign  records  more  frequent  examples  of  sacrifices  extorted 
from  his  subjects  than  of  any  voluntary  surrenders  of  his  acknowl- 
edged prerogatives  to  them.  Upon  the  first  forty -nine  sec- 
tions of  this  statute,  relating  *  to  the  erection  of  the  Court  [*  136] 
of  Surveyors  of  the  King's  lands,  its  officers,  and  their 
authority  (all  which  have  long  since  ceased  to  exist),  it  becomes 
unnecessary  to  make  any  observations.  The  object  of  the  Legis- 
lature in  the  six  consecutive  enactments,  from  section  50  to  56 
inclusive,  was  the  more  speedy  recovery  of  debts  due  to  the  Crown 
upon  obligations  and  specialities,  which  not  being  (before  that 
Act)  enrolled  of  record,  were  not  amenable  to  the  strong  preroga- 
tive process  of  extent  The  statute,  therefore,  gave  them  the  force 
and  effect  of  obligations  acknowledged,  according  to  the  statute 
staple  at  Westminster.    It  gave  also  to  the  King  his  costs,  as  to 
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a  common  person.  It  gave  to  each  of  the  several  Courts,  as  well 
to  those  recently  erected  as  to  those  already  existing,  and  men- 
tioned in  the  55th  section,  the  same  co-extensive  power  and 
authority  to  commence  and  prosecute  suits  for  debts  and  duties 
grown  due  to  the  Crown  in  respect  of  obligations  remaining  in 
each  of  those  several  Courts  and  offices,  and  to  hear  and  determine 
them,  and  to  award  execution  upon  the  body,  lands,  and  goods  of 
the  parties  condemned  therein.  But  it  appears  to  me  a  fallacy  to 
suppose  that,  because  it  directed  in  what  offices  and  Courts  (some 
of  those  Courts  being  then  recently  erected)  the  suits  should  be 
commenced,  and  what  process  might  in  their  discretion  be  used 
(mentioning,  inter  alia,  the  capias,  extendi  facias,  &c),  therefore 
the  power  of  issuing  such  process  was  given,  for  the  first  time,  to 
the  Court  of  Exchequer.  As  applied  to  obligations  and  special- 
ties, which  before  that  statute  were  matters  in  pais,  not  yet 
ripened  into  matters  of  record,  I  admit  they  were  not  liable  to  the 
immediate  extent  until  rendered  mature  for  that  process  by  becom- 
ing enrolled  of  Tecord.  The  sections  to  which  I  have 
[*137]  referred,  from  50  to  56,  appear  to  me  exclusively  •appli- 
cable to  the  debts  and  duties  accruing  in  respect  of  the 
obligations  and  specialties  mentioned  in  those  sections.  Sec- 
tion 57  enlarges  the  jurisdiction  of  the  several  Courts  therein 
enumerated ;  extends  their  authority  to  a  variety  of  other  subjects 
having  no  relation  to  the  present  inquiry ;  and  after  introducing 
various  regulations  respecting  the  offices  of  receiver,  auditor, 
accountant,  &c.  (imposing  penalties  upon  them  for  the  breaches 
of  their  respective  duties),  the  statute  proceeds  to  enact  the  73rd 
and  74th  sections,  the  last  of  which  gives  occasion  to  the  present 
question.  The  73rd  section  directs,  that  in  all  actions  and  suits 
for  the  recovery  of  any  debts  which  shall  accrue  to  the  King  by 
reason  of  any  attainder,  outlawry,  forfeiture,  or  gift  of  the  party, 
or  by  any  other  collateral  way  or  means,  it  shall  be  sufficient  to 
declare  generally,  without  showing  the  circumstances  at  large, 
according  to  the  due  order  of  the  common  law.  Then  follows 
immediately  the  much-controverted  74th  section.  The  first  branch 
of  this  clause,  introducing  the  proviso,  contains  a  plain  declara- 
tion of  the  King's  prerogative  right,  under  the  common  law,  by 
which  he  was  at  all  times  entitled  to  have  his  suit  preferred,  and 
to  have  first  execution.  The  proviso  was  undoubtedly  intended  to 
ingraft  some  qualification  or  restriction  upon  that  right,  or  at 
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least  to  confer  a  privilege  upon  the  subject;  and  the  question 
arises,  as  to  the  extent  of  that  restriction  or  privilege.  By  stat 
25  Ed.  III.  c.  19,  the  subject  (notwithstanding  the  King's 
ancient  prerogative  of  granting  writs  of  protection)  was  empowered 
to  implead  his  debtor,  and  to  proceed  to  judgment,  with  a  stay  of 
execution  until  the  King's  debt  was  satisfied :  and  it  seems  to  me 
that  this  further  privilege  was  granted  by  the  74th  section  of  33 
Hen.  VIIL  c.  39,  viz.,  that  he  should  no  longer  be  restrained 
from  proceeding  to  issue  an  execution  in  those  cases  to 
which  *  that  section  applied,  viz. ,  in  which  the  Crown  had  [*  138] 
neither  commenced  any  suit  nor  awarded  any  process  be- 
fore his  judgment  was  obtained.  The  Legislature  did  not,  I  con- 
ceive, intend  to  interfere  in  any  cases  of  conflicting  or  concurrent 
executions,  but  simply  to  remove  the  restraint  continuing  upon 
the  subject  at  the  time  of  the  passing  of  the  Act  of  the  25th  Ed. 
III. ,  and  to  permit  him  to  sue  out  execution  without  being  guilty 
of  any  violation  of  the  law,  which  before  the  stat  33  Hen.  VIIL 
he  could  not  do.  The  section  being  silent  as  to  which  execution 
shall  be  first  satisfied,  imports  only  (according  to  my  view  of  it) 
that  the  subject's  execution  may  first  issue,  still  leaving  the  pre- 
rogative right  of  the  Crown  to  issue  an  extent  unimpaired. 

Supposing  this  to  be  the  true  construction  of  the  statute,  to 
what  suit  of  the  Crown  does  this  74th  section  extend  ?  Does  the 
proviso  or  condition  control  and  override  all  the  preceding  clauses 
in  the  Act,  or  is  it  confined  and  limited  in  its  operation  to  the 
subject-matter  of  the  73rd  section  immediately  preceding  ?  This 
question  is  involved  in  some  obscurity.  The  collocation  of  the 
sections  would  favour  the  latter  and  more  limited  construction, 
but  the  words  in  the  74th  section  are  sufficiently -general  and  com- 
prehensive to  embrace  other  debts  than  those  designated  in  the 
73rd  section  as  accruing  to  the  King  by  *  attainder,  outlawry,  for- 
feiture, or  gift  of  the  party,  or  by  any  other  collateral  way  or 
means.  *  At  the  same  time,  if  the  restriction  be  construed  to 
apply  to  every  species  of  Crown  debt,  so  as  to  include  the  obliga- 
tions and  specialties  mentioned  in  the  50th  section,  it  would 
involve  the  difficulty,  nay  absurdity,  of  supposing  that  an  Act 
of  Parliament,  passed  for  the  professed  purpose  of  facilitating 
the  speedy  recovery  of  the  King's  debts,  by  giving  them  the 
force  and  effect  of  a  statute  staple,  would,  instead  of 
♦expediting  their  payment,  place  the  King  in  a  more  [*  139] 
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unfavourable  position  than  any  of  his  subjects.  In  every  case 
between  subject  and  subject,  the  point  of  time  to  determine  the 
priority  of  execution  is  not  the  moment  in  which  judgment  is 
obtained,  but  that  in  which  the  execution  is  delivered  to  the 
sheriff;  whereas  the  construction  contended  for  by  those  who 
impugn  the  preferable  title  of  the  Crown,  would  give  to  the 
subject,  in  possession  of  a  judgment,  the  power  of  postponing 
indefinitely  the  King's  execution,  unless  there  had  been  an  incep- 
tion of  his  suit,  6r  an  award  of  his  process,  before  such  judgment 
was  signed.  I  interpret  the  word  "  debts  "  in  this  section  (taking 
it  with  reference  to  all  the  previous  provisions  of  the  statutes)  to 
mean  such  debts  as,  not  being  enrolled  of  record,  are  in  fieri  only, 
unascertained,  and  remaining  to  be  recovered  through  the  medium 
of  a  suit  to  be  commenced,  or  u  process  to  be  awarded, "  inasmuch 
as  informations  for  penalties  always  conclude  with  a  prayer  that 
process  may  be  awarded.  This  construction  would  also  embrace 
such  debts  as  are  mentioned  in  the  immediately  preceding  section ; 
and  unless  the  Crown  had  in  all  such  cases  actually  commenced 
the  suit,  or  awarded  its  process,  the  subject,  having  obtained  a 
judgment,  might  proceed  to.  issue  execution,  and  thereby,  in 
obedience  to  the  language  of  the  proviso,  prevent  the  King  from 
having  first  execution,  to  which  before  that  statute  he  was  entitled. 
I  do  not,  however,  read  the  clause  as  prohibiting  the  Crown  from 
issuing  an  extent  under  the  circumstances  stated  in  this  case. 

I  come  next  to  consider  the  question,  whether,  after  seizure  by 
the  sheriff  under  a  fieri  facias  at  the  suit  of  a  judgment  creditor, 
the  property  in  the  goods  taken  becomes  thereby  altered,  so  as 
to  be  no  longer  liable  to  the  extent  of  the  Crown  ?  The  Crown 
claims  to  be  entitled  to  priority  in  the  execution  of  its 
[*  140]  *  process  by  virtue  of  its  prerogative.  The  subject  denies 
the  existence  of  any  such  prerogative,  asserting,  that  after' 
the  execution  has  once  begun  by  an  actual  seizure  made,  the 
Crown  has  no  longer  any  right  to  intervene,  the  subject's  execution 
from  that  time  being  entitled  to  the  preference.  Upon  this  ques- 
tion the  Crown,  as  representing  the  public  in  respect  of  the  revenue, 
and  an  individual  creditor,  in  right  of  his  private  claim,  are  at 
issue.  For  the  subject,  the  cases  of  Uppom  v.  Summer  and  Borke 
v.  Dayrell,  and  for  the  Crown,  The  King  v.  Wells  and  Allnutt, 
and  The  King  v.  Sloper  and  Allen,  are  relied  upon  as  conclusive ; 
and  your  Lordships  are  constrained  to  elect  by  which  of  these 
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decisions  you  will  abide,  for  no  sophistry  of  argument  can  recon- 
cile them.  After  the  elaborate  comment  upon  these  cases,  and 
upon  all  the  authorities  applicable  to  this  subject,  and  upon  the 
principles  to  be  deduced  from  them,  which  your  Lordships  have 
heard  from  those  who  have  preceded  me,  I  shall  state  shortly  the 
reasons  which  have  determined  me  to  prefer  the  latter  judgments 
delivered  by  the  Court  of  Exchequer,  as  containing  the  sounder 
exposition  of  the  law,  and  as  resting  upon  the  more  solid  founda- 
tion. Any  judgment  pronounced  by  the  Court  in  which  Lord 
Chief  Justice  De  Grey  presided,  assisted  by  that  great  constitu- 
tional lawyer.  Sir  William  Blackstone,  by  Mr.  Justice  Gould, 
and  Mr.  Justice  Nares,  presents,  upon  the  first  view,  the  strongest 
claim  to  the  concurrence  of  any  English  lawyer;  but  I  must  con- 
fess, after  weighing  the  reasons  assigned,  and  the  authorities  upon 
which  the  judgment  of  the  Court  of  Common  Pleas  in  Uppom  v. 
Summer  professes  to  be  founded,  I  cannot  yield  my  judicial  assent 
to  it  The  whole  argument  upon  the  stat  33  Hen.  VIII.  as 
reported  in  2,  Sir  W.  Blackstone's  Eeports,  is  comprised  in 
this  single  observation,  viz. ,  *  that  the  former  part  of  the  [*  141] 
74th  clause  is  declaratory  of  the  old  prerogative  law,  and 
the  latter  a  new  restriction,  so  that  it  shall  not  take  place  after 
judgment  given  for  the  subject  The  authorities  on  which  this 
judgment  proceeded  are  still  more  unsatisfactory.  The  case  of 
Lechmere  v.  Thorowgood,  as  reported  in  Comberbach,  123,  and 
3  Mod.  236,  is  relied  on  as  the  prominent  ground  of  the  decision ; 
which,  together  with  Attorney-General  v.  Andrews,  Hardr.  23, 
and  the  passage  extracted  from  Lord  Chief  Baron  Comyns'  Digest, 
Vol.  II. ,  538,  viz. ,  u  If  execution  be  upon  a  judgment  against  the 
King's  debtor,  and  before  venditioni  exponas  an  extent  comes  at 
the  King's  suit,  those  goods  cannot  be  taken  on  the  extent,"  are 
referred  to  as  comprehending  the  pith  and  marrow  of  the  law 
embodied  in  this  solemn  judgment  As  to  The  Attorney -General 
v.  Andrews,  Lord  Chief  Baron  Steel's  judgment  appears  to  have 
proceeded  on  the  ground  that  the  execution,  which  was  an  elegit, 
was  perfect  and  consummated  before  the  extent  issued :  Hardr.  27, 
he  says,  "  The  subject's  title  is  prior  to  the  King's,  and  is  exe- 
cuted. "  And  he  adds,  a  Stringefellow's  Case,  in  Dyer,  is  un- 
answerable. "  And  as  to  the  passage  in  Lord  Chief  Baron  Comyns' 
Digest,  Vol.  II.,  538,  I  do  not  understand  him  as  throwing  the 
preponderating  weight  of  his  own  great  name  into  the  scale  to 
vol.  xi.  —  88 
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guarantee  the  credit  of  any  decision  where  he  cites  cases  to  sup- 
port it  Upon  the  authority,  therefore,  of  the  single  case  of 
Zechmere  v.  Thorowgood,  admitted  by  Mr.  Justice  Gould  to  be  a 
little  obscure,  from  being  reported  only  piecemeal  and  in  different 
books,  is  built  the  disputable,  or,  I  would  rather  say,  the  unten- 
able proposition,  that  after  execution  begun,  but  not  completed, 

the  King's  extent  comes  too  late.  I  have  examined  with 
[*  142J  care  the  several  reports  of  this  case  in  *  Comb.  123,  3 

Mod.  236,  1  Show.  12,  and  2  Vent  160,  from  which  it 
will  appear,  that  the  action  was  trespass  by  the  assignees  of  a 
bankrupt  against  the  sheriff  of  London  and  others,  for  seizing 
goods  under  a  fieri  facias  against  the  bankrupt  after  an  act  of 
bankruptcy  committed  by  him.  The  act  of  bankruptcy  was  com- 
mitted on  the  18th  of  April ;  the  seizure  was  on  the  29th.  After 
the  seizure,  an  extent  issued  at  the  suit  of  the  Crown.  The  case 
was  twice  before  the  Court,  once  in  Trinity  Term,  4  Jac  II. ,  of 
which  3  Mod.  gives  the  account ;  and  again  1  W.  &  M. ,  to  which 
Comberbach  and  Shower  refer :  "  The  Court  were  of  opinion  a  con- 
struction should  not  be  made  to  make  the  officer  a  trespasser  by 
relation,  for  the  taking  was  lawful  at  the  time. "  The  question, 
therefore,  as  to  the  right  of  the  Crown  to  have  the  extent  preferred 
to  the  execution,  was  not  the  point  depending  in  judgment ;  and 
supposing  Lord  Holt  to  have  said  what  Comberbach  imputes  to 
him,  viz.,  that  the  extent  came  too  late  after  the  fieri  facias 
delivered  to  the  sheriff,  it  could  be  regarded  only  as  an  obiter  and 
extra-judicial  dictum.  When  the  same  question  arose  in  Rorhe 
v.  Dayrell,  as  in  Uppom  v.  Summer,  Lord  Kenyon,  after  express- 
ing his  perfect  satisfaction  with  that  decision,  relied  upon  this 
proposition  as  the  basis  of  his  judgment,  viz.,  that  as  long  as  the 
property  of  the  debtor  remained  unaltered,  and  an  execution  at 
the  suit  of  the  subject,  and  an  extent  at  the  King's  suit,  issue 
against  the  debtor,  the  title  of  the  Crown  must  prevail ;  for  the 
point  to  be  considered  is,  in  whom  is  the  property  ?  He  then  pro- 
ceeds to  state,  that  as  the  property  of  the  debtor's  goods  is  bound 
by  the  delivery  of  the  writ  to  the  sheriff,  there  then  remains 

no  property  in  the  debtor  on  which  the  prerogative  of  the 
[*  143]  Crown  can  attach.   With  great  deference  to  the  *  judgment 

of  so  profound  a  lawyer,  I  venture  to  question  the  sound- 
ness of  this  opinion,  preferring  the  doctrine  of  Lord  Hard- 
wicke,  in  Lowthal  v.  Tomkins,  2  Eq.  Cas.  Abr.  382,  who  says, 
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"  that  neither  before  the  Statute  of  Frauds,  nor  since,  is  the  prop- 
erty in  the  goods  altered,  but  continues  in  the  defendant  until  the 
execution  executed.  The  meaning  of  these  words,  the  goods  shall 
be  bound  by  the  delivery  of  the  writ  to  the  sheriff,  is,  that  after 
the  writ  is  so  delivered,  if  the  defendant  makes  an  assignment  of 
his  goods,  unless  in  market  overt,  the  sheriff  may  take  them  in 
execution."  The  same  opinion  was  expressed  by  Lord  Holt  in 
Smallcomb  v.  Cross  and  another,  1  Lord  Baym.  251,  who  says,  "  If 
writ  of  execution  be  delivered  to  the  sheriff  against  A. ,  and  A. 
becomes  a  bankrupt  before  it  be  executed,  the  execution  is  super- 
seded ;  and,  consequently,  the  property  in  the  goods  is  not  abso- 
lutely bound  by  the  delivery  of  the  writ  to  the  sheriff.  But  the 
teste  of  the  writ  binds  against  all  sales  and  acts  of  the  party  him- 
self. "  The  same  point  was  decided  in  Phillips  v.  Thompson, 
3  Lev.  191.  Lord  Kbnyon,  in  the  judgment  I  am  commenting 
upon,  says,  "  The  point  to  be  considered  is,  In  whom  is  the  prop- 
erty ?  *  I  would  try  it  by  that  test.  If  the  property  be  not  in 
the  debtor  after  the  seizure,  and  before  the  sale,  I  would  ask,  in 
whom  is  it  ?  The  debtor  may,  at  any  moment  before  the  sale,  pay 
the  debt  and  demand  the  goods ;  nor  is  any  bill  of  sale  necessary 
to  retransfer  the  property  in  order  to  confirm  his  title.  Suppose 
the  goods,  whilst  remaining  in  the  custody  of  the  sheriff,  to  be 
consumed  by  lightning  or  destroyed  by  fire,  or  by  an  armed  tu- 
multuary force,  would  the  execution  be  satisfied  or  the  debt  dis- 
charged? suTely  not.  The  judgment  of  the  Court  of  King's 
Bench,  in  Thurston  v.  Mills,  16  East,  254,  furnishes  a 
direct  *  authority  on  this  point  Goods  were  taken  in  [*144] 
execution  by  the  sheriff  under  a  jL  fa.,  and  whilst  remain- 
ing unsold,  an  extent  at  the  suit  of  the  Crown,  of  a  subsequent 
teste,  issued,  under  which  the  sheriff  took  them,  subject  to  the 
former  seizure,  and  afterwards  sold  them  under  a  venditioni  exponas 
from  the  Court  of  Exchequer.  Money  had  and  received  was 
brought  by  the  plaintiff  in  the  original  action  against  the  sheriff 
for  the  proceeds  of  the  sale.  Lord  Ellbnborough,  in  delivering 
his  judgment,  observes,  "  Neither  the  money  nor  the  goods  were 
originally,  nor  at  the  time  of  the  action  brought,  the  property  of 
the  plaintiff. "  The  sheriff  had  indeed  seized  them  under  a  fieri 
facias,  but  the  plaintiff  acquired  no  property  in  them  by  the 
sheriff's  seizure.  If  they  had  been  burnt  in  the  hands  of  the 
sheriff,  the  plaintiff  would  not  have  borne  the  loss.    Lord  Kenyon 
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concludes  his  judgment  in  Rorke  v.  Dayrell,  in  these  words :  "  With 
respect  to  what  is  supposed  to  have  been  said  by  Lord  Mansfield, 
in  Cooper  v.  Chitty,  of  Comberbach  having  mistaken  Lord  Holt's 
opinion  in  Zechmere  v.  Thorowgood,  it  is  as  probable  that  the 
report  of  that  observation  is  mistaken. "  If  Lord  Kenyon,  before 
he  delivered  his  judgment  in  Rorke  v.  Dayrell,  had  fortunately 
referred  to  his  own  note  of  Cooper  v.  Chitty,  which  has  since  been 
published  by  Mr.  Hanmer,  from  his  Lordship's  original  manu- 
script, instead  of  impeaching,  he  must  have  borne  testimony  to 
the  accuracy  of  Sir  James  Burrow's  report  of  Lord  Mansfield's 
judgment  in  that  particular.  The  notes  of  Lord  Kenton  and  of 
Sir  J.  Burrow  on  this  point  are  in  such  perfect  harmony,  that 
the  one  may  be  considered  a  fac-simile  of  the  other,  and  I  will 
transcribe  them.    Lord  Mansfield  is  reported  by  Sir  J.  Burrow 

to  have  said  u  that  Comberbach,  in  giving  the  judgment 
[*145]  of  the  Court,  which  is  the  only  *  sensible  part  of  his 

whole  report  (for  it  is  plain  to  me  that  he  did  not  under- 
stand the  former  argument  on  the  former  day,  which  is  the  first 
part  of  his  report  of  the  case),  agrees  with  Shower,  and  says  'that 
the  Court  were  of  opinion,  that  a  construction  should  not  be  made 
to  make  the  officer  a  trespasser  by  relation,  for  the  taking  was 
lawful  at  the  time ; '  but  he  must  be  mistaken  in  the  first  part  of 
his  report,  for  Lord  Chief  Justice  Holt  could  never  say,  that  the 
property  of  the  goods  is  vested  by  the  delivery  of  the  fi.  fa. ,  and 
the  extent  of  the  King  afterwards  comes  too  late.  No  inception 
of  an  execution  can  bar  the  Crown."  The  following  passage  is 
extracted  from  Lord  Kenyon 's  report  of  Cooper  v.  Chitty,  as 
published  by  Mr.  Hanmer,  p.  422 :  *  This  case  of  Zechmere  v. 
Thorowgood  is  reported  in  two  other  books :  in  Comberbach,  123, 
the  latter  part  of  the  case  is  agreeable  to  that  of  Shower,  that  a 
construction  should  not  be  made  to  make  the  officer  a  trespasser 
by  relation.  As  to  the  other  part  of  the  report,  it  is  manifest  to 
me  that  he  did  not  understand  what  they  were  arguing  about,  for 
he  makes  Lord  Holt  say,  what  he  could  never  say,  about  barring 
the  extent  of  the  Crown.  In  3  Mod.  it  is  as  plain  that  the  reporter 
misunderstood  what  passed,  for  he  says,  that  the  extent  came 
too  late,  and  that  the  property  was  bound  by  the  fi.  fa. ,  though 
the  contrary  is  very  clear.  *  The  inference  I  draw  from  all  the 
authorities  upon  the  subject,  whether  the  question  be  considered 
with  regard  to  executions  on  statute  staple,  or  to  executions  at 
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common  law  by  fi.  fa.  or  elegit,  is  this,  namely,  that  the  extent 
of  the  Crown  must  be  preferred  if  the  execution  be  not  perfectly 
executed  by  the  delivery  of  the  land  to  the  creditor,  or 
*  by  the  sale  of  the  goods ;  that  the  inception  of  the  exe-  [*  146] 
cution  by  the  bare  seizure  of  the  goods  will  not  bar  the 
Crown ;  that  the  execution  must  be  no  longer  in  progress  but  com- 
pleted ;  and  that  until  the  actual  sale  the  property  is  not  altered 
or  divested  from  the  original  owner.  Mr.  Baron  Wood,  in  the 
elaborate  judgment  delivered  by  him  in  the  Court  below,  and 
reported  in  8  Price,  314,  seems,  throughout  his  most  able  argu- 
ment, to  admit,  that  in  order  to  exclude  the  process  of  the  Crown, 
the  execution  of  the  subject  must  be  executed.  But  he  insists 
that  the  act  of  seizure  by  the  sheriff  is  for  that  purpose  a  full  and 
final  execution.  But  neither  the  cases  he  cites,  nor  his  reasoning 
to  illustrate  that  position,  have  succeeded  in  making  me  a  convert 
to  his  opinion.  Curzon's  Case,  3  Leon.  239,  4  ib.  10,  cited  by 
that  learned  Judge,  to  show  that  the  prerogative  of  preference  is 
determined  when  the  subject's  final  execution'  has  begun,  proves, 
on  the  contrary,  as  it  appears  to  my  mind,  that  it  is  not  deter- 
mined until  the  subject's  execution  was  perfect  and  consummated 
by  the  delivery  of  the  land  to  the  creditor  under  the  liberate.  The 
only  point  remaining  to  be  considered,  namely,  whether  the  sheriff 
acquired  by  the  seizure  such  a  special  property  in  the  goods  as  to 
defeat  the  process  of  the  Crown,  has  been  so  fully  discussed  by  my 
learned  brothers  who  have  preceded  me,  and  to  whose  judgment  I 
take  leave  to  refer  (more  especially  to  my  Brother  Alderson's)  as 
illustrating  my  view  and  incorporating  my  opinion  on  that  sub- 
ject, that  I  willingly  spare  your  Lordships  the  fatigue  of  attending 
to  my  examination  of  it  in  detail.  That  the  sheriff  is  invested 
with  power,  as  the  ministerial  officer  of  the  law,  to  protect  the 
property  whilst  remaining  in  his  custody,  for  the  benefit 
of  those  who  maybe  entitled  to  it,  *  cannot  be  disputed.  [*  147] 
Against  a  wrong-doer,  he  may  maintain  trover  or  trespass; 
but  from  thence  I  apprehend  no  inference  can  be  drawn  unfavour- 
able to  the  rights  of  the  Crown.  He  may  still  be  called  upon 
to  execute  His  Majesty's  process  of  extent,  subject  to  any  legiti- 
mate claim  of  property  in  third  persons  previously  existing  and 
capable  of  being  established.  My  Brother  Alderson  has  accurately 
defined  the  state  and  condition  of  such  property  as  being  in  custodia 
legie.    I  will  therefore  dismiss  this  last  head  of  inquiry  with  an 
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observation  of  Lord  Hobabt's,  extracted  from  his  judgment  in 
Sheffield  v.  Badcliffe,  Hob.  339,  when  commenting  upon  Strings- 
fellow's  Case,  1  Dyer,  67,  so  often  referred  to.  The  passage  is  in 
these  words :  "  Stringef ellow  sued  an  extent  upon  statute  staple 
against  Brownsoppe.  The  sheriff  of  Bedfordshire  extended  the 
land  and  appraised  the  goods,  and  seised  them  into  the  King's 
hands,  but  before  liberate  an  Exchequer  writ  for  a  debt  of  £100  of 
the  King's,  to  be  levied  upon  Brownsoppe,  came  to  the  sheriff,  who 
returned  on  the  writ  this  special  matter  into  the  Exchequer,  and  he 
made  the  same  return  into  the  Chancery  upon  the  liberate,  and  that 
there  were  no  other  goods ;  yet  he  was  enforced,  notwithstanding  the 
custody  of  the  law,  to  serve  the  King. "  For  these  reasons,  I  am 
of  opinion,  that  the  King's  extent  is  entitled  of  right  to  be  pre- 
ferred to  the  subject's  execution,  and  that  there  is  no  solid  distinc- 
tion to  be  made  between  an  extent  in  chief  and  an  extent  in  aid. 

I  fear  that  I  have  rendered  myself  obnoxious  to  the  imputation 
of  trespassing  too  largely  upon  your  Lordships'  valuable  time. 
My  apology  for  doing  so  may  be  found  in  the  importance  and 

difficulty  of  the  subject,  which  has  for  so  many  years 
[*  148]  been  considered  in  *  Westminster  Hall  as  vezata  qucestio, 

distracting  and  dividing  the  opinions  of  the  most  enlight- 
ened Judges.  If  the  judgment  which  I  have  humbly  submitted  to 
your  Lordships  be  deemed  erroneous,  I  shall  at  least  have  the  con- 
solation of  reflecting  that  I  am  under  the  shade  of  great  authority, 
"  Magno  se  judice  quisque  tuetur. " 

Mr.  Justice  Gaselee  dissented,  being  of  opinion  —  on  the 
authority  (amongst  others)  of  Lechmere  v.  Thorowgood  (Comberbach, 
123),  and  Clerk  v.  Withers,  2  Lord  Kaym.  1075  — (1)  that  by  the 
seizure  under  the  fi.  fa.  the  property  —  at  least  a  special  property 
—  in  the  goods  vested  in  the  sheriff;  (2)  that  this  special  prop- 
erty prevailed  against  the  Crown,  as  it  had  been  decided  (and  was 
not  denied)  that  the  right  of  an  equitable  mortgage  {Casper d  v. 
Attorney-General,  1819,  6  Price,  411,  Daniell,  238,  20  R  R  671), 
or  of  a  factor  having  a  special  property  in  security  of  advances 
(B.  v.  Zee,  1819,  6  Price,  369,  20  R  R  664),  or  of  a  wharfinger 
having  a  lien  on  goods  for  his  general  balance  (J?,  v.  Humphrey, 

1  M'Cl.  &  Y.  173),  would  prevail.  Further,  he  was  of 
[  157]    opinion  that  the  stat  33  Hen.  VIII.  c.  39,  s.  74,  abridges 

the  prerogative  process  of  the  Crown,  and  prevents  it 
from  taking  effect  in  this  case,  the  King's  suit  not  having  been 
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taken  or  commenced,  or  process  awarded  at  his  suit  before 
*  j  udgment  on  the  fi.  fa.  For  this  he  cited  Attorney-Generai  [*  158] 
v.  Andrews,  Hardr.  23 ;  Uppom  v.  Summer,  2  Blackst  1251, 
1294;  R  v.  Dickinson,  Parker,  262;  and  Borke  v.  Dayrdl,  4  T. 
R  402. 

Mr.  Justice  Littledale  was  also  of  opinion  that  the  writ  of 
extent,  in  this  case,  ought  not  to  be  executed  by  the  sheriff  by 
extending  and  seizing  the  goods  into  the  King's  hands  and  selling 
them  to  satisfy  the  King's  debt  Besides  arguments  founded  on 
the  same  class  of  authorities  with  those  relied  on  by  Mr.  Justice 
Gaselee,  he  argued  from  the  cases  decided  on  the  bankrupt  laws, 
particularly  the  statute  of  Jac.  L  a  19,  a  9,  under  which  it  has 
become  settled  law  that  where  a  creditor  has  obtained  judgment 
and  sued  out  a  fieri  facias,  and  a  seizure  has  been  made  under  it, 
that  is  "  execution  executed  "  within  the  statute,  to  the  effect  that 
the  execution  creditor  obtains  priority  over  the  creditor  coming 
in  under  the  commission. 

Mr.  Baron  Baylet,  after  commenting  on  the  authori- 
ties, concluded  as  follows :  I  am  of  opinion,  that  if  the  [  199] 
sheriff  seizes  goods  under  a  fieri  facias  at  the  suit  of  a  sub- 
ject, and  if,  while  the  goods  he  seized  remain  in  his  hands,  an 
extent  issues  at  the  suit  of  the  Crown,  those  goods  are  liable  to 
the  Crown's  extent  Upon  the  second  question,  "  Does  it  make 
any  difference  whether  the  writ  of  extent  was  in  chief  or  in  aid  ? " 
I  am  of  opinion,  it  does  not  The  Attorney-General  v.  Capel  (2 
Show.  481)  was  an  extent  in  aid. 

Lord  Chief  Justice  Tindal.  The  questions  proposed  by  your 
Lordships  have  been  so  often  adverted  to  by  the  learned  Judges 
who  have  preceded  me  in  delivering  their  opinions,  that  it  is 
altogether  unnecessary  to  refer  to  them.  I  shall  content  myself 
therefore  with  saying  that,  upon  the  first  question  proposed 
by  your  Lordships,  I  agTee  in  opinion  with  the  *  majority  [*  200] 
of  the  Judges,  that  the  extent  in  aid,  tested  and  delivered 
to  the  sheriff  after  the  seizure  by  the  sheriff  under  the  fi.  fa. ,  but 
before  the  sale  under  such  writ,  is,  by  law,  to  be  first  executed  by 
the  sheriff,  without  regard  to  the  writ  of  fi.  fa. 

It  appears  to  me,  my  Lords,  that  the  whole  question  depends 
upon  the  determination  of  two  points,  and  two  points  only :  first, 
whether  the  property  of  the  Crown  debtor  is  altered  by  the  seizure 
of  the  sheriff  under  the  fi.  fa.;  and,  secondly,  supposing  such 
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property  to  remain  unaltered,  whether  the  statute  33  Hen.  VIII. 
applies  to  the  present  case,  by  restraining  that  which  before  the 
statute  was  the  undisputed  prerogative  of  the  Crown,  namely,  the 
preference  of  the  Crown  where  the  execution  of  the  Crown  conies 
in  competition  with  that  of  the  subject;  for  if  the  property  in  the 
goods  seized  under  the,/?,  /a.  remains  still  in  the  debtor  unaltered 
by  such  seizure,  then  the  execution  of  the  subject's  writ  is  begun 
only,  not  completed,  at  the  time  of  the  issuing  the  Crown  process ; 
both  the  writs  are  then  in  conflict  and  competition  together,  and 
the  goods  of  the  subject  are  then  within  the  exigency  of  the  writ 
of  extent,  which  calls  upon  the  sheriff  "  to  take  and  seize  into  the 
King's  hands  all  the  goods  and  chattels  which  the  defendant  then 
has  (that  is,  at  the  time  of  the  teste  and  issuing  of  the  extent),  to 
satisfy  the  King's  debt,  *  unless,  indeed,  the  statute  of  Henry  VIIL 
has  interposed  a  restriction  applicable  to  the  present  case. 

That  the  determination  of  these  two  points  does  in  fact  involve 
the  whole  of  the  present  inquiry,  appears  from  this,  that  the  only 
two  direct  authorities  for  the  preference  of  the  subject's  execution 
are  grounded  on  those  two  points  alone :  the  case  of  Uppom  v. 

Summer  resting  on  the  application  of  the  statute  33  Hen. 
[*201]  VIIL,  *and  the  case  of  Rorke  v.  Dayrell  being  decided 

by  Lord  Kenyon  on  the  alteration  of  the  property  in  the 
goods,  and  by  the  other  three  Judges  on  the  authority  of  the 
above-mentioned  statute.  And,  upon  the  first  of  these  points,  it 
appears  to  me  that  the  property  in  the  goods  seized  under  the  fi. 
fa.  is  not  in  any  manner  altered  by  the  seizure,  but  that  it  still 
continues  in  the  debtor  until  the  actual  transfer  thereof  by  the 
sheriff's  sale  under  the  writ  to  a  stranger.  If  the  property  is 
changed  by  the  seizure,  it  must  be  transferred  either  to  the  judg- 
ment creditor  or  to  the  sheriff;  but  there  are  no  words  in  the  writ 
to  give  it  to  either.  The  sheriff  is  directed  by  the  writ  of  fi.  fa. 
"  to  cause  to  be  made  of  the  goods  and  chattels  of  the  defendant 
the  debt  or  damages  recovered  by  the  plaintiff ;  "  in  this  respect 
the  language  of  the  fi.  fa.  differing  from  that  of  the  elegit,  by 
which  he  is  directed  "  to  deliver  to  the  plaintiff  all  the  chattels 
of  the  debtor,  and  a  moiety  of  the  land,  until  the  debt  be  levied. " 
So  far,  indeed,  is  the  property  in  the  goods  from  being  transferred 
to  the  plaintiff  in  the  suit,  that  the  sheriff  cannot  deliver  the 
goods  to  the  plaintiff  in  satisfaction  of  the  debt  Thomson  v.  Clerk 
(Cro.  Eliz.  504).    Again,  if  the  defendant  in  the  action,  after 
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seizure  of  his  goods  under  the  fi.  fa. ,  pay  the  debt  to  the  sheriff, 
he  retains  his  goods,  and  is  discharged  from  his  execution;  and 
any  further  remedy  of  the  plaintiff  is  against  the  sheriff  only ; 
Cro.  Eliz.  209.  But  if  the  property  in  the  goods  had  been  altered, 
if  it  had  vested  either  in  the  plaintiff  himself  or  the  sheriff,  or 
had  become  an  actual  pledge  or  security  for  the  payment  of  the 
debt,  it  is  difficult  to  see  upon  what  principle  the  defendant  should 
hold  his  goods  again  discharged  of  the  debt,  before  actual  payment 
thereof  has  been  made  to  the  plaintiff.  Again,  if  the 
goods,  after  seizure  under  the  *  writ,  but  before  sale,  are  [*  202] 
destroyed  by  any  unavoidable  means  without  the  sheriff's 
default,  the  loss  does  not  fall  either  upon  the  plaintiff  or  upon  the 
sheriff,  but  upon  the  debtor,  on  whose  goods  a  second  levy  may 
be  made ;  Hob.  Eep.  60 :  but  if  the  property  in  the  goods  had 
been  altered  by  the  seizure,  why  is  not  the  loss  to  fall  upon  the 
party  whose  property  they  have  become,  as  undoubtedly,  after 
the  sale,  the  loss  would  be  that  of  the  purchaser.  Again,  if  the 
sheriff,  having  received  two  writs  of  fi.  fa. ,  sell  under  that  which 
is  last  delivered  to  him,  although  he  make  himself  liable  to  the 
plaintiff  who  delivered  the  first  writ,  the  property  of  the  goods  is 
bound  by  the  sale  under  the  second  writ,  and  the  party  cannot  sell 
them  by  virtue  of  his  execution  first  delivered,  Smallcomb  v. 
Cross  (1  Ld.  Raym.  252) :  and  yet,  if  the  property  was  altered  by 
the  delivery  of  the  first  writ  to  the  sheriff,  upon  what  principle 
can  the  sale  under  the  second  convey  the  property  to  a  stranger. 
The  case  of  Hutchinson  v.  Johnston  (1  T.  R.  729)  decides  the 
converse  of  this  last  proposition,  viz.,  that  if  the  sheriff  seizes 
under  the  writ  last  delivered  to  him,  but  before  sale  discovers  that 
another  writ  has  been  delivered  to  him  at  an  earlier  time,  and 
sells  under  the  writ  first  delivered,  and  satisfies  the  debt  of  the 
plaintiff  in  the  earlier  writ,  he  is  justified  in  so  doing,  though  if 
he  had  sold  under  the  second  writ  he  could  not  have  done  so. 
These  two  authorities  seem  decisive  that  it  is  the  sale,  not  the 
seizure,  which  alters  the  property.  It  has,  however,  been  argued, 
that  the  rule  of  the  common  law,  by  which  the  property  in  the 
goods  is  bound  by  the  award  of  the  writ  of  execution,  altered 
as  it  has  since  been  by  the  Statute  of  Frauds,  so  as  to  become 
bound  only  by  the  delivery  of  the  writ  to  the  sheriff,  implies 
that  the  property  is  divested  out  of  the  debtor  by  such 
*  delivery  of  the  writ    But  the  meaning  of  those  words  [*  203] 


602 


EXECUTION. 


Ho.  1.  — OilM  t.  Gram,  1  H.  L.  0.  90S,  9M. 

have  been  explained  and  defined  by  various  decisions.  It  will 
be  sufficient  to  cite  the  case  of  Payne  v.  Drewe  (4  East,  523),  in 
which  all  the  former  cases  are  considered,  and  in  which  Lord 
Ellenborough,  C.  J. ,  lays  down  the  rule  to  be,  that  *  the  goods 
are  bound  by  the  delivery  of  the  writ  to  the  sheriff  as  against  the 
party  himself,  and  all  claiming  by  assignment  from  or  representa- 
tion through  or  under  him.  *  In  this  sense,  and  to  this  extent, 
therefore,  may  the  goods  of  the  defendant  be  bound  by  the  delivery 
of  the  writ  to  the  sheriff,  without  the  consequence  contended  for, 
that  the  property  of  the  goods  is  in  any  manner  altered  thereby. 
It  has  further  been  contended,  that  as  the  sheriff  may  main* 
tain  an  action  of  trespass  or  trover  against  any  wrong-doer  for 
taking  goods  which  he  has  seized,  it  therefore  follows,  that  he, 
and  not  the  defendant,  has  the  property  in  the  goods  so  seized. 
But  to  this  argument  it  appears  sufficient  to  answer,  that  any 
person  who  has  the  legal  possession  of  goods,  though  not  the 
property,  may  maintain  this  action  against  a  wrong -doer,  for  a 
mere  wrong-doer  cannot  dispute  the  title  of  the  party  who  is  in 
the  possession  of  the  goods  with  any  colour  of  legal  title.  The 
sheriff,  no  doubt,  has  the  legal  custody  and  possession  of  the  goods 
after  seizure,  he  has  a  special  property  in  them  for  that  purpose, 
for  the  law  has  directed  him  to  seize  and  make  sale  thereof.  But 
this  affords  no  argument  that  the  absolute  property  in  the  goods 
is  altered  and  divested  from  the  defendant,  for  the  very  same  action 
is  maintainable  by  the  finder  of  goods  against  the  person  who 
wrongfully  takes  them  from  him,  or  by  the  carrier  of  goods  for 
hire,  or  by  bailee  of  goods,  against  a  trespasser ;  and  yet  in  the 

three  cases  last  put,  the  absolute  property  is  not  divested 
[*  204]  from,  but  still  remains,  *  in  the  true  owner.    But  it  is 

argued  at  the  bar,  and  that  appears  to  be  the  main  ground 
of  argument,  that  the  sheriff  having  such  special  property,  the 
extent  can  only  take  the  goods  of  the  debtor  subject  to  such  special 
property,  just  as  goods  in  pawn  can  only  be  taken  subject  to  the 
pledge,  and  lands  mortgaged  can  only  be  taken  subject  to  the 
claims,  both  legal  and  equitable,  of  the  mortgagee.  In  those  cases, 
however,  the  property  has  actually  been  altered  by  the  act  of  the 
debtor  himself,  under  an  express  contract  made  between  himself 
and  the  other  party,  for  the  benefit  of  such  other  contracting  party. 
It  is  a  contract  complete  and  consummate  before  the  seizure  under 
the  extent    It  is  alienation  of  the  property,  which  amounts,  pro 
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tanto,  to  a  sale.  As  therefore  the  Crown  process  could  not  seize 
upon  property  actually  parted  with  and  sold,  so  neither  can  it 
seize  property  so  partially  sold,  except  subject  to  the  rights  of 
the  partial  purchaser.  But  in  the  case  under  consideration,  no 
property  has  been  parted  with  by  the  Crown  debtor  under  any 
contract  previously  made ;  the  goods  are  not  sold ;  they  are  only 
in  the  way  to  be  sold.  It  would  be  a  better  definition  of  the 
sheriff's  relation  to  these  goods,  to  say  he  has  them  in  his  custody 
under  a  power  to  sell  them,  than  any  actual  interest  or  property 
in  them.  His  situation,  indeed,  cannot  be  better  defined  than  by 
saying  the  goods  are  in  custodia  legis,  a  phrase  which  plainly  dis- 
tinguishes a  mere  custody  and  guardianship  in  the  goods  from  a 
change  in  the  property.  So  far,  therefore,  as  a  special  property 
in  the  goods  is  necessary  for  their  safe  custody  against  wrong- 
doers,  and  to  render  the  execution  of  his  public  duty  useful  to  the 
judgment  creditor,  so  far  he  may  be  said  to  have  the  property ;  but 
beyond  this,  and  as  against  the  rights  of  adverse  claimants, 
there  is  no  authority  that  he  has  any  *  property  at  all.  [*  205] 
The  only  question  can  be,  Has  the  property  passed  from 
the  debtor  to  any  other  person  ? 

It  has  been  further  contended,  that  the  decisions  which  have 
taken  place  under  the  statute  21  Jac.  c.  29,  s.  9,  are  an  authority 
to  show  that  the  execution  is  executed  upon  the  mere  act  of  seizure 
by  the  sheriff,  and  that  the  subsequent  sale  is  no  more  than  a 
formal  completion  of  the  execution.  By  that  statute  it  is  enacted, 
"  that  the  creditors  who  have  security  for  their  debts,  whether  by 
judgment,  statute,  &c,  whereof  there  is  no  execution,  or  extent 
served  and  executed,  upon  the  lands  and  tenements,  goods  and 
chattels,  of  the  bankrupt,  shall  come  in  ratably  with  the  other 
creditors.*  And  it  must  be  admitted,  that  under  that  statute 
various  decisions  have  determined,  that  if  the  sheriff  has  once 
entered  and  seized,  a  subsequent  act  of  bankruptcy  before  sale 
comes  too  late  to  vest  the  property  in  the  assignees.  It  is  con- 
tended, therefore,  that  by  the  seizure  of  the  sheriff  the  execution 
is  executed.  And  undoubtedly  for  the  objects  and  purposes  of 
that  statute,  the  seizure  must  be  taken  to  be  a  complete  execu- 
tion of  that  writ  That  statute  was  passed  before  the  Statute  of 
Frauds,  at  a  time  when  the  property  in  the  goods  was  bound  as 
against  the  bankrupt  himself,  and  all  claiming  under  him,  by  the 
mere  suing  out  and  teste  of  execution.    In  order,  therefore,  to 
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obviate  the  manifest  inconvenience  which  would  result  if  plain- 
tiffs were  to  lie  by  and  conceal  their  writs,  and  afterwards  bring 
them  forward  when  the  effects  of  the  bankrupt  had  been  disposed 
of  by  the  assignees  under  the  commission,  by  which  means  they 
would  give  a  false  credit  to  the  trader,  which  it  is  the  direct 
object  of  the  11th  section  of  that  statute  to  prevent,  that  statute 

did,  for  that  purpose,  compel  the  plaintiff  to  put  his  writ 
[*  206]  into  immediate  operation,  by  making  the  *  seizure  under 

the  writ  the  utmost  limit  of  any  preference  which  he 
could  give.  But  this  affords  no  argument  for  the  general  posi- 
tion, that  the  seizure  of  the  goods,  and  not  the  sale,  does  gen- 
erally, and  in  all  cases  and  for  all  purposes,  alter  the  property. 
It  was  a  particular  provision  made  to  obviate  a  particular  incon- 
venience. It  has  further  been  contended,  that  the  seizure  under 
the  writ  is  the  completion  of  the  execution,  because  it  has  been 
held  that  an  execution  is  an  entire  thing,  and  cannot  be  superseded 
after  it  has  once  begun,  and  therefore,  if  a  writ  of  error  is  allowed 
after  seizure,  but  before  sale,  it  is  no  supersedeas  of  the  execution, 
but  the  sheriff  must,  notwithstanding,  sell  the  goods  levied  under 
the  execution,  and  return  the  money  into  Court  to  abide  the  event 
of  the  writ  of  error.  Meriton  v.  Stevens  (Willes,  271).  It  seems, 
however,  to  me,  that  this  rule  of  practice  in  the  Courts  affords  no 
grounds  for  such  conclusion.  In  some  of  the  old  cases  the  Judges 
appear  to  have  doubted  whether  the  defendant  should  not  have 
his  goods  again  when  the  writ  of  error  was  allowed  after  seizure, 
but  before  sale,  and  the  reason  assigned  for  the  affirmative  of  that 
proposition  was,  "  for  that  before  sale  the  property  remains  in  the 
defendant."  Shelton's  Case  (Dyer,  67,  b.  in  margin).  But  in 
later  cases,  the  Courts  have  thought  it  a  better  exercise  of  discre- 
tion to  allow  the  money  to  be  made  under  the  writ,  and  brought 
into  Court,  to  abide  the  event  of  the  writ  of  error.  In  this  case 
it  is  to  be  observed,  the  suing  of  the  writ  of  error  is  the  act  of  the 
defendant  himself,  and  the  object  is  to  deprive  the  plaintiff  of  the 
fruits  of  his  execution,  and  it  is  the  laches  of  the  defendant  him- 
self that  he  did  not  bring  his  writ  of  error  before  the  seizure,  cir- 
cumstances which  make  a  manifest  distinction  between  this  case 

and  that  of  persons  who  claim  under  any  conflicting  rights. 
[*  207]     *  That  the  actual  sale  of  property  seized  under  the  writ 

issued  at  the  suit  of  the  subject  forms  the  dividing  line, 
so  that  where  the  sale  is  complete  before  the  awarding  of  the 
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Crown  process  the  property  is  protected  therefrom,  but  where  it 
is  not  completed,  the  property  may  be  seized  thereunder,  appears 
from  Fleetwoods  Case,  where  the  sale  of  a  lease  belonging  to  a 
Crown  debtor,  bond,  fide,  and  without  covin,  before  the  award  of 
execution  for  the  King's  debt,  which  is  analogous  to  the  teste  of 
the  writ  of  extent,  was  held  to  be  good  against  the  Crown,  and 
that  the  Crown  could  not  take  it  in  execution.  8  Co.  Eep.  171, 
2  Boll.  Abr.  153.  In  this  case  no  argument  is  offered  that  the 
seizure  alters  the  property ;  the  whole  argument,  and  the  judgment 
of  the  Court,  rests  on  the  fact  of  the  actual  sale.  But  independ- 
ently of  any  argument  upon  principle,  a  very  long  series  of  cases, 
from  the  earliest  time  down  to  the  present,  with  the  exception  of 
the  two  cases  only  which  have  been  so  often  referred  to,  viz., 
Vppom  v.  Summer  and  Rorke  v.  Dayrell,  establish  the  position, 
that  if  the  subject  seizes  his  debtor's  property,  either  under  a  writ 
of  execution,  a  distress,  or  any  other  mode  which  the  law  allows 
for  the  satisfaction  of  a  debt  or  demand,  and  an  extent  issues  at 
the  suit  of  the  Crown  while  the  goods  remain  in  specie,  and  before 
anything  is  done  to  change  the  ownership,  it  is  part  of  the  prerog- 
ative of  the  Crown  to  treat  this  seizure  as  a  nullity,  and  to  pro- 
ceed to  the  satisfaction  of  the  Crown  debt  out  of  the  goods  so 
seized.  The  first  authority  is  Stringefellow's  Case  (3  Ed.  VI.), 
the  more  valuable  because  it  took  place  but  little  more  than  six 
years  after  the  passing  of  the  statute  33  Hen.  VIII.,  at  a  time, 
consequently,  when  the  object  and  intent  of  that  statute,  and  the 
meaning  of  its  provisions,  must  have  been  familiar  to  all  the 
Judges  who  were  present  at  the  decision.  In  that  case, 
*  the  four  Barons  of  the  Exchequer,  and  two  of  the  Judges,  [*  208] 
viz.,  Bromley,  one  of  the  Justices  of  the  King's  Bench, 
and  Hales,  one  of  the  Justices  of  the  Common  Pleas,  were  of 
opinion,  that  the  actual  taking  of  the  goods  of  Brownsoppe,  the 
debtor,  by  the  sheriff,  under  an  extendi  facias  out  of  Chancery, 
upon  a  statute  staple,  and  the  seizing  them  into  the  hands  of  the 
King,  but  without  delivering  them  to  the  plaintiff,  was  no  answer 
to  a  prerogative  writ  at  the  suit  of  the  Crown  out  of  the  Exchequer, 
but  that  the  sheriff  was  bound  out  of  such  goods  to  satisfy  the 
King's  debt  And  the  reason  assigned  by  the  reporter  for  the 
opinion  of  the  Judges  is,  "  because  the  property  in  goods  and  lands 
was  not  in  Stringefellow  before  they  were  delivered  to  him  by  the 
liberate.  *    It  has  been  said,  however,  that  this  case  is  to  be  con- 
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sidered  as  subject  to  doubt  on  account  of  the  quart  subjoined  to 
it  by  the  reporter.  But  it  is  to  be  observed,  on  the  other  hand, 
that  Kolle  inserts  the  case  in  his  Abridgment  (2  Boll.  Abr.  158) 
without  the  qucere,  expressly  stating,  "  that  the  sheriff  ought  to 
execute  the  extent  for  the  King's  debt,  because  the  property  of 
the  goods  and  lands  was  not  in  Stringefellow  before  they  were 
delivered  to  him  by  a  writ  of  liberate,  and  therefore  liable  to  the 
King's  extent ; "  and  that  Lord  Hobabt,  in  Sheffield  v.  Radcliffe 
(Hob.  339),  affirms  the  case  to  be  law.  Again,  Trebt,  C.  J.,  in 
a  marginal  note  to  the  report,  states  that  the  Barons  of  the 
Exchequer  agree  that  this  case  is  law ;  and  the  case  itself  is  cited, 
and  relied  upon  as  law,  in  The  King  v.  Cotton  (Parker,  112),  where 
the  Chief  Baron,  in  the  very  elaborate  and  able  judgment  upon 
that  case,  states,  "  that  he  will  show  Stringe fellow's  Case  to  be 
undoubtedly  law."    And  amongst  other  instances  in  which  he 

states  it  to  be  recognised,  he  mentions  that  Lord  Hard- 
[*209]  wicke,  when  *  Chief  Justice,  in  delivering  the  resolution 

of  the  Court  of  King's  Bench  in Brassey  v.  Dawson,  Mich., 
6  G.  II.,  cited  and  relied  upon  Stringefellow9 s  Case  as  clear  law, 
and  said  it  was  grounded  on  the  general  rule  of  preference  allowed 
by  law  to  the  King's  debts.  The  case  itself  last  referred  to  of 
The  King  v.  Cotton,  which  was  decided  in  1751,  was  determined 
on  the  very  same  principle  which  applies  to  the  present  case.  In 
that  case  the  goods  of  Chapman,  the  King's  debtor,  were  seized 
under  the  distress  for  rent  on  the  12th  of  October.  On  the  14th 
of  October,  after  the  seizure,  but  before  the  sale,  the  extent  issued. 
The  Court  of  Exchequer  held  that  the  property  in  the  goods  was 
not  altered  by  the  distress,  but  until  the  time  of  actual  sale 
remained  in  the  King's  debtor,  and  was  liable  to  the  operation 
of  the  writ  of  extent  How  can  any  real  distinction  be  made 
between  the  landlord  seizing  the  goods  for  the  purpose  of  making 
his  rent  by  a  subsequent  sale,  and  a  sheriff  seizing  under  a  fa. 
for  the  purpose  of  making  the  plaintiff's  debt  by  a  subsequent 
sale  ?  Or  if  there  is  any  distinction,  is  it  not  stronger  in  favour  of 
the  landlord,  who  might  reasonably  be  supposed  to  have  acquired  a 
special  property  when  he  seized  for  his  own  benefit.  Indeed,  both 
the  argument  and  judgment  in  that  case  proceed  on  the  assump- 
tion that  the  present  case  is  in  favour  of  the  Crown,  and  that  it 
could  not  be  disputed  but  that  the  extent  would  operate  upon 
goods  seized  by  the  sheriff,  but  not  yet  sold.    Again,  in  The 
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Attorney-General  v.  Capel,  determined  in  the  Exchequer  in  1686 
(2  Show.  481),  where  the  extent  was  tested  the  24th  of  December : 
after  a  commission  of  bankrupt  had  issued  against  the  debtor,  but 
before  the  assignment  made  by  the  commissioners,  it  was  held  by 
the  Court,  that  if  the  extent  comes  before  the  assignment, 
it  shall  and  must  be  *  preferred ;  and  the  case  of  The  King  [*  210] 
v.  Crump  and  Hanbtiry  is  cited  and  relied  upon  as  an 
authority  in  point,  to  which  the  reporter  adds  this  observation : 
"  Extents  have  been  held  good  that  have  been  made  upon  goods 
actually  levied  by  virtue  of  a  fieri  facias,  and  in  the  sheriff's 
custody,  the  extent  coming  before  a  bill  of  sale,  made  so  as  the 
property  was  not  altered." 

These  two  cases,  therefore,  are  direct  authorities ;  the  one,  that 
in  the  case  of  a  distress,  where  goods  are  in  custodia  legis  after  the 
seizure,  but  before  the  sale ;  and  again,  in  the  case  of  a  bankrupt, 
where  goods  are  also  in  custodia  legis,  between  the  seizure  by  the 
messenger  and  the  actual  assignment  by  the  commissioners;  still 
the  goods  of  the  King's  debtor  are  subject  to  an  extent  at  the  suit 
of  the  Crown,  tested  before  the  actual  sale  under  the  distress,  or 
before  the  actual  assignment  to  the  assignees ;  and  the  just  infer- 
ence would  seem  to  be,  that  in  the  case  of  a  seizure  by  the  sheriff 
under  a  fi.  fa. ,  where  the  goods  are  also  in  custodia  legis,  an  extent 
tested  before  the  sale  ought  to  be  entitled  to  the  same  operation. 
But  Stringefellow' s  Case,  acknowledged  as  it  has  been  in  various 
and  repeated  instances,  and  by  the  most  eminent  Judges,  is  a 
direct  authority  upon  the  very  point  now  under  discussion.  And 
since  that  decision  various  other  cases  have  been  decided  in  the 
same  way,  and  after  great  argument  by  the  Court  of  Exchequer : 
I  refer  particularly  to  The  King  v.  Wells  and  Allnutt  (16  East, 
278,  n\ )  in  1805,  and  to  the  case  of  Bex  v.  Sloper  and  Allen  (6 
Price,  114),  where  the  Exchequer  acted  on  the  authority  of  the 
latter  case. 

The  only  two  cases  which  have  received  a  contrary  decision  are 
those  before  referred  to;  viz.,  Uppom  v.  Summer  (2  W.  JB1.  1251), 
in  Easter  Term,  1779,  by  the  Court  of  Common  Pleas,  and 
Rorke  v.  Dayrell  *  (4  T.  R  402),  in  1793,  by  the  Court  of  [*  211] 
King's  Bench,  —  cases  undoubtedly  entitled  to  gTeat  respect 
when  the  authority  of  the  eminent  persons  by  whom  they  were 
adjudged  is  taken  into  consideration.  I  say  these  two  cases  only 
have  received  a  contrary  decision,  for  I  cannot  consider  the  case 
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of  Lechmere  v.  Thorowgood  and  another  (3  Mod.  236),  which  is 
sometimes  cited,  to  be  an  authority  upon  the  present  question 
between  the  Crown  and  the  subject  That  was  an  action  of  trover 
by  the  assignees  of  a  bankrupt  against  the  sheriff,  who  had  entered 
under  a  fi.  fa. ;  and  upon  a  special  verdict  one  of  the  questions 
was,  whether  the  fi.  fa.  was  well  executed,  the  sheriff  having 
seized,  though  not  sold,  under  the  writ  before  the  commission  of 
bankrupt  had  issued :  and  upon  that  question,  it  was  held  that 
the  fi.  fa.  was  well  executed ;  so  that  the  assignees  of  the  bank- 
rupt's estate  could  not  have  a  title  to  those  goods  which  were 
before  taken  in  execution,  and  therefore  in  custodia  legis.  So  far, 
undoubtedly,  the  case  is  an  authority.  But  it  was  further  stated 
in  the  special  verdict,  that  after  seizure  under  the  fa. ,  and 
before  any  venditioni  exponas,  viz. ,  the  4th  of  May,  an  extent  in 
aid  issued,  whereupon  parcel  of  the  goods  mentioned  in  the 
declaration  was  seized  by  the  sheriff  upon  the  same  extent,  and 
sold,  and  the  money  paid  to  the  creditor.  And  one  question 
stated  by  the  reporter  is,  whether  the  extent  did  not  come  too 
late,  and  he  says  it  was  held  that  it  did.  Now  upon  this  point 
the  case  cannot  be  an  authority,  for  the  priority  between  the 
extent  and  the  fi.  fa.  was  perfectly  immaterial  to  the  plaintiffs 
in  that  action;  they  were  out  of  Court  upon  the  title  of  the  judg- 
ment creditor.  All  further  discussion  was  res  inter  alios  acta. 
No  one  appeared  for  the  Crown ;  no  argument  took  place  before 

the  Court  on  behalf  of  the  Crown.  The  only  inference  to 
[*212]  be  drawn  from  that  *case  is,  that  the  plaintiffs,  the 

assignees,  had  no  right  against  the  judgment  creditor ;  but 
whether  the  Crown,  who  had  received  payment  out  of  part  of  the 
goods  seized,  had  such  right  or  not,  is  left  undetermined,  and, 
indeed,  untouched.  The  question,  therefore,  is,  whether  the  two 
cases  above  referred  to  are  of  such  authority  as  to  overturn  the 
decisions  which,  both  before  and  since,  have  been  given  by  the 
Court  of  Exchequer.  These  two  cases,  as  I  have  already  observed, 
are  decided  partly  upon  the  ground  that  the  property  in  the  goods 
is  altered  by  the  seizure  under  the  fi.  fa. ,  and  partly  upon  the 
ground  that,  by  the  statute  33  Hen.  VIII.  c.  39,  such  restriction 
was  put  upon  the  King's  prerogative  that  the  preference  now  con- 
tended for  ceased  to  exist  And  these  are  the  only  grounds  upon 
which  these  cases  are  rested. 

As  I  have  already  stated  the  reasons  for  the  opinion  which  I 
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have  formed,  that  no  alteration  takes  place  until  the  actual  sale 
under  the  fi,  fa. ,  I  shall  confine  my  remaining  observations  to  the 
considerations  of  the  second  point  in  this  case,  viz.,  the  statute 
of  Hen.  VIII.  By  the  33  Hen.  VIIL  c.  39,  s.  74,  it  is  enacted, 
"  That  if  any  suit  be  commenced  or  taken,  or  any  process  be  here- 
after awarded,  for  the  King,  for  the  recovery  of  any  of  the  King's 
debts,  the  same  suit  and  process  shall  be  preferred  before  the  suit 
of  any  person ;  and  the  King  shall  have  first  execution  against  any 
defendant  of  and  for  his  said  debts  before  any  other  person;  so 
always  that  the  King's  said  suit  be  taken  and  commenced,  or 
process  awarded,  for  the  said  debt,  at  the  suit  of  the  King,  before 
judgment  given  for  the  other  person."  That  this  clause  of  the 
statute  is  not  to  be  interpreted  according  to  the  strict  letter  of  it 
has  been  at  all  times  admitted.  Taken  literally,  it  would 
give  the  subject  a  greater  advantage  *  against  the  execu-  [*  213] 
tion  at  the  suit  of  the  Crown  than  he  possessed  against 
that  of  any  subject.  If  the  subject  has  obtained  judgment  before 
the  teste  of  an  extent,  such  judgment,  according  to  the  letter  of 
the  statute,  would  postpone  the  Crown's  remedy  under  the  extent 
to  an  unlimited  time,  whereas  the  same  judgment  would  have  no 
operation  whatever  against  an  execution  at  the  suit  of  a  subject, 
even  though  issued  in  a  suit  which  was  commenced  after  such 
judgment  was  signed.  In  the  case  of  the  Crown,  the  subject's 
judgment  would  give  him  the  preference,  though  his  execution 
were  last  in  point  of  time. 

In  the  case  of  a  subject,  the  first  execution  against  the  goods 
must  be  preferred.  The  exact  literal  sense  of  the  statute  must 
therefore  be  departed  from ;  and,  if  that  sense  is  once  given  up, 
we  are  at  liberty  to  adopt  that  which  appears  to  be  the  nearest  to 
the  letter  of  the  statute,  and  at  the  same  time  which  best  carries 
into  effect  the  object  and  intention  of  the  Legislature.  For  this 
purpose,  it  should  be  considered,  what  the  exact  state  of  the  pre- 
rogative of  the  Crown  was  at  the  time  this  statute  was  passed,  in 
order  that  we  may  be  the  better  able  to  judge  how  much  of  it  was 
intended  to  be  abolished  by  the  statute.  By  the  ancient  preroga- 
tive of  the  Crown,  as  stated  by  Lord  Coke,  in  1  Inst  131,  b., 
"  The  King  was  to  be  preferred  in  payment  of  his  duty  or  debts 
by  his  debtor  before  any  subject,  although  the  King's  debt  or  duty 
be  the  latter ;  and  the  reason  hereof  is,  for  that '  thesaurus  regis 
est  fundamentum  belli  et  firmamentum  pacis. '  And,  thereupon, 
vol.  xi.  —  39 
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the  law  gave  the  King  remedy  by  writ  of  protection  to  protect  his 
debtor,  that  he  should  not  be  sued  or  attached  until  he  paid  the 

King's  debt "  So  the  law  remained  until  the  statute  25 
[*214]  Ed.  III.  c.  19,  which  was  introduced,  as  Lord  *Coke 

says,  u  from  the  inconvenience  that  grew,  that  for  to  delay 
other  men  of  their  debts,  the  King's  debts  were  the  more  slowly 
paid. "  By  that  statute  it  was  enacted,  "  that  notwithstanding 
such  protections,  the  parties  which  have  actions  against  their 
debtors  shall  be  answered  in  the  King's  Court  by  their  debtors ; 
and  if  judgment  be  thereupon  given  for  the  plaintiff  or  demandant, 
the  execution  of  the  same  judgment  shall  be  put  in  suspense  till 
gree  be  made  to  the  King  of  his  debt ;  and  if  the  creditors  will 
undertake  for  the  King's  debt,  they  shall  be  thereunto  received, 
and  shall  have  execution  against  the  debtors  of  the  debt  due  and 
adjudged  to  them,  and  also  shall  recover  against  them  as  much  as 
they  shall  pay  to  the  King  for  them. "  The  law,  therefore,  at  the 
time  of  passing  the  statute  Hen.  VIII.,  was,  that  although  the 
King  granted  his  protection  to  his  debtors,  the  subject  might 
nevertheless  sue  his  debtor,  and  continue  his  suit  to  judgment; 
but  still  the  execution  was  suspended  until  the  King's  debt  was 
paid.  The  Crown,  therefore,  might  still  postpone  the  execution 
of  the  subject  to  an  unlimited  time,  simply  by  delaying  to  take 
out  execution  in  its  own  suit ;  but  by  the  statute  of  Hen.  VIII. , 
this  power  of  the  Crown  to  postpone  the  execution  of  the  subject's 
judgment  to  an  unlimited  time  is  taken  away,  except  in  one  single 
case,  viz. ,  where  the  suit  of  the  Crown  is  commenced  before  the 
judgment  has  been  obtained  by  the  subject  In  that  case,  I  con- 
sider the  old  prerogative  still  remains.  Since  the  statute,  there- 
fore, where  the  Crown  has  commenced  its  suit  before  the  subject's 
judgment,  there  can  be  no  race  between  the  Crown  and  the  subject 
which  shall  sue  out  the  first  execution ;  the  debt  of  the  Crown 

must  be  first  satisfied  before  the  subject  can  execute  his 
[*215]  writ.    But  where  the  Crown  has  not  *  commenced  its  suit, 

or  awarded  its  process,  before  the  subject's  judgment  is 
Bigned,  there  the  field  is  open  both  to  the  Crown  and  the  subject ; 
and  if  the  subject  can  first  complete  his  execution  before  the 
Crown  issues  its  writ,  he  may  enjoy  the  fruit  of  it  Still,  how- 
ever, even  in  this  case,  if  the  execution  of  the  Crown  is  concurrent 
with  that  of  the  subject,  if  it  is  actually  issued  before  the  sub- 
ject's execution  is  complete,  the  statute  of  Hen.  VIII.  does  not 
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provide  for  the  case,  but  leaves  the  old  common-law  rule  to  oper- 
ate, "  quando  jus  domini  regis  et  subditi  concurrunt,  jus  domini 
regis  preferri  debet "  The  rule  of  law  has  always  been,  that  the 
prerogative  of  the  Crown  cannot  be  taken  away  except  by  express 
and  unambiguous  words ;  but  it  is  difficult  to  find  any  words  in 
the  statute  which  apply  to  two  writs  of  execution  in  competition 
with  each  other,  one  at  the  suit  of  the  Crown,  the  other  at  the 
suit  of  the  subject  It  is  enough,  however,  to  say  it  is  left  in 
doubt ;  for  at  the  time  in  which  this  statute  passed  it  is  impos- 
sible to  believe  such  a  prerogative  was  abandoned  by  the  Crown  if 
there  are  no  express  words  to  show  the  intention.  After  all,  the 
important  point  is,  that  the  line  should  be  distinctly  drawn,  and 
well  defined,  which  forms  the  boundary  between  the  right  of  the 
Crown  and  the  right  of  the  subject,  with  respect  to  executions  of 
the  subject's  judgments.  It  is  admitted  on  all  hands,  that  if  the 
extent  issues  before  the  seizure,  it  is  entitled  to  the  preference. 
Suppose  the  sheriff  actually  seizes,  and  the  extent  then  issues,  and 
the  law  says,  that  as  it  issued  before  the  sale,  it  is  to  be  preferred, 
the  expense  of  the  entry  and  execution  will  not  fall  upon  the 
plaintiff  in  the  action,  for  his  debt  has  not  been  levied;  those 
expenses  will  be  allowed  by  the  Exchequer  upon  payment 
of  the  King's  debt  The  only  consequence  *  is,  that  the  [*  216] 
subject  discovers,  a  very  few  days  later,  that  his  execu- 
tion cannot  be  satisfied  until  the  Crown  debt  is  paid.  For  these 
reasons,  the  opinion  which  I  have  formed  upon  the  first  question 
proposed  to  us  is,  that  the  actual  sale  under  the  fi.  fa.  forms  the 
dividing  line  between  the  right  of  the  Crown  and  the  right  of  the 
subject;  and,  consequently,  that  the  extent  is,  in  the  present 
case,  to  be  preferred  to  the  writ  of  fi.  fa.  issued  at  the  suit  of  the 
subject 

Upon  the  second  question  proposed  by  your  Lordships,  I  shall 
say  no  more  than  that  it  appears  to  me  to  make  no  difference 
whether  the  extent  is  an  extent  in  aid  or  an  immediate  extent  at 
the  suit  of  the  Crown ;  all  the  authorities  agreeing  that  the  same 
privileges  extend  to  the  one  which  belong  to  the  other. 

I  have  the  authority  of  Mr.  Justice  Park,  who  is  unavoidably 
absent  on  this  occasion,  to  express  his  entire  concurrence  with  the 
opinion  formed  by  the  majority  of  His  Majesty's  Judges. 

Lord  Tenterden.  My  Lords,  in  the  case  between  Daniel  Giles, 
the  late  sheriff  of  the  county  of  Hertford,  plaintiff  in  error,  and 


612 


EXECUTION. 


Ho.  1.  —  Oilei  t.  Grorer,  1EL.C.  219-818. 

Harry  Grover  and  James  Pollard,  defendants  in  error,  which  was 
argued  some  time  ago  before  your  Lordships,  the  learned  Judges 
have  given  their  answers  to  certain  questions  that  were  proposed 
to  them  by  the  House.  By  these  answers  a  very  great  majority 
of  the  Judges  coincided  in  that  opinion  upon  which  I  propose 
to  submit  to  your  Lordships  that  the  judgment  of  the  Court  of 
Exchequer  should  be  affirmed,  two  only  being  of  a  different 
opinion.  The  case  may  be  shortly  stated  thus:  An  execution 
having  issued  at  the  suit  of  a  subject,  the  sheriff  took  possession 
of  the  goods  of  the  debtor,  but  before  he  made  any  dispo- 
[*  217]  sition  of  those  *  goods  by  bill  of  sale  to  the  creditor,  or  in 
any  other  way,  an  extent  came  at  the  suit  of  the  Crown ; 
and  the  question  is,  whether  an  extent  thus  coming  at  the  suit  of 
the  Crown,  while  the  goods  remain  in  the  hands  of  the  sheriff, 
is  to  be  preferred  to  the  execution  taken  out  by  the  subject  The 
majority  of  the  Judges  on  the  question  proposed  are  of  opinion  in 
the  affirmative,  namely,  that  the  Crown's  extent  should  be  pre- 
ferred. It  is  in  conformity  with  that  opinion,  in  which  I  most 
heartily  concur,  and  have  long  entertained  —  for  the  subject  is  by 
no  means  new  in  the  Courts  of  justice  —  that  I  shall  take  the 
liberty  of  delivering  my  opinion,  that  the  judgment  of  the  Court 
of  Exchequer  should  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen  more  than 
once  in  Courts  of  law ;  and  there  are  two  recorded  decisions,  in 
two  cases  so  often  alluded  to,  upon  the  subject,  one,  the  case  of 
Uppom  v.  Summer,  decided  in  the  Common  Pleas  several  years 
ago ;  and  the  other,  the  case  of  Borke  v.  Dayrell,  decided  in  the 
Court  of  King's  Bench,  after  the  determination  of  the  other  case. 
Not  to  notice  the  prior  decisions  in  the  Court  of  Exchequer,  it 
may  be  sufficient  for  the  present  to  say,  that  there  have,  since  the 
last  of  them,  namely,  the  decision  of  Borke  v.  Dayrell,  by  the 
Court  of  King's  Bench,  been  two  or  three  in  the  Court  of  Exchequer 
to  the  contrary  of  those  two  prior  decisions. 

Your  Lordships  well  know  that  the  Barons  of  the  Court  of 
Exchequer  are  very  peculiarly  conversant  with  the  revenue  of  the 
Crown.  It  is  their  peculiar  duty  to  attend  to  and  enforce  the 
rights  of  the  Crown  against  the  subject  as  connected  with  that 
revenue. 

The  two  cases  which  are  reported,  and  which  are  against 
[*  218]  the  rights  of  the  Crown,  appear  to  have  *  proceeded  upon 
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two  grounds ;  one  ground  was,  that  by  the  seizure  of  the  sheriff  the 
property  of  the  goods  was  divested  out  of  the  debtor;  another 
ground  was,  that,  according  to  the  true  interpretation  of  the 
statute  passed  in  the  time  of  Henry  VIIL ,  the  execution  of  the 
Crown  was  not  to  be  preferred. 

Now,  with  regard  to  the  first  point,  namely,  the  supposition 
that  the  property  was  divested  out  of  the  debtor  by  the  seizure  of 
the  goods,  by  the  act  of  the  sheriff  in  seizing  the  goods,  it  appears 
to  me,  upon  due  consideration,  and  so  the  majority  of  the  Judges 
thought,  that  the  proposition  could  not  be  maintained.  Property 
cannot  be  divested  out  of  one  person  without  being  vested  in 
another ;  and  it  is  impossible  to  say  in  whom  the  property  does 
become  vested,  if  the  investment  be  taken  out  of  the  debtor.  It 
has  been  argued  that  the  property  is  vested  in  the  sheriff,  because 
there  are  authorities  to  show  that  the  sheriff,  if  the  property  be 
taken  out  of  his  hands,  may  maintain  an  action  of  trover  against 
the  wrong-doer.  These  actions  are  maintainable  upon  a  ground 
perfectly  distinct  from  the  right  of  property,  they  are  maintain- 
able upon  the  ground  of  possession ;  any  man  in  possession  of 
goods,  whether  as  the  bailee  or  otherwise,  may  in  his  own  name 
maintain  an  action  against  any  party  who  shall  deprive  him  of 
the  possession.  The  power,  therefore,  of  bringing  an  action  of 
this  kind  does  by  no  means  prove  that  the  property  is  in  the 
sheriff. 

It  has  been  supposed  by  some  that  the  property  is  in  the  judg- 
ment-creditor ;  but  it  is  perfectly  clear,  upon  consideration  of  the 
subject,  that  the  judgment-creditor  has  no  property  in  the  goods 
while  they  remain  in  the  hands  of  the  sheriff.  If  the  sheriff 
executes  the  process  of  the  Court,  and  makes  a  bill  of  sale 
to  the  plaintiff  in  the  action,  then  the  *  judgment-  [*219] 
creditor  obtains  the  property;  but  until  that  is  done, 
while  the  goods  are  in  the  possession  of  the  sheriff,  they  are  in  the 
custody  of  the  law,  but  still  remain  the  property  of  the  debtor  to 
whom  they  originally  belonged.  If  the  property  were  divested 
some  ceremony  would  be  necessary  to  revest  it;  but  there  is  no 
such  ceremony.  If  the  debtor  pays  the  money  to  the  sheriff,  the 
sheriff  withdraws ;  he  executes  no  conveyance ;  he  does  not  even 
go  through  any  ceremony ;  but  all  he  does  is  to  withdraw,  and 
leave  the  goods  where  they  were.  It  appears  to  me,  therefore, 
that  putting  the  case  shortly  upon  that  ground  of  a  supposed 
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divesting  of  the  property,  it  can  by  no  means  sustain  the  two 
cases  which  I  have  referred  to,  and  which  were  decided  against 
the  right  of  the  Crown. 

It  remains  to  consider  the  effect  of  the  statute  upon  which  so 
much  reliance  was  placed.  That  was  the  statute  passed  in  the 
reign  of  Henry  VIII.  ;  and  upon  the  first  view  of  it,  considering 
that  statute  by  itself,  and  without  regard  to  the  state  of  the  law 
as  it  previously  existed,  it  might  seem  that  the  argument  founded 
upon  it  was  correct.  By  that  statute  it  is  enacted,  "  that  if  any 
suit  be  commenced,  or  any  process  be  hereafter  awarded,  for  the 
recovery  of  any  of  the  King's  debts,  the  same  suit  and  process 
shall  be  preferred  before  the  suit  of  any  person  or  persons,  and 
the  King,  his  heirs  and  successors,  shall  have  first  execution 
against  any  defendant  or  defendants  of  and  for  his  said  debts, 
before  any  other  person  or  persons;  so  always  that  the  King's 
suit  be  taken  and  commenced,  or  process  awarded,  for  the  said 
debt,  at  the  King's  suit,  before  judgment  given  for  the  said  other 
person  or  persons.  * 

As  I  have  already  intimated,  if  that  statute  were  read 
[*  220]  without  regard  to  the  state  of  the  law  as  it  existed  *  at 
that  time,  it  certainly  would  furnish  an  argument  against 
the  right  of  the  Crown;  but  that  Act  of  Parliament,  like  every 
other,  is  to  be  construed  with  regard  to  the  state  of  the  law  as  it 
previously  existed ;  and  so  construing  that  statute,  it  will  be  found 
not  to  apply  to  a  case  like  the  present 

By  the  common  law,  the  King  had  a  right  of  preventing  any 
subject  from  suing  any  of  his  debtors ;  it  was  the  practice,  and  it 
was  a  right  which  was  sometimes  exercised,  of  granting  to  those 
who  were  his  debtors  a  protection,  which  prevented  any  of  his 
subjects  from  bringing  any  suit  against  them.  Thus  the  law 
stood  until  an  Act  of  Parliament  passed,  which  I  shall  draw  your 
Lordships'  attention  to,  namely,  the  statute  of  the  25  Ed.  III.  c. 
19.  That  statute  shows  what  the  law  was  before  it  was  passed, 
and  introduces  an  alteration  in  favour  of  the  suitor;  and  it  is  in 
these  terms :  "  Forasmuch  as  our  Lord  the  King  hath  made  before 
this  time  protections  to  divers  people  which  were  bounden  to  him 
in  some  manner  of  debt,  that  they  should  not  be  impleaded  of  the 
debts  which  they  owed  to  others  till  they  had  made  satisfaction 
to  our  Lord  the  King  of  that  which  to  him  was  due  by  them  by 
reason  of  his  prerogative ;  and  so  during  such  protections  no  man 
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hath  dared  to  implead  such  debtors. "  Your  Lordships  will  observe 
that  the  preamble  recites  the  law  to  be  as  I  have  stated  it,  namely, 
that  the  King  by  his  protection  was  in  the  practice  and  had  a 
right  to  prevent  any  person  from  commencing  any  suit  against 
his  debtor ;  then  it  goes  on  to  enact,  *  It  is  accorded  and  assented, 
that  notwithstanding  such  protections,  the  parties  which  have 
actions  against  their  debtors  shall  be  answered  in  the  King's 
Court  by  the  debtors ,  and  if  judgment  be  thereupon  given 
for  the  plaintiff  or  demandant,  the  execution  *  of  the  same  [*  221] 
judgment  shall  be  put  in  suspense  till  satisfaction  be  made 
to  the  King  of  his  debt.  And  if  the  creditors  will  undertake  for 
the  King's  debt,  they  shall  be  thereunto  received,  and  moreover 
shall  have  execution  against  their  debtors  of  the  debt  due  to  them, 
and  also  shall  recover  against  them  as  much  as  they  shall  pay  to 
the  King  for  them. "  This  statute  therefore  so  altered  the  law  as 
that  it  enables  the  subject  to  bring  an  action  against  his  debtor, 
although  he  be  a  debtor  to  the  Crown,  which  before  he  could  not 
do;  but  nevertheless  it  prevents  him  from  taking  out  execution 
unless  he  first  satisfies  the  debt  of  the  Crown.  This  was  the 
state  of  the  law  before  the  passing  of  the  statute  to  which  I  have 
referred,  namely,  the  statute  of  33  Hen.  VIII.  The  subject  might 
commence  an  action,  and  might  have  proceeded  even  to  judgment, 
but  could  have  no  execution  without  satisfying  the  King's  debt 
All,  therefore,  that  the  statute  of  Hen.  VIIL  does,  is  to  allow  a 
party  to  have  execution  without  satisfying  that  debt ;  it  authorises 
him  to  take  out  his  writ,  but  does  not  apply  to  a  case  in  which 
there  are  conflicting  executions,  which  is  the  case  in  question. 
If  it  should  be  taken  literally,  that  the  King  should  not  have  exe- 
cution unless  his  suit  were  commenced  before  a  judgment  given 
for  the  subject,  the  consequence  would  be,  that  the  subject  might 
obtain  judgment  against  the  King's  debtor,  and  forbear  taking  out 
execution  for  a  considerable  length  of  time,  and  during  all  that 
time  prevent  the  Crown  from  recovering  its  debt  by  taking  out 
execution ;  that  would  be  open  to  collusion  on  the  part  of  the  sub* 
ject,  and  operate  to  the  great  prejudice  of  the  King's  revenue  and 
his  rights.  I  am  therefore  of  opinion,  that  the  true  effect 
of  this  statute  is  to  allow  the  subject  to  obtain  *  judgment,  [*  222] 
and  even  to  sue  out  execution,  without  first  making  satis- 
faction to  the  King;  but,  nevertheless,  to  leave  the  law  in  all 
other  respects  as  it  stood  before;  namely,  if  the  King's  execution 


616 


EXECUTION. 


Ho.  1.— Giles  t.  Grow,  1  H.  L.  C.  222,  233. 

comes  while  the  goods  remain  the  property  of  the  debtor  —  and, 
as  I  have  already  stated,  my  opinion  is,  that  they  do  remain  the 
property  of  the  debtor,  although  they  be  taken  possession  of  by 
the  sheriff — the  King's  execution  shall  prevail.  The  contrary  of 
that  has  been  decided  in  the  two  cases  of  Uppom  v.  Summer,  and 
Eorke  v.  Dayrell;  but  there  are  two  or  three  decisions  of  the  Court 
of  Exchequer  in  accordance  with  my  view  of  the  subject.  I  do 
not  know  that  it  is  necessary  to  trouble  your  Lordships  with 
referring  to  these  cases ;  they  were  very  much  considered  in  the 
Court  of  Exchequer,  and  the  decision  in  one  of  them  afterwards 
became  the  subject  of  inquiry  in  the  Court  of  King's  Bench.  The 
case  is  reported  by  the  name  of  Thurston  v.  Mills ;  the  point  of 
law,  which  is  the  question  in  the  present  case,  was  twice  argued 
before  that  Court,  and  a  third  time  upon  a  question  preliminary 
to  the  question  argued  on  the  two  first  occasions,  and  which  was 
really  the  question  in  the  cause.  Upon  that  preliminary  question, 
which  regarded  only  the  form  of  the  action,  the  Court  of  King's 
Bench  decided  against  the  plaintiff.  The  main  question  was  there 
left  untouched ;  but  I  think  it  may  be  collected,  though  not  very 
clearly,  that  the  opinion  at  least  of  some  of  the  Judges  who  sat  in 
the  Court  at  that  time,  Lord  Ellenborough  being  at  the  head  of 
them,  and  Mr.  Justice  Le  Blanc  being  one  of  them,  was  in  favour 
of  the  Crown.  I  cannot  assert  positively  that  it  was  so ;  but  in 
reading  the  report  of  the  case,  and  from  my  own  recollection  of 

the  questions  introduced  into  the  argument  of  it,  I  am 
[*  223]  strongly  *  inclined  to  think  that  it  was  so,  and  I  formed 

that  opinion  at  the  time. 
The  ground  upon  which  those  two  decisions  of  Uppom  v.  Summer 
and  Eorke  v.  Dayrell  have  proceeded,  as  to  the  divesting  of  the 
property  out  of  the  debtor  and  vesting  it  in  another,  failing,  in 
my  opinion,  and  the  argument  also  that  was  founded  upon  the 
construction  of  the  statute  of  Hen.  VIII. ,  failing,  on  a  due  con- 
sideration of  that  statute  with  regard  to  the  law  as  it  existed 
before,  my  opinion  is,  that  the  Crown  has  a  right  of  priority  in 
this  case  before  the  subject ;  and,  consequently,  that  the  judgment 
of  the  Court  of  Exchequer  must  be  affirmed.  I  should  further 
say,  that,  according  to  the  practice  at  the  time,  although  the  law 
has  since  been  altered,  the  judgment  of  the  Court  of  Exchequer  in 
this  case  was  removed  by  a  writ  of  error,  and  argued  before  the 
Chief  Justices  of  the  King's  Bench  and  of  the  Common  Pleas,  of 
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whom  I  was  one,  and  my  Lord  Wynford  the  other :  we  did  not 
come  to  the  same  conclusion  upon  that  occasion,  and,  therefore, 
we  affirmed  the  judgment,  understanding  and  meaning  that  the 
question,  which  was  one  of  great  importance,  should  be  brought 
to  this  House :  I  have  since  conferred  with  my  Lord  Wynford 
upon  the  subject,  and  I  have  learned  from  him  that  he  is  now 
perfectly  satisfied  with  the  opinion  which  I  have  ventured  to  give 
to  your  Lordships,  and  by  which  I  affirm  the  judgment  of  the 
Court  of  Exchequer. 

Lord  Brougham,  C. ,  after  reviewing  the  cases,  said,  I  certainly 
entertain  a  strong  opinion  that  the  judgment  of  the  Court  of 
Exchequer  in  this  case  is  right,  and  ought,  by  your  Lordships,  to 
be  affirmed.  I  entirely  go  along  with  the  opinions  pro- 
nounced by  the  *  majority  of  the  learned  Judges,  in  answer  [*  224] 
to  the  questions  put  to  them.  It  is  of  much  more  impor- 
tance that  this  question  should  be  settled,  than  it  is  in  which  way 
it  shall  be  settled.  Judgment  affirmed. 

Ex  parte  Williams,  In  re  Davies. 

L.  R.,  7  Ch.  314-318  (s.  c.  41  L.  J.  Bk.  38;  26  L.  T.  303  ;  20  W.  R.  430). 

Execution  Creditor.  — Bankruptcy  Act,  1869,  «.  12.  —  Seizure  [314] 
and  Sale. 

A  warrant  of  ju  fa.,  on  a  County  Court  judgment,  was  delivered  to  the 
bailiff  of  a  County  Court  to  be  executed.  Later  on  the  same  day  the  debtor 
filed  a  petition  for  liquidation,  and  a  receiver  was  appointed.  The  bailiff,  on 
coming  to  the  debtor's  house  to  execute  the  warrant,  found  the  receiver  in 
possession:  — 

Held  (affirming  the  decision  of  the  Chief  Judge,  who  had  reversed  the  deci- 
sion of  the  County  Court),  that  the  trustee  under  the  liquidation  was  entitled  to 
the  goods  as  against  the  execution  creditor ;  for  that  under  the  Bankruptcy  Act, 
1869,  s.  12,  goods  are  not,  as  against  a  trustee  in  bankruptcy,  bound  by  a  writ 
of  fi.  fa.  from  the  delivery  of  the  writ  to  the  sheriff,  but  a  seizure  of  them  before 
the  act  of  bankruptcy  is  necessary. 

This  was  an  appeal  by  an  execution  creditor  from  an  order  of 
the  Chief  Judge  in  Bankruptcy,  discharging  an  order  of  the  County 
Court  of  Monmouthshire. 

On  the  3rd  of  November,  1871,  Williams  recovered  judgment 
against  Davies,  a  trader,  in  two  actions,  in  the  County  Court  of 
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Chester,  foT  £17  Is.  2d.  and  £9  17s.  6d.,  and  caused  warrants  of 
fi.  fa.  to  be  issued.  On  Saturday,  the  4th  of  November,  the  under- 
bailiff  of  the  Chester  County  Court  forwarded  the  warrants  by  post 
to  the  registrar  of  the  County  Court  of  Monmouth,  the  debtor 
being  resident  in  Monmouthshire.  The  registrar  of  the  Mon- 
mouth Court  re-issued  them,  and  on  the  7th  of  November,  at  half- 
past  eleven  in  the  morning,  gave  them  to  the  sub-bailiff  of  that 
Court  to  be  executed. 

On  the  same  7th  of  November,  but  later  in  the  day,  Davies 
filed  in  the  Monmouth  County  Court  a  petition  for  liquidation,  and 
on  the  same  day  a  receiver  was  appointed,  who  immediately 
entered  into  possession  of  the  goods  in  Davies1  house. 

On  the  afternoon  of  the  7th  of  November  the  assistant-bailiff, 
who  went  to  execute  the  warrants,  found  the  house  of  Davies 
closed,  and  could  not  obtain  admittance.  He  waited  at  a  public- 
house  opposite,  and  in  about  twenty  minutes,  seeing  Davies*  door 
open,  he  went  in  and  found  the  receiver  there.  He  nevertheless 
made  inventories  of  the  goods,  and  remained  in  possession. 
[*  315]  *  On  the  same  day  an  injunction  was  obtained  to  re- 
strain Williams  from  taking  any  further  proceedings  on  his 
judgments*  Williams  had  no  notice  of  this  order  till  the  9th  of 
November. 

On  the  27th  of  November  the  registrar  of  the  Monmouth 
County  Court,  sitting  for  the  Judge,  dissolved  the  injunction,  and 
ordered  that  the  bailiff  should  be  at  liberty  to  realize  by  sale  the 
goods  seized  by  him  under  the  executions.  The  trustee  under  the 
liquidation  appealed  from  this  order,  and  on  the  18th  of  Decem- 
ber the  Chief  Judge  discharged  it  From  this  order  of  the  Chief 
Judge,  Williams  now  appealed. 

The  Hon.  A.  Thesiger,  and  Mr.  Finlay  Knight,  for  the  appellant: 
This  case  stands  on  the  same  footing  as  if  the  judgment  were 
from  a  superior  Court  19  &  20  Vict.  c.  108,  s.  47.  We  contend 
that  the  goods  of  a  judgment  debtor  are  bound  from  the  delivery 
of  the  writ  to  the  sheriff,  and  that  seizure  makes  no  difference. 
Seizure  does  not  take  the  property  out  of  the  debtor.  Giles  v. 
Grover,  9  Bing.  128.  Under  the  Bankruptcy  Acts  in  force  before 
the  Act  of  1849,  seizure,  and  after  that  Act,  seizure  and  sale,  were 
necessary  to  defeat  the  right  of  the  assignee ;  but  the  late  Act  has 
altered  the  law.  Ex  parte  Bocke,  L.  R.,  6  Ch.  795  ;  Slater  v.  Finder, 
L.  R,  6  Ex.  228.    Under  13  Eliz.  s.  7,  the  title  of  the  assignee  re- 
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lated  to  the  act  of  bankruptcy,  but  it  was  held  that  the  execution 
creditor  would  prevail  unless  the  act  of  bankruptcy  was  before  the 
teste  of  the  writ.  The  statute  21  Jac.  I.  c.  19,  s.  9,  first  made  seiz- 
ure necessary  as  against  the  assignee  in  bankruptcy ;  and  the  Act 
of  1849,  s.  184,  made  seizure  and  sale  necessary ;  but  those  enact- 
ments are  repealed,  and  not  re-enacted.  The  statute  19  &  20  Vict, 
c.  97,  s.  1.  does  not  apply.  So  the  case  now  stands  on  the  Statute 
of  Frauds,  by  which  goods  are  bound,  not  as  at  common  law,  from 
the  teste  of  the  writ,  but  from  its  delivery  to  the  sheriff,  and  seizure 
is  immaterial.  Payne  v.  Drewe,  4  East,  523;  Hutchinson  v.  John- 
stone, 1  T.  E.  729  (1  RR  380);  Woodland  v.  Fuller,  11  A.  &  E. 
859 ;  Hobson  v.  Thdluson,  L.  R,  2  Q.  B.  642 ;  Boyle  v.  Blackstock, 
8LT.  (N.  S.)  641. 

*  Mr.  De  Gex,  Q.  C,  and  Mr.  Bagley,  contra :  —  [*  316] 

It  was  never  intended  to  take  this  retrograde  step  by 
the  Act  of  1869.  By  sect.  12,  no  creditor  is  to  have  any  remedy 
against  the  person  or  property  of  the  bankrupt,  except  the  ordinary 
remedies  of  a  creditor  in  bankruptcy,  unless  he  holds  security.  A 
writ  under  which  no  seizure  has  been  made  is  not  security :  sect  16. 
It  binds  no  particular  goods ;  a  bill  would  not  lie  to  have  it  de- 
clared a  charge,  and  its  value  cannot  be  ascertained  so  as  to  enable 
the  creditor  to  deduct  it  It  is  nothing  but  a  general  right  to  seize 
goods,  which  is  not  in  the  nature  of  a  security. 

Mr.  Finlay  Knight,  in  reply. 

Sir  G.  Mellish,  L.  J. :  — 

The  question  in  this  case  is  whether  an  execution  creditor  who 
has  obtained  a  judgment  in  a  County  Court  under  which  a  warrant 
was  issued  to  the  bailiff  of  the  County  Court  enabling  him  to  seize 
the  goods  of  the  debtor,  which  warrant  was  placed  in  the  hands  of 
the  bailiff  before  any  proceedings  in  bankruptcy,  has  a  better  title 
to  the  goods  than  the  trustee  under  a  petition  for  liquidation  by 
arrangement  which  was  filed  on  the  same  day,  but  later  in  the  day. 
It  is  admitted  that  a  creditor  under  a  County  Court  execution  can- 
not have,  at  all  events,  any  greater  rights  than  under  an  execution 
issued  by  one  of  the  superior  Courts  at  Westminster.  The  general 
question  therefore  arises,  whether,  if  a  fi.  fa.  is  delivered  to  the 
sheriff,  so  that  the  goods  are  bound  within  the  Statute  of  Frauds, 
the  creditor  is  entitled  to  the  goods  as  against  the  trustee  under  a 
bankruptcy  not  having  relation  to  any  act  of  bankruptcy  prior  to 
the  delivery  of  the  writ  to  the  sheriff.   This  depends  on  sect  12 


620 


EXECUTION. 


Ho.  2.  — Ex  parte  William,  In  ra  DaviM,  L.  B.,  7  Oh.  316,  817. 

of  the  Bankruptcy  Act,  1869.  It  is  clear  that  the  case  falls 
within  the  first  part  of  that  clause,  for  proceeding  to  seize  goods 
is  certainly  enforcing  a  remedy  against  the  property  of  the  debtor, 
and  the  question  then  is  whether  it  conies  within  the  proviso. 
Now,  it  was  decided  by  the  full  Court  of  Appeal  in  Ex  parte  Itocke, 
L.  R.,  6  Ch.  795,  and  by  the  Court  of  Exchequer  in  Slater  v.  Pinder, 
L.  R,  6  Ex.  228,  that  where  an  execution  creditor  has  seized  the 

goods  of  a  debtor  before  the  commission  of  an  act  of  bank- 
[*317]  ruptcy,  he  is  entitled  to  *the  goods  as  against  the 

trustee ;  and  Mr.  Thesiger  argued  that  the  seizure  made  no 
difference,  for  that  the  general  property  in  the  goods  is  not  taken 
out  of  the  debtor  until  sale,  but  that  the  creditor  has  a  security 
on  the  goods  from  the  time  of  the  delivery  of  the  writ  to  the 
sheriff.  It  is  necessary,  therefore,  to  consider  what  is  the  effect  of 
seizure.  Now,  at  common  law  the  goods  were  said  to  be  bound 
from  the  teste  of  the  writ,  for  the  goods  which  the  debtor  then  had 
were  what  the  sheriff  was  ordered  to  seize,  and  consequently  no 
dealing  with  them  by  the  debtor  could  take  away  the  sheriffs 
right  to  seize  them  if  he  could  find  them  within  his  bailiwick. 
The  Statute  of  Frauds  altered  this  by  carrying  the  time  down  to 
the  delivery  of  the  writ  to  the  sheriff,  but  that  was  only  as  between 
the  creditor  and  third  parties,  for  there  are  cases  to  show  that  as 
against  the  debtor  himself  the  goods  were  still  bound  from  the 
teste  of  the  writ.  This  difference  is  only  important  where  the 
debtor  dies  before  the  writ  is  delivered  to  the  sheriff,  in  which 
case  the  sheriff  can  seize  in  the  hands  of  his  executors  all  goods 
which  belonged  to  him  at  the  teste  of  the  writ ;  but  as  against  all 
third  parties,  the  sheriff  can  only  seize  what  belonged  to  the  debtor 
when  the  writ  was  delivered  to  him.  Still  the  sheriff  had  no 
property  in  the  goods  till  seized.  The  debtor  may  remove  them 
into  another  bailiwick ;  that  is  not  illegal,  for  the  sheriff  has  no 
property  in  the  goods,  he  has  only  a  right  to  seize  them :  but  after 
he  has  seized  them  he  has  a  special  property  in  them :  WUbraham 
v.  Snow,  2  Wms.  Saund.  47,  a,  ed.  1845 ;  so  that  he  can  maintain 
trover  for  them,  as  is  said  in  the  note  there  to  have  been  decided 
in  Clerk  v.  Withers,  on  the  ground  that  the  sheriff,  having  once 
seized  the  goods,  was  liable  for  their  full  value.  Another  effect  of 
seizure  is  this :  there  may  be  a  number  of  writs  issued  into  differ- 
ent counties,  and  when  goods  are  seized  under  one  of  them,  until 
it  is  known  how  much  is  seized,  no  other  can  be  executed.  The 
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effect  of  seizure,  therefore,  is,  that  upon  seizure  the  sheriff  ceases 
to  have  merely  a  right  to  seize,  and  acquires  a  qualified  property 
in  the  goods  like  that  of  a  factor  who  is  under  advances,  and  from 
whom  the  goods  may  be  claimed  back  on  payment  of  those  ad- 
vances. This  qualified  property  differs  from  a  mortgage,  inasmuch 
as  at  law  the  mortgagee  has  an  absolute  title  to  the  prop- 
erty, and  the  title  of  the  *  debtor  is  only  in  equity ;  but  in  [*  318] 
this  case  there  is  at  law  a  qualified  property  with  a  power 
of  sale.  The  Court  of  Exchequer  held,  in  Slater  v.  Finder,  L.  R,  6 
Ex.  228,  that  when  the  goods  have  been  seized  by  the  sheriff,  the 
creditor  has  a  security  upon  them.  Are  we  to  hold  that  he  has  a 
security  upon  them  before  they  are  seized  ?  To  hold  so  would  not 
do  much  violence  to  the  words,  but  to  ascertain  the  intentions  of 
the  Legislature,  let  us  look  at  the  course  of  legislation  on  the  sub- 
ject. Until  the  statute  of  Jac.  I.,  the  goods  might  be  seized  if 
there  was  no  act  of  bankruptcy  before  the  teste  of  the  writ,  but  by 
that  statute  the  assignee  was  to  take,  unless  they  had  been  seized 
before  an  act  of  bankruptcy ;  and  so  matters  went  on  till  the  Bank- 
ruptcy Act  of  1849,  which  made  an  execution  void  as  against  the 
assignee  unless  levied  by  seizure  and  sale.  The  law,  then,  having 
for  so  long  a  period  been  that  seizure  was  necessary,  and  then  hav- 
ing been  altered  so  as  to  make  sale  as  well  as  seizure  necessary,  it 
is  not  likely  that  the  Legislature  intended  to  make  such  a  change 
as  that  delivery  of  the  writ  to  the  sheriff  should  be  enough.  And 
I  think  that  if  we  take  the  literal  meaning  of  the  words  used,  the 
Legislature  has  not  said  it.  A  mere  right  to  seize  property  cannot 
properly  be  called  a  security ;  and  I  think  that  the  proviso  only 
applies  to  cases  where  the  creditor  has  the  absolute  property  or 
a  special  property  in  goods,  not  a  mere  right  to  seize  them.  The 
result  is,  that  the  trustee  is  entitled,  and  the  appeal  must  be  dis- 
missed with  costs. 

Sir  W.  M.  James,  L.  J. :  — 

I  am  of  the  same  opinion. 

ENGLISH  NOTES. 

The  ruling  case  of  Giles  v.  Grover  was  referred  to  in  the  notes  to 
Rex  v.  Cotton,  No.  6  of  "  Crown/'  8  R.  C.  181,  199.  The  position  of 
the  Crown,  claiming  under  an  execution,  seems  sufficiently  elucidated 
by  the  reproduction  of  Rex  v.  Cotton  and  the  notes,  and  the  abridg- 
ment of  Giles  v.  Grover,    The  Crown,  however,  is  bound  to  a  certain 


622 


EXECUTION. 


Hoi.  1,  2.  — Giles  v.  Grow;  Sz  parte  Williams,  In  re  Dories.  —  Notes. 

extent  by  the  provisions  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict 
c.  52),  s.  150,  which  enacts:  "  Save  as  herein  provided  the  provisions 
of  this  Act  relating  to  the  remedies  against  the  property  of  a  debtor, 
the  priorities  of  debts,  the  effect  of  a  composition  or  scheme  of  arrange- 
ment, and  the  effect  of  a  discharge  shall  bind  the  Crown."  The 
excepted  cases  are,  (1)  debts  on  a  recognisance,  (2)  debts  for  which 
he  is  chargeable  at  the  suit  of  the  Crown  or  of  any  person  for  any 
offence  against  a  statute  relating  to  any  branch  of  the  public  revenue, 
(3)  liability  upon  a  bail  bond  entered  into  for  the  appearance  of  a 
person  prosecuted  for  such  an  offence.  Bankruptcy  Act,  1883,  8.  30. 
The  Treasury  may  consent  to  an  order  for  discharge  extending  to  the 
excepted  matters.  Ibid. 

The  provisions  of  the  Statute  of  Frauds  relating  to  executions  against 
goods  were  modified  by  the  Mercantile  Law  Amendment  Act,  1856  (19 
&  20  Vict.  c.  97),  s.  1,  and  these  statutory  provisions  are  now  sub- 
stantially reproduced  in  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c. 
71),  s.  26.  The  enactment  of  the  Statute  of  Frauds  (29  Car.  II.  c.  3, 
s.  16)  was  as  follows :  "No  writ  of  fieri  facias  or  other  writ  of  execution 
shall  bind  the  property  of  the  goods  against  whom  such  writ  of  execu- 
tion is  sued  forth,  but  from  the  time  that  such  writ  shall  be  delivered 
to  the  sheriff,  under-sheriff  or  coroners,  to  be  executed;  and  for  the 
better  manifestation  of  the  said  time,  the  sheriff,  under-sheriff  and 
coroners,  their  deputies  and  agents,  shall  upon  the  receipt  of  any  such 
writ  (without  fee  for  doing  the  same),  endorse  upon  the  back  thereof 
the  day  of  the  month  or  year  whereon  he  or  they  received  the  same." 
The  enactment  of  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict, 
c.  97,  s.  1)  is  as  follows  :  **No  writ  of  fieri  facias  or  other  writ  of  exe- 
cution, and  no  writ  of  attachment  against  the  goods  of  a  debtor,  shall 
prejudice  the  title  to  such  goods  acquired  by  any  person  bond  fide  and 
for  a  valuable  consideration  before  the  actual  seizure  or  attachment 
thereof  by  virtue  of  such  writ;  provided  such  person  had  not,  at  the 
time  when  he  acquired  such  title,  notice  that  such  writ  or  any  other 
writ  by  virtue  of  which  the  goods  of  such  owner  might  be  seized  or 
attached,  had  been  delivered  to  and  remained  unexecuted  in  the  hands 
of  the  sheriff,  under-sheriff,  or  coroner."  The  Sale  of  Goods  Act,  1893, 
formally  repealed  these  enactments,  but  by  s.  26  of  that  Act  they  are 
in  terms  re-enacted,  with  the  difference  that  the  former  enactment  is 
enacted  in  positive  instead  of  negative  terms  thus:  "  A  writ  of  fieri 
facias  .  .  .  shall  bind  the  property  ...  as  from  the  time,"  &c,  and 
that  the  sheriff  is  to  indorse  upon  the  writ  the  hour  as  well  as  the 
day,  &c,  when  he  received  it. 

The  new  provision  requiring  the  indorsement  of  the  hour  when  the 
writ  was  delivered,  appears  to  be  only  material  for  the  purposes  of  evi- 
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dence.  The  issue  and  enforcement  of  a  writ  of  execution  out  of  the 
High  Court  is  an  act  of  the  party.  Barker  v.  St.  Quintin  (1844),  12 
M.  &  W.  441,  1  Dowl.  &  L.  542,  13  L.  J.  Ex.  144.  The  Court  would 
accordingly  take  notice  of  fractions  of  a  day,  and  inquire  at  what  pre- 
cise period  it  was  tested,  delivered,  or  executed.    Bird  v.  Bass  (1843), 

6  Man.  &  Gr.  143,  6  Scott,  K  R.  928;  Clarke  v.  Bradlaugh  (C.  A. 
1881),  8  Q.  B.  D.  63,  51  L.  J.  Q.  B.  1,  46  L.  T.  49,  30  W.  R.  53.  A 
County  Court  warrant  also  is  not  issued  by  the  Court  mero  motu,  but 
"at  the  request  of  the  party  prosecuting"  a  judgment  or  order. 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  146.  As  between 
competing  executions  issuing  out  of  the  High  Court  and  County  Courts, 
the  right  to  the  goods  seized  is  determined  "  by  the  priority  of  the 
time  of  the  delivery  of  the  writ  to  the  sheriff  to  be  executed,  or  of  the 
application  to  the  registrar  for  the  issue  of  the  warrant  to  be  executed. 
Ibid.  s.  152. 

The  alteration  effected  by  the  Statute  of  Frauds  was  not  made  for 
the  benefit  of  the  execution  debtor,  and  against  him  the  writ  is  binding 
from  the  date  of  the  teste.  Accordingly  it  has  been  settled  that  a  writ 
of  fi.  fa.  may  be  executed  against  the  goods  of  a  deceased  judgment 
debtor,  if  tested  before  his  death,  without  reviving  the  judgment 
against  the  personal  representatives.  Waghorne  v.  Langmead  (1796), 
1  Bos.  &  P.  571,  4  R.  R.  739.  So,  too,  the  death  of  the  judgment 
creditor,  after  seizure  and  before  sale,  did  not  abate  the  writ  of  execu- 
tion, and  entitle  the  judgment  debtor  to  restitution.  Clerk  v.  Withers 
(K.  B.  affirming  C.  P.  1705),  2  LcL  Raym.  1072,  1  Salk  322  (and  see 
p.  555,  supra). 

As  between  competing  execution  creditors  the  Statute  of  Frauds  was 
imperative  and  the  sheriff  was  bound  to  execute  the  writs  according  to 
the  priority  of  dates  on  which  they  were  delivered.  Hutchinson  v. 
Johnston  (1787),  1  T.  R.  729,  1  R.  R.  380;  Jones  v.  Atherton  (1816), 

7  Taunt.  56,  2  Marsh.  375,  17  R.  R.  443;  Sawle  v.  Paynter  (1822), 
1  Dowl.  &  Ry.  307,  24  R.  R.  659.  But  where  the  sheriff  sold  under  the 
second  execution  and  paid  the  money  over  to  the  execution  creditor  on 
whose  behalf  the  seizure  was  made,  an  unsatisfied  execution  creditor 
entitled  to  priority  could  not  follow  the  goods  into  the  hands  of  the 
purchaser,  but  had  a  remedy  against  the  sheriff  for  a  false  return.  The 
leading  authority  is  Smallcomb  v.  Cross  (1697),  1  Ld.  Raym.  320, 
1  Salk.  320,  Com.  35.  Other  authorities  on  the  same  subject  are  Rybot 
v.  Beckham  (1779),  1  T.  R.  731,  n.,  1  R.  R.  382,  n.;  Payne  v.  Drewe 
(1804),  4  East,  522.  But  an  execution  creditor  might  lose  his  priority 
by  delay  or  conduct  amounting  to  a  withdrawal  of  the  writ :  Payne  v. 
Drewe,  supra,  Hunt  v.  Hooper  (1844),  12  M.  &  W.  664, 13  L.  J.  Ex. 
183.    Where  the  earlier  writs  are  void  against  creditors*  under  the 
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statute  of  13  Elizabeth,  c.  5,  it  is  the  duty  of  the  sheriff  to  disregard 
those  writs  aud  to  execute  the  first  writ  that  is  valid.  Imray  v.  Mag- 
nay  (1843),  11  M.  &  W.  267,  12  L.  J.  Ex.  188.  So  too  where  there 
was  a  seizure  under  successive  writs  of  fi.  fa.,  and  the  judgment  upon 
which  the  first  writ  was  issued  was  set  aside,  the  execution  creditor 
who  issued  the  second  writ  was  held  to  be  in  the  same  position  as  if  his 
writ  had  been  the  first  delivered.  Goldsehmidt  v.  Hamlet  (1843), 
6  Man.  &  Gr.  187,  1  Dowl.  &  L.  501,  6  Scott,  N.  R.  962, 12  L.  J.  C.  P. 
304. 

It  may  be  mentioned,  although  the  matter  belongs  rather  to  the  law 
relating  to  sheriffs,  that  the  sheriff  must  obey  the  exigence  of  the  writ, 
although  the  judgment  may  be  impeached  for  error.  Gold  v.  Strode 
(1670),  Carth.  148,  3  Mod.  374.  But  the  contrary  rule  obtains  where 
the  judgment  could  be  impeached  by  the  judgment  debtor  as  being 
absolutely  void.  Lane  v.  Chapman  (1840),  11  A.  &  E.  966,  1  Gale 
&  D.  523,  9  L.  J.  Q.  B.  239.  And  where  a  sheriff  has  executed  a  writ 
in  a  liberty  where  others  have  the  exclusive  privilege  of  executing 
process,  the  execution  is  not  void  and  the  sheriff  would,  in  the  case  of 
a  fi-  fa*>  give  up  possession  at  his  peril.  Piggott  v.  Wilkes  (1820),  3  B. 
&  Aid.  502. 

The  latter  of  the  above  principal  cases  (Ex  parte  Williams,  In  re 
Davies),  as  well  as  the  case  of  Slater  v.  Pinder,  there  referred  to, 
were  decided  under  an  enactment  (under  the  Bankruptcy  Act  of  1869) 
which  has  since  been  altered.  They  are,  however,  instructive  upon  the 
effect,  apart  from  more  explicit  enactment,  of  the  seizure  by  the  sheriff. 
Slater  v.  Pinder  in  effect  decided  that  a  creditor  under  whose  fi.fa.  the 
sheriff  had  seized,  but  not  sold,  was  ''a  creditor  holding  a  security  " 
within  section  12.  The  words  "  holding  a  security 99  were  the  words 
used  in  the  9th  section  of  21  Jac.  I.  c.  19,  referred  to  in  the  judg- 
ments of  the  former  of  the  principal  cases.  And  it  was  held  in  Slater 
v.  Pinder,  as  it  was  in  effect  admitted  in  the  judgments  of  the 
majority  in  Giles  v.  Grover,  that  for  the  purposes  of  the  Bankruptcy 
Acts,  the  creditor  (although  not  having  any  property  general  or  special) 
was  secured  by  the  seizure  under  which  the  goods  were  taken  into  the 
custody  of  the  law.  The  intermediate  Bankruptcy  Act  (of  1849,  by 
s.  184)  had  made  it  necessary  that  before  an  execution  creditor  could 
obtain  the  benefit  of  his  security,  the  sheriff  who  had  seized  must  also 
have  sold  before  the  filing  of  the  petition,  and  this  rule  is  to  a  certain 
extent  reverted  to  under  the  recent  and  now  subsisting  Acts. 

The  following  are  the  provisions  of  the  Bankruptcy  Acts,  1883  and 
1890  (47  &  48  Vict.  c.  52;  53  &  54  Vict.  c.  71),  relating  to  execu- 
tions. By  the  Act  of  1890,  s.  11:  "Where  any  goods  of  a  debtor  are 
taken  in  execution  and  before  the  sale  thereof,  or  the  completion  of 
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the  receipt  or  recovery  of  the  full  amount  of  the  levy,  notice  is  served 
on  the  sheriff  that  a  receiving  order  has  been  made  against  the  debtor, 
the  sheriff  shall,  on  request,  deliver  the  goods  and  any  money  seized  or 
received  in  part  satisfaction  of  the  execution  to  the  official  receiver,  but 
the  costs  of  the  execution  shall  be  a  first  charge  on  the  goods  or  money 
so  delivered,  and  the  official  receiver  or  trustee  may  sell  the  goods,  or 
an  adequate  part  thereof,  for  the  purpose  of  satisfying  the  charge " : 
subs.  1.  "Where  under  an  execution  in  respect  of  a  judgment  for  a 
sum  exceeding  £20,  the  goods  of  a  debtor  are  sold  or  money  is  paid  in 
order  to  avoid  a  sale,  the  sheriff  shall  deduct  his  costs  of  the  execution 
from  the  proceeds  of  sale  or  the  money  paid,  and  retain  the  balance  for 
14  days,  and  if  within  that  time  notice  is  served  on  him  of  a  bank- 
ruptcy petition  having  been  presented  against  or  by  the  debtor,  and  a 
receiving  order  is  made  thereon  or  on  any  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay  the  balance  to  the  official 
receiver,  or,  as  the  case  may  be,  to  the  trustee,  who  shall  be  entitled 
to  retain  the  same  as  against  the  execution  creditor  " :  subs.  2.  By  the 
Act  of  1883,  sect.  46,  subs.  3:  "  An  execution  levied  by  seizure  and  sale 
on  the  goods  of  a  debtor  is  not  invalid  by  reason  only  of  its  being  an 
act  of  bankruptcy,  and  a  person  who  purchases  the  goods  in  good  faith 
under  a  sale  by  the  sheriff  shall  in  all  cases  acquire  a  good  title  to 
them  against  the  trustee  in  bankruptcy."  It  has  been  held  by  the  full 
Court  of  Appeal,  under  the  Bankruptcy  Act,  1869,  which  contained 
similar  provisions  to  those  set  out  above,  that  an  execution  by  seizure 
and  sale  for  a  sum  exceeding  the  statutory  amount  was  not  void 
although  an  act  of  bankruptcy.  Accordingly,  if  an  execution  creditor 
had  no  notice  of  a  prior  act  of  bankruptcy,  and  no  notice  of  a  petition 
for  an  adjudication  was  given  to  the  sheriff  within  14  days  after  the 
sale,  the  execution  creditor  was  entitled  to  the  proceeds  of  sale  not- 
withstanding a  supervening  bankruptcy.  Ex  parte  Villars,  In  re 
Rogers  (Ch.  App.  1874),  L.  R.,  9  Ch.  432,  43  L.  J.  Bk.  76,  30  L.  T. 
348,  20  W.  R.  603.  But  the  holding  of  goods  taken  in  execution  by 
the  sheriff  for  21  days  —  a  new  act  of  bankruptcy  under  the  Act  of 
1890  —  defeats  the  creditor's  title  as  against  the  debtor's  trustee  in 
bankruptcy.  Burns-Burns'  Trustee  v.  Brown  (C.  A.  1894),  1895,  1  Q. 
B.  324,  64  L.  J.  Q.  B.  248,  71  L.  T.  825,  43  W.  R.  195.  In  the 
computation  of  the  21  days,  the  day  on  which  the  seizure  takes  place  is 
excluded.  Ex  parte  Hasluck,  In  re  North  (C.  A.  1895),  1895,  2  Q. 
B.  264,  64  L.  J.  Q.  B.  695,  72  L.  T.  854. 

A  payment  made  by  a  third  person  to  avoid  possession  being  taken 
of  the  judgment  debtor's  goods,  is  not  within  the  Bankruptcy  Act, 
1890,  s.  11,  subs.  2.    Bower  v.  Hett  (C.  A.  1895),  1895,  2  Q.  B.  337, 
64  L.  J.  Q.  B.  772,  73  L.  T.  176,  44  W.  R.  4.    It  has  yet  to  be 
vol.  xi.  — 40 
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decided  whether  a  payment  made  by  a  third  person  to  avoid  a  sale  is 
within  the  section,  or  whether  the  Court  will  regard  the  section  as 
intended  to  apply  only  to  a  payment  by  the  judgment  debtor.  The 
generality  of  the  expression  requiring  delivery  of  the  writ  of  fi*  fa.  in 
the  Statute  of  Frauds,  it  may  be  observed,  was  restricted  by  taking  into 
consideration  the  object  for  which  the  statute  was  passed.  See  Wag* 
home  v.  Langmead  (1796),  1  Bos.  &  P.  571,  4B.B.  739;  Clerk  v. 
Witters  (1705),  2  Ld.  Raym.  1072,  1  Salk.  322. 

The  appointment  and  rights  of  an  official  receiver  and  trustee  in  bank* 
ruptcy  were  dealt  with  in  the  notes  to  Selkrig  v.  Davis,  4  R.  C.  33,  53. 

It  is  also  to  be  noted  that  on  the  making  of  a  receiving  order,  "  no 
creditor  to  whom  the  debtor  is  indebted  in  respect  of  any  debt  provable 
in  the  bankruptcy  shall  have  any  remedy  against  the  property  or 
person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leave  of  the  Court." 
Bankruptcy  Act,  1883,  s.  9,  subs.  1.  This  section  is  made  applicable 
to  the  Crown  with  certain  exceptions.  Bankruptcy  Act,  1883,  88.  30, 
150. 

There  seems  to  be  no  direct  authority  respecting  the  limits  of  the 
sheriff's  liability  to  "  deliver  the  goods  or  any  money  seized  or 
received  "  to  the  official  receiver  on  demand  under  the  Bankruptcy 
Act,  1890,  s.  11  (1).  It  may,  however,  be  assumed  that  the  decisions 
respecting  what  constituted  a  seizure  within  the  meaning  of  repealed 
statutes  relating  to  executions,  being  in  pari  materid,  will  be  followed. 
There  could  be  a  constructive  seizure.  Thus  the  seizure  of  a  house  or 
a  wharf  has  been  held  to  be  a  seizure  of  the  goods  in  it.  Cole  v.  Davies 
(1698),  1  Ld.  Raym.  724,  per  Lord  Holt,  C.  J. ;  Swann  v.  Earl  Fal- 
mouth (1828),  8  B.  &  C.  456,  2  Man.  &  Ry.  534,  6  L.  J.  K.  B.  374; 
Bird  v.  Bass  (1843),  6  Man.  &  Gr.  143,  6  Scott,  N.  R.  928.  The 
principle  was  again  applied  in  Gladstone  v.  Padwick  (1872;,  L.  R.,  6 
Ex.  203,  40  L.  J.  Ex.  154,  25  L.  T.  96,  19  W.  R.  1064.  In  that 
case  an  under-sheriff  executed  a  writ  of  fi.  fa.  at  a  mansion-house,  and 
informed  all  the  persons  there,  including  the  steward  of  the  estate, 
that  all  the  goods  on  the  estate  were  seized.  This  seizure  was  held  to 
extend  to  goods  on  a  farm  worked  by  the  judgment  debtor  in  the  neigh* 
bourhood  of  the  mansion-house.  But  in  these  cases  the  sheriff  had 
possession  of  part  by  his  bailiff.  Where  a  sheriff  retires  from  posses- 
sion after  seizure  he  is  regarded  as  never  having  seized.  Blades  v. 
Arundale  (1813),  1M.&S,  711,  14  R.  R.  555.  Ex  parte  Ball,  In  re 
Townsend  (C.  A.  1880),  14  Ch.  D.  132,  42  L.  T.  162,  28  W.  R.  556. 

The  following  decisions  illustrate  the  rule  that  the  goods  are  in  the 
custody  of  the  law.  Jones  v.  Atherton  (1816),  7  Taunt.  56,  2  Marsh. 
375,  17  R.  R.  442 ;  Sawle  v.  Paynter  (1822),  1  Dowl.  &  Ry.  307,  24 
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E.  B.  659  ;  Samuel  v.  Duke  (1838),  3M.&W.  622,  7  L.  J.  Ex.  177; 
Woodland  v.  Fuller  (1840),  11  A.  &  E.  859,  3  Per.  &  D.  570,  9  L.  J. 
Q.  B.  181.  Under  the  old  execution  by  ca.  sa.9  where  a  party  was 
arrested  by  the  sheriff  lie  was  deemed  to  be  in  execution  in  all  actions 
in  which  write  had  been  delivered  to  the  sheriff.  Collins  v.  Yewens 
(1839),  10  A.  &  E.  570,  2  P.  &  D.  439,  8  L.  J.  Q.  B.  332,  3  Jur.951. 
And  subsequent  detainers  justified  the  retaining  of  the  prisoner  in 
custody  although  arrested  on  an  irregular  writ :  Wright  v.  Stanford 
(1841),  1  Dowl.  (N.  S.)  272,  10  L.  J.  Q.  B.  42  and  note,  6  Jur.  130; 
unless  the  party  lodging  the  detainer  was  connected  with  the  person 
who  sued  out  the  irregular  writ.    Collins  v.  Yewens,  supra. 

The  rule  that  upon  seizure  the  goods  are  in  custodia  legis  is  not  to 
be  understood  as  excluding  the  idea  of  a  right  in  the  sheriff.  In 
respect  of  his  possession  the  sheriff  may  maintain  trespass  or  trover: 
Wilbraham  v.  Snow,  2  Wms.  Saund.  87,  ed.  1871.  But  a  sheriff  who 
has  relinquished  his  possession  cannot  maintain  trespass.  Blades  v. 
Arundale  (1813),  1  M.  &  S.  711, 14  B.  E.  566.  And  it  would  seem 
that  the  right  to  bring  an  action  of  trover  would  likewise  depend  upon 
possession.  Gordon  v.  Harper  (1796),  7  T.  E.  9,  4  E.  E.  369.  Pos- 
session taken  by  a  bailiff  would  be  sufficient,  as  the  possession  of  the 
servant  is  the  possession  of  the  master.  Hoplcinson  v.  Gibson  (1805), 
2  Smith,  202,  8  E.  E.  709.  The  doubt  expressed  by  Lawrence,  J.,  in 
that  case,  whether  the  rule  is  the  same  in  trespass,  is  not  well  founded, 
for  in  an  indictment  for  larceny  (which  depended  on  the  same  principles 
as  trespass  de  bonis  asportatis)  the  property  was  rightly  laid  in  the 
master.  Rex  v.  Wilkins  (1789),Leach,  Cr.  Cas.  620,  3  E.  E.  718. 
The  servant  of  the  judgment  debtor  should  not  be  appointed  bailiff,  as 
the  possession  will  then  continue  in  the  judgment  debtor.  Jackson  v. 
Irvin  (1809),  2  Camp.  48,  11  E.  E.  658.  A  sheriff  who  had  once 
seized  under  a  fi.  fa.  was  the  proper  person  to  sell,  even  after  the  deter- 
mination of  his  office.  Clerk  v.  Withers  (1705),  2  Ld.  Eaym.  1072, 
1074;  6  Mod.  695,  per  Lord  Holt,  C.  J.,  cited,  as  settled  law  in  Doe 
d.  Stevens  v.  Donston  (1818),  1  B.  &  Aid.  230,  19  E.  E.  300,  per  Lord 
Ellen  borough,  C.  J.  A  sheriff  whose  office  had  expired  might 
accordingly  maintain  trover:  Bamford  v.  Baron  (1788),  2  T.  E.  594, 
n.}  1  E.  E.  551,  n.  A  distress  for  rent  —  usually  placed  in  the  same 
category  as  an  execution  —  differed  from  an  execution  in  this  respect. 
Turner  v.  Ford  (1846),  15  M.  &  W.  212, 15  L.  J.  Ex.  215.  The  law  has 
since  been  modified,  as  will  be  mentioned  in  the  notes  to  the  next  case. 

The  bailiff  selling  under  s.  156  of  the  County  Courts  Act,  1888,  gives 
a  good  title  to  the  purchasers  against  any  claimant  who  had  not  com- 
plied with  the  conditions  of  that  section.  Goodlock  v.  Cousins  (10 
Dec.  1896),  66  L.  J.  Q.  B.  161. 


628 


EXECUTION. 


Ho.  3.  —  Semayne's  Cue.  —  Bole. 


AMERICAN  NOTES. 

The  first  branch  of  the  Rule  is  recognized  as  the  law  of  this  country. 
Palmer  v.  Clark,  2  Devereux  Law  (Nor.  Car.),  354  ;  21  Am.  Dec.  840 ;  Hanson 
v.  Barnes9  Lessee,  3  Gill  &  Johnson  (Maryland),  359 ;  22  Am.  Dec.  322 ;  Jones  v. 
Jones,  1  Bland  (Maryland  Chancery),  443 ;  18  Am.  Dec.  327 ;  Green  v.  John- 
son, 2  Hawks  (Nor.  Car.),  309;  11  Am.  Dec.  763;  State  v.  Ferrell,  63  North 
Carolina,  640 ;  Battle  v.  Bering,  7  Yerger  (Tennessee),  529  ;  27  Am.  Dec.  526 ; 
Union  Bank  v.  McClung,  9  Humphrey  (Tennessee),  91.  "  This  is  an  old  rule 
of  the  common  law,  founded  on  the  reason  that  as  executions  could  issue 
only  against  goods  which  might,  if  not  so  bound,  be  sold  by  the  party,  he 
would  thus  be  able  to  evade  what  is  termed  the  life  of  the  law,  its  effect  and 
fruit."  Green  v.  Johnson,  2  Hawks  (Nor.  Car.),  309 ;  11  Am.  Dec.  763 ; 
Edwards  v.  Thompson,  85  Tennessee,  720  ;  4  Am.  St.  Rep.  807.  See  note,  86 
Am.  Dec.  782. 

But  in  Tennessee  the  rule  is  not  applied  against  bond  fide  purchasers  prior 
to  the  actual  rendition  of  the  judgment.  Berry  v.  Clements,  9  Humphrey,  312 ; 
nor  to  executions  out  of  Justices'  Courts.    Parker  v.  Swan,  1  Humphrey,  80. 

The  common-law  precedence  of  the  King's  execution  was  explicitly  recog- 
nized in  Jones  v.  Jones,  supra. 

But  generally  by  statute  following  29  Car.  II.  c.  3,  s.  16,  the  lien  of  exe- 
cution attached  only  upon  delivery  to  the  sheriff.  Beals  v.  Guernsey,  8 
Johnson  (New  York),  446 ;  5  Am.  Dec.  348.  "  This  statute  was  adopted  very 
generally  on  this  side  of  the  Atlantic,  and  while  it  is  steadily  giving  way 
before  statutory  provisions  under  which  the  lien  of  executions  is  entirely 
abolished,  it  is  still  substantially  the  law  in  about  half  of  the  States." 
1  Freeman  on  Executions,  sec.  200. 


No.  3.  —  SEMAYNE'S  CASE. 
(mich.,  2  jao.  I.,  1604.) 

RULE. 

A  man's  house  is  his  castle,  and  it  is  not  lawful  for  the 
sheriff  to  break  into  it,  in  order  to  execute  process  upon 
the  person  or  goods  of  the  occupier,  at  the  suit  of  the 
subject. 

But,  to  execute  process  at  the  suit  of  the  Crown,  or  to 
execute  a  writ  of  possession  obtained  upon  a  judgment  for 
the  recovery  of  land,  the  sheriff  may  break  open  the 
house,  but  in  the  former  case  he  must  signify  the  cause  of 
his  coming,  and  request  that  the  door  shall  be  opened. 
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Semayne's  Case. 

5  Co.  Rep.  91  a.-93  b. 

Execution.-- Bights  and  Duties  of  Sheriff.  —  "  A  man's  house  is  his  castie." 

Resolved:  1.  The  house  of  every  one  is  his  castley  and  if  thieves  [91  a.] 
come  to  a  man's  house  to  rob  or  murder,  and  the  owner  or  his  servants 
kill  any  of  the  thieves  in  defence  of  himself  and  his  house,  it  is  no  felony  and  he 
shall  lose  nothing. 

2.  Where  any  house  is  recovered  by  any  real  action,  or  ejectione  firma,  the 
sheriff  may  break  the  house  and  deliver  the  seisin  or  possession. 

S.  In  all  cases  where  the  King  is  party,  the  sheriff  may  break  the  house, 
either  to  arrest  or  do  other  execution  of  the  King's  process,  if  he  cannot  other- 
wise enter.  But  he  ought  first  to  signify  the  cause  of  his  coming,  and  make 
request  to  open  the  doors. 

4.  Where  the  door  is  open  the  sheriff  may  enter,  and  do  execution  at  the 
suit  of  a  subject,  and  so  also  in  such  case  may  the  lord,  and  distrain  for  his  rent 
or  service. 

It  is  not  lawful  for  the  sheriff,  on  request  made  and  denial,  at  the  suit  of  a 
common  person,  to  break  the  defendant's  house,  sett,  to  execute  any  process  at 
the  suit  of  a  subject. 

5.  The  house  of  any  one  is  only  a  privilege  for  himself,  and  does  not  extend 
to  protect  any  person  who  flies  to  his  house,  or  the  goods  of  any  other  which  are 
brought  there,  to  prevent  a  lawful  execution  and  to  escape  the  process  -of  the 
law :  in  such  cases  after  request  and  denial,  the  sheriff  may  break  the  house. 

6.  If  the  sheriff  might  break  open  the  door  to  execute  civil  process,  yet  it 
must  be  after  request  made. 

7.  The  allegation  prcemissorum  non  ignarus  is  not  sufficient,  where  notice  is 
material. 

In  an  action  on  the  case  by  Peter  Semayne,  plaintiff,  and  Eichard 
Gresham,  defendant,  the  case  was  such;  the  defendant  and  one 
George  Berisford  were  joint-tenants  of  a  house  in  Blackfriars  in 
London  for  years.  George  Berisford  acknowledged  a  recognisance 
in  the  nature  of  a  statute-staple  to  the  plaintiff,  and  being  pos- 
sessed of  divers  goods  in  the  said  house  died,  by  which  the  defend- 
ant was  possessed  of  the  house  by  survivorship,  in  which  the  goods 
continued  and  remained ;  the  plaintiff  sued  process  of  extent  on 
the  statute  to  the  sheriffs  of  London;  the  sheriffs  returned  the 
conusor  dead,  on  which  the  plaintiff  had  another  writ  to  extend  all 
the  lands  which  he  had  at  the  time  of  the  statute  acknowledged, 
or  at  any  time  after,  and  all  his  goods  which  he  had  at  the  day  of 
his  death;  which  writ  the  plaintiff  delivered  to  the  sheriffs  of 
London,  and  told  them  that  divers  goods,  which  were  the  said 
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George  Berisford's  at  the  time  of  his  death,  were  in  the  said  house; 
and  thereupon  the  sheriffs,  by  virtue  of  the  said  writ,  charged  a 
jury  to  make  inquiry  according  to  the  said  writ,  and  the  sheriffs 
and  jury  accesserunt  ad  domum  prcedictam  ostio  domus  prosdicf 
aperto  existen*  et  bonis  prcedictis  in  prcedicta  domo  tunc  existen9, 

and  they  offered  to  enter  the  said  house,  to  extend  the 
[*91  b.]  *  goods  according  to  the  said  writ;  and  the  defendant 

prcemissorum  non  ignarus,  intending  to  disturb  the  execu- 
tion ostio  proetf  domus  tunc  aperto  existen',  claudebat  contra  vicecom' 
&  jurator' prced"  ;  whereby  they  could  not  come,  and  extend  the  said 
goods,  nor  the  sheriff  seize  them,  by  which  he  lost  the  benefit  and 
profit  of  his  writ,  &c.  And  in  this  case  these  points  were  resolved. 

1.  That  the  house  of  every  one  is  to  him  as  his  castle  and  for- 
tress, as  well  for  his  defence  against  injury  and  violence,  as  for  his 
repose;  and  although  the  life  of  man  is  a  thing  precious  and 
favoured  in  law;  so  that  although  a  man  kills  another  in  his 
defence,  or  kills  one  per  inforturi,  without  any  intent,  yet  it  is 
felony,  and  in  such  case  he  shall  forfeit  his  goods  and  chattels  1 
for  the  great  regard  which  the  law  has  to  a  man's  life ;  but  if 
thieves  come  to  a  man's  house  to  rob  him,  or  murder,  and  the 
ownes  or  his  servants  kill  any  of  the  thieves  in  defence  of  himself 
and  his  house,  it  is  not  felony,  and  he  shall  lose  nothing.2  And 
therewith  agree  3  Ed.  III.,  Coron.  303  and  305,  and  26  Ass.  pL  23. 
So  it  is  held  in  21  Hen.  VII.  39,  every  one  may  assemble  his  friends 
and  neighbours  to  defend  his  house  against  violence :  but  he  can- 
not assemble  them  to  go  with  him  to  the  market,  or  elsewhere  for 
his  safeguard  against  violence :  and  the  reason  of  all  this  is, 
because  domus  sua  cuique  est  tutissimum  refuginm. 

2.  It  was  resolved,  when  any  house  is  recovered  by  any  real 
action,  or  ejectione  Jirmce,  the  sheriff  may  break  the  house  and 
deliver  the  seisin  or  possession  to  the  demandant  or  pi.,  for  the 
words  of  the  writ  are,  habere  facias  seisinam  or  possessionem,  &c. , 
and  after  judgment  it  is  not  the  house  in  right  and  judgment  of 
law  of  the  tenant  or  defendant 

1  This  position  is  laid  down  much  too  the  party's  chattels  was  eyer  incurred, 

broadly ;  there  are  many  cases  in  which  the  Foster,  287.    1  Hale,  P.  C.  477,  Hawk.  P. 

killing  another  se  defendendo,  or  per  in/or-  C.  b.  1,  chap.  27,  b.  2,  chap.  37,  4  Black. 

tunium,  will  not  be  considered  by  the  law  Comm.  188. 

to  be  felony,  and  it  is  doubted  by  Foster,  2  The  same  law  of  a  lodger  or  sojourner 

J.,  whether  in  cases  of  homicide  per  infor-  in  the  house.  Cooper1 '$  Case,  Cro.  Car. 

tunium  or  se  defendendo,  a  forfeiture  of  all  544,  1  Hale,  P.  C.  487. 
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3.  In  all  cases  when  the  King  is  party,  the  sheriff  (if  the  doors 
be  not  open)  may  break  the  party's  house,  either  to  arrest  him,  or 
to  do  other  execution  of  the  King's  process,  if  otherwise  he  cannot 
enter.  But  before  he  breaks  it,  he  ought  to  signify  the  cause  of 
his  coming,  and  to  make  request  to  open  doors  ;l  and  that  appears 
well  by  the  stat.  of  Westm.  1,  c.  17  (which  is  but  an  affirmance  of 
the  common  law)  as  hereafter  appears,  for  the  law  without  a 
default  in  the  owner  abhors  the  destruction  or  breaking  of  any 
house  (which  is  for  the  habitation  and  safety  of  man)  by  which 
great  damage  and  inconvenience  might  ensue  to  the  party,  when 
no  default  is  in  him ;  for  perhaps  he  did  not  know  of  the  process, 
of  which,  if  he  had  notice,  it  is  to  be  presumed  that  he  would  obey 
it>  and  that  appears  by  the  book  in  18  Ed.  IL  Execut.  252,  where 
it  is  said,  that  the  King's  officer  who  comes  to  do  execution,  &c,  may 


1  The  distinction  taken  in  this  caw 
(vide  post,  92  b.)  between  those  cases  in 
which  the  King  and  those  in  which  a  com- 
mon person  is  party,  is  fully  recognised  in 
Burdett  v.  Abbot,  14  East,  157,  [12  R.  R. 
473],  and  per  Lord  Ellenborough,  C.  J. 
"  It  stands  perfectly  clear  that  an  execu- 
tion at  the  suit  of  an  individual  cannot  be 
carried  into  effect  by  breaking  open  the 
outer  door/'  anil  per  Bails r,  J. :  "  In 
every  breach  of  the  peace  the  public  are 
considered  as  interested,  and  the  execu- 
tion of  process  against  the  offender  is  the 
assertion  of  a  public  right,  and  in  all  such 
cases  I  apprehend  that  the  officer  has  a 
right  to  break  open  the  outer  door,  pro- 
vided there  is  a  request  of  admission  first 
made,  and  a  dental  of  the  parties  who  are 
within,"  ibid.  In  that  case  it  was  held 
that  process  of  contempt  warranted  the. 
breaking  of  the  outer  door  for  the  pur- 
pose of  executing  it,  request  being  first 
made  to  open  the  door  (ride  the  cases 
there  cited).  In  the  execution  of  criminal 
process  against  any  man  in  the  case  of  a 
misdemeanour,  it  is  necessary  to  demand 
admittance  before  the  breaking  of  the  outer 
door  of  the  house  can  be  legally  justified. 
Launock  t.  Brown,  2  B.  &  Aid.  592,  [21  R. 
R.  410].  The  Court  did  not  give  their  opin- 
ion in  that  case,  whether  in  the  case  of 
felony  it  would  be  necessary  to  make  a  pre- 
vious demand  of  admittance  before  break- 
ing open  the  outer  door ;  the  language  of 
Bailey,  J.,  is  general:  "Even  in  the 


execution  of  criminal  process  you  must 
demand  admittance  before  you  can  justify 
breaking  open  the  outer  door ; "  and  Lord 
Hale,  2  H.  P.  C.  117,  lays  it  down  ex- 
pressly that  in  case  of  felony  such  pre- 
vious demand  is  necessary ;  and  Foster, 
J.,  in  his  Discourse  on  Homicide,  p.  3, 
20,  says,  that  in  every  case  where  doors 
may  be  broken  open  in  order  to  arrest, 
whether  in  cases  criminal  or  civil,  there 
must  be  such  notification,  demand,  and 
refusal,  before  the  parties  concerned  pro- 
ceed to  that  extremity.  The  rule  that  the 
outer  door  cannot  be  broken  open  in  exe- 
cuting civil  process,  in  the  case  of  arrest, 
applies  to  arrests  only  in  the  first  instance ; 
for  if  a  man,  being  legally  arrested,  escap- 
eth  from  the  officer,  and  taketh  shelter 
though  in  his  own  house,  the  officer  may 
upon  fresh  suit  break  open  doors  in  order 
to  retake  him,  having  first  given  due  notice 
of  his  business  and  demanded  admission, 
and  been  refused.  Genner  v.  Sparks,  1 
Salk.  79,  6  Mod.  173;  White  v.  Wiltshire, 
2  RoUe's  Rep.  138  [Palm.  52,  Cro.  Jac. 
555] ;  Foster,  820.  Vide  Vin.  Ab.  House 
b.  And  this  privilege  is  confined  to  a 
man's  dwelling-house,  or  outhouse  ad- 
joining thereto,  for  the  sheriff  on  a  fieri 
facias  may  break  open  the  door  of  a  barn 
standing  at  a  distance  from  the  dwelling- 
house,  without  requesting  the  owner  to 
open  the  door,  in  the  same  manner  as  he 
may  enter  a  close.  Penton  v.  Brown,  2 
Keb.  698,  1  Sid.  186. 


632 


EXECUTION. 


Ho.  S.  —  Semayne's  Gate,  6  Co.  Bap.  91  b,  92  a. 

open  the  doors  which  are  shut,  and  break  them,  if  he  cannot  have 
the  keys ;  which  proves,  that  he  ought  first  to  demand  them,  7  Ed. 

III.  16.  J.  beats  R.  so  as  he  is  in  danger  of  death,  J.  flies,  and 
thereupon  hue  and  cry  is  made ;  J.  retreats  into  the  house  of  T.  ; 

they  who  pursue  him,1  if  the  house  be  kept  and  defended 
[*  92  a.]  with  force  (which  proves  that  first  request  ought  *  to  be 

made),  may  lawfully  break  the  house  of  T.,  for  it  is  at  the 
King's  suit.  27  Ass.  p.  66,  the  King's  bailiff  may  distrain  for  issues 
in  a  sanctuary.  27  (28)  Ass.  p.  35,  by  force  of  a  capias  on  an  in- 
dictment of  trespass  the  sheriff  may  break  his  house  to  arrest  him  ; 
but  in  such  case,  if  he  breaks  the  house  when  he  may  enter  with- 
out breaking  it  (that  is,  on  request  made,  or  if  he  may  open  the 
door  without  breaking),  he  is  a  trespasser,  41  Ass.  15,  on  issue 
joined  on  a  traverse  of  an  office  in  Chancery,  venire  facias  was 
awarded  returnable  in  the  King's  Bench,  without  mentioning  non 
omittas  propf  aliquam  libertaf  ;  yet  forasmuch  as  the  King  is 
party,  the  writ  of  itself  is  non  omittas  propf  aliquam  libertaf,  9  Ed. 

IV.  9  ;  vide  Gilb.  C.  B.  27,  28.  For  felony  or  suspicion  of  felony, 
the  King's  officer  may  break  2  the  house  to  apprehend  the  felon,  and 
that  for  two  reasons :  1.  For  the  commonwealth,  for  it  is  for  the 
commonwealth  to  apprehend  felons.  2.  In  every  felony  the  King 
has  interest,  and  where  the  King  has  interest  the  *writ  is  non 
omittas  propter  aliquam  libertatem  ;  and  so  the  liberty  or  privilege 
of  a  house  doth  not  hold  against  the  King. 

4.  In  all  cases  when  the  door  is  open  the  sheriff  may  enter  the 
house,  and  do  execution  at  the  suit  of  any  subject,  either  of  the 
body,  or  of  the  goods ; 8  and  so  may  the  lord  in  such  case  enter 
the  house  and  distrain  for  his  rent  or  service,  38  Hen.  VI.  26  a,  8 


1  Either  with  or  without  a  warrant, 
and  whether  the  pursuit  is  by  a  constable 
or  private  person.  Hawk.  P.  C.  b.  2, 
chap.  14,  §  7. 

*  Acc.  1  Hale,  P"  C.  583,  but  Hawkins 
■ays,  it  seems  the  better  opinion  at  this 
day  that  no  one  can  justify  the  breaking 
open  outer  doors,  in  order  to  apprehend 
one  who  lies  under  a  probable  suspicion 
only.   Hawk.  P.  C.  b.  2,  chap.  14,  §  7. 

'  When  the  officers  are  once  in  the 
house  they  may  break  open  any  inner  doors 
or  trunks  for  executing  the  writ.  Foster, 
S20;  Lee  v.  Gansel,  Cowp.  1,  Loft.  374; 
Astley  v.  Pindar,  Cowp.  7 ;  Ratcliffe  v. 


Burton,  3  Bos.  &  Pull.  223,  [6  R.  R.  771]. 
So  also  if  the  outer  door  is  open,  the  offi- 
cer may  enter  forcibly,  either  through  an 
inner  door  or  window.  Lloyd  v.  Sandi- 
lands,  8  Taunt.  250,  2  B.  Moore,  207, 
[19  R.  R.  507].  And  the  officer  need  not 
demand  entrance  at  the  inner  doors  be- 
fore they  are  broken  open.  Hutchinson  t. 
Birch,  4  Taunt  619,  [13  R.  R.  703].  And 
if  the  sheriff's  officers  enter  the  house, 
the  outer  door  being  open,  and  the  owner 
lock  them  in,  the  sheriff  may  justify 
breaking  open  the  outer  door  for  setting 
them  at  liberty.  White  t.  Wiltshire,  2 
Rolle's  Rep.  138. 
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Ed.  II.  Distr.  21,  and  33  Ed.  III.  Avow.  256,  the  lord  may  distrain 
in  the  house,  although  lands  are  also  held  in  which  he  may  distrain. 
Vide  29  Ass.  49.  But  the  great  question  in  this  case  was,  if  by 
force  of  a  capias  or  fieri  facias  at  the  suit  of  the  party  the  sheriff, 
after  request  made  to  open  the  door,  and  denial  made,  might  break 
the  defendant's  house  to  do  execution  if  the  door  be  not  opened. 
And  it  was  objected,  that  the  sheriff  might  well  do  it  for  divers 
causes :  1.  Because  it  is  by  process  of  law ;  and  it  was  said,  that  it 
would  be  granted  on  the  other  side,  that  a  house  is  not  a  liberty, 
for  if  a  fieri  fac.  or  a  capias  be  awarded  to  the  sheriff  at  the  suit 
of  a  common  person,  and  he  makes  a  mandate  to  the  bailiff  of  a 
liberty  who  has  return  of  writs,  who  milium  dedit  respons.  in  that 
case  another  writ  shall  issue  with  non  omittas  propter  aliquam 
libertat1 ; 1  yet  it  will  be  said  on  the  other  side  that  he  shall  not 
break  the  defendant's  house,  as  he  shall  do  of  another  liberty ;  for 
whereas  in  the  county  of  Suffolk  there  are  two  liberties,  one  of  St 
Edmund  Bury,  and  the  other  of  St.  Etheldred  of  Ely,  suppose  a 
capias  comes  at  the  suit  of  A.  to  the  Sheriff  of  Suffolk  to  arrest 
the  body  of  B.,  the  sheriff  makes  a  mandate  to  the  bailiff  of  the 
liberty  of  St.  Etheldred,  who  makes  no  answer,  in  that  case  the 
plaintiff  shall  have  a  writ  of  non  omittas,  and  by  force  thereof  he 
may  arrest  the  defendant  within  the  liberty  of  Bury,  although  no 
default  was  in  him.  2.  Admitting  it  be  a  liberty,  the  defend- 
ant himself  shall  never  take  advantage  of  a  liberty :  as 
*  if  the  bailiff  of  a  liberty  be  defendant  in  any  action,  and  [*  92  b.] 
process  of  cap9  or  fieri  fac9  comes  to  the  sheriff  against 
him,  the  sheriff  shall  execute  the  process  against  him ;  for  a  liberty 
is  always  for  the  benefit  of  a  stranger  to  the  action.  3.  For  neces- 
sity the  sheriff  shall  break  the  defendant's  house  after  such  denial 
as  is  aforesaid,  for  at  the  common  law  a  man  should  not  have  any 
execution  for  debt,  but  only  of  the  defendant's  goods.  Suppose  then 
the  defendant  would  keep  all  his  goods  in  his  house,  and  so  the  de- 
fendant himself  by  his  own  act  would  prevent  not  only  the  plaintiff 
of  his  just  and  true  debt,  but  there  would  also  be  a  great  imputation 
to  the  law,  that  there  should  be  so  great  a  defect  in  it,  that  in  such 
case  the  plaintiff  by  such  shift  without  any  default  in  him  should 

1  By  the  long-established  and  recog-  and  waiting  for  the  sheriff's  return  of 

nised  practice  of  the  Conrt  of  K.  B.  a  non  mandaci  baUivo  qui  nullum  dedit  responsum. 

omittas  writ  may  be  issued  in  the  first  in-  Carrett  v.  Smallpage,  9  East.  330.  Tidd's 

stance  without  suing  out  a  previous  writ  Practice,  8th  edition,  146,  1062. 
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be  barred  of  his  execution.  And  the  book  in  18  Ed.  II.  Execut.  252, 
was  cited  to  prove  it  where  it  is  said,  that  it  is  not  lawful  for  any 
one  to  disturb  the  King's  officer,  who  comes  to  execute  the  King's 
process ;  for  if  a  man  might  stand  out  in  such  manner,  a  man 
would  never  have  execution,  but  there  it  appears  (as  has  been 
said)  that  there  ought  to  be  request  made  before  the  sheriff  breaks 
the  house.  4.  It  was  said,  that  the  sheriffs  were  officers  of  great 
authority,  in  whom  the  law  reposed  great  trust  and  confidence, 
and  are  to  be  of  sufficiency  to  answer  for  all  wrongs  which  should 
be  done  ;  and  they  had  custodiam  comitat',  and  therefore  it  should 
not  be  presumed  that  they  would  abuse  the  house  of  any  one  by 
colour  of  doing  their  office  in  execution  of  the  King's  writs  against 
the  duty  of  their  office,  and  their  oath  also :  but  it  was  resolved, 
that  it  is  not  lawful  for  the  sheriff  (on  request  made  and  denial)  at 
the  suit  of  a  common  person,  to  break  the  defendant's  house,  sc.  to 
execute  any  process  at  the  suit  of  any  subject ;  for  thence  would 
follow  great  inconvenience  that  men  as  well  in  the  night  as  in  the 
day  should  have  their  houses  (which  are  their  castles)  broke,  by 
colour  whereof  great  damage  and  mischief  might  ensue ;  for  by 
colour  thereof,  on  any  feigned  suit,  the  house  of  any  man  at  any  time 
might  be  broke  when  the  defendant  might  be  arrested  elsewhere, 
and  so  men  would  not  be  in  safety  or  quiet  in  their  own  houses  ? 
And  although  the  sheriff  be  an  officer  of  great  authority  and  trust, 
yet  it  appears  by  experience,  that  the  King's  writs  are  served  by 
bailiffs,  persons  of  little  or  no  value :  and  it  is  not  to  be  presumed, 
that  all  the  substance  a  man  has  in  his  house,  nor  that  a  man 
would  lose  his  liberty,  which  is  so  inestimable,  if  he  has  sufficient 
to  satisfy  his  debt.  And  all  the  said  books,  which  prove,  that 
when  the  process  concerns  the  King,  that  the  sheriff  may  break  the 
house,  imply  that  at  the  suit  of  the  party,  the  house  may  not  be 
broken :  otherwise  the  addition  (at  the  suit  of  the  King)  would  be 
frivolous.  And  with  this  resolution  agrees  the  book  in  13  Ed.  IV. 
9,  and  the  express  difference  there  taken  between  the  case  of  felony, 

which  (as  has  been  said)  concerns  the  commonwealth, 
[*  93  a.]  and  the  suit  *  of  any  subject,  which  is  for  the  particular 

interest  of  the  party,  as  there  it  is  said  in  18  Ed.  IV.  4  a, 
by  Littleton  and  all  his  companions  it  is  resolved,  that  the  sheriff 
cannot  break  the  defendant's  house  by  force  of  a  fieri  facias,  but 
he  is  a  trespasser  by  the  breaking,  and  yet  the  execution  which  he 
then  doth  in  the  house  is  good.    And  it  was  said,  that  the  said 
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book  of  18  Ed.  II.  was  but  a  short  note,  and  not  any  case  judi- 
cially adjudged,  and  it  doth  not  appear  at  whose  suit  the  case  is 
intended,  but  it  is  an  observation  or  collection  (as  it  seems)  of 
the  reporter.  And  if  it  be  intended  of  a  quo  minus  or  other  action 
in  which  the  King  is  party,  or  is  to  have  benefit,  the  book  is  good 
law. 

5.  It  was  resolved,  that  the  house  of  any  one  is  not  a  castle  or 
privilege  but  for  himself,  and  shall  not  extend  to  protect  any 
person  who  flies  to  his  house,  or  the  goods  of  any  other  which  are 
brought  and  conveyed  into  his  house,  to  prevent  a  lawful  execu- 
tion, and  to  escape  the  ordinary  process  of  law ;  for  the  privilege 
of  his  house  extends  only  to  him  and  his  family,  and  to  his  own 
proper  goods,  or  to  those  which  are  lawfully  and  without  fraud  and 
covin  there ;  and  therefore  in  such  cases  after  denial  on  request 
made,  the  sheriff  may  break  the  house ; 1  and  that  is  proved  by 
the  stat.  of  West.  1,  c.  17,  by  which  it  is  declared,  that  the  sheriff 
may  break  a  house  or  castle  to  make  replevin,  when  the  goods  of 
another  which  he  has  distrained  are  by  him  conveyed  to  his  house 
or  castle,  to  prevent  the  owner  to  have  a  replevin  of  his  goods : 
which  act  is  but  an  affirmance  of  the  common  law  in  such  points. 
But  it  appears  there,  that  before  the  sheriff  in  such  case  breaks 
the  house,  he  ought  to  demand  the  goods  to  be  delivered  to  him, 
for  the  words  of  the  statute  are,  After  that  the  cattle  shall  be 
solemnly  demanded  by  the  sheriffs,  &c. 

6.  It  was  resolved,  admitting  that  the  sheriff  after  denial  made 
might  have  broke  the  house,  as  the  plaintiffs  counsel  pretend  he 

1  Vide  Foster,  320.  "  The  sheriff  find-  entering  the  house  (the  outer  door  being 

ing  the  door  open  may  enter  the  house  of  open)  in  order  to  seek  for  him,  for  the 

a  stranger,  and  is  justified  if  the  defend-  purpose  of  rendering  him,  without  averring 

ant's  goods  are  in  it,  but  it  is  at  his  own  that  the  principal  was  in  the  house  at  the 

risk,"  per  Gibbs,  C.  J.   Cooke  v.  Birt,  5  time,  for  there  is  no  difference  between  a 

Taunt.  770,  1  Marsh.  339,  [15  R.  R.  652].  house  of  which  a  man  is  solely  possessed 

So  also  where  he  enters  in  search  of  the  and  a  house  in  which  he  resides  by  the 

defendant,  it  is  at  his  own  risk  if  the  de-  consent  of  another.   Sheeres  v.  Brooks,  2 

fendaut  is  not  there,  therefore  in  trespass  H.  Bl.  120,  [8  R.  R.  357].   In  all  these 

against  him  for  breaking  and  entering  the  cases  the  outer  door  was  open,  in  order 

plaintiff's  house;  a  plea  averring  that  he  to  justify  the  breaking  the  outer  door; 

suspected  and  believed  that  the  defendant  after  denial  on  request  made  to  take  a 

was  there  without  averring  that  the  de-  person  or  goods  in  the  house  of  a  stranger, 

fendant  actually  was  in  the  house,  is  had.  it  must  be  understood  either  that  the  per- 

Johnson  v.  Leigh,  6  Taunt.  247,  1  Marsh,  son  upon  a  pursuit  taketh  refuge  in  the 

565,  [16  R.  R.  614].   But  when  the  prin-  house  of  another,  Foster,  320,  or  the  poods 

cipal  resides  in  the  house  of  a  stranger  the  must  be  there,  of  fraud  and  covin  to  pre- 

bail  above  may  justify  the  breaking  and  vent  the  execution.    Vide  text,  supra. 
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might,  then  it  follows  that  he  has  not  done  his  duty,  for  it  doth 
not  appear,  that  he  made  any  request  to  open  the  door  of  the 
house.  Also  the  defendant,  as  this  case  is,  has  done  that  which 
he  might  well  do  by  the  law,  scil.  to  shut  the  door  of  his  own 
house. 

Lastly,  the  general  allegation,  prcemissorum  non  ignarus,  was  not 
sufficient  in  this  case  where  the  notice  of  the  premises  is  so  mate- 
rial ;  but  in  this  case  it  ought  to  have  been  certainly  and  directly 
alleged;  for  without  notice  of  the  process  of  law,  and  of  the 
coming  of  the  sheriff  with  the  jury  to  execute  it,  the  shutting  of 
the  door  of  his  own  house  was  lawful.  And  judgment  was  given 
against  the  plaintiff. 

ENGLISH  NOTES. 

The  footnotes  subjoined  to  the  principal  case  are  from  Fraser's  edi- 
tion of  Coke's  Reports. 

In  the  following  note,  the  subject  of  trespass  quare  clausum  f regit 
will  be  dealt  with  only  so  far  as  it  affects  the  position  of  the  sheriff. 

A  justification  to  the  breaking  and  entering  is  an  answer  to  an 
action  of  trespass,  unless  the  defendant  has  been  guilty  of  any  excess 
making  him  a  trespasser  ab  initio  ;  which  excess,  under  the  old  system 
of  pleading,  required  to  be  new  assigned:  Taylor  v.  Cole  (1789),  3  T. 
R.  292,  1  R.  R.  706;  Houghton  v.  Butler  (1791),  4  T.  R.  364,  2  R. 
R.  411.  It  is  sufficient  that  the  sheriff  had  a  valid  legal  process, 
although  he  assigned  another  reason  at  the  time  of  entering :  Crowther 
v.  Ramsbottom  (1798),  7  T.  R.  654,  4  R.  R.  540.  A  plea  of  justifica- 
tion is  a  plea  of  confession  and  avoidance :  Hatve  v.  Planer,  1  Wms. 
Saund.  11,  ed.  1871,  and  notes.  Where  a  sheriff  justifies  by  virtue  of 
a  writ,  the  allegation  may  be  traversed,  and  the  plaintiff  may  show 
that  the  writ  was  a  mere  contrivance  to  give  colour  to  an  illegal  act : 
Lucas  v.  Nockells  (Ex.  Ch.  1828),  4  Bing.  729;  (H.L.  1833)  10  Bing. 
157,  7  Bli.  (N.  S.)  140,  3  Moo.  &  Sc.  627;  Price  v.  Peek  (1834),  1 
Bing.  N.  C.  380,  387, 1  Scott,  217,  4  L.  J.  C.  P.  76,  per  Tindall,  Ch.  J. 
Where  the  process  is  executed  by  a  sheriff's  officer,  the  command  of 
the  sheriff  is  traversable:  Chambers  v.  Donaldson  (1809),  11  East,  65, 
10  R.  R.  435.  To  the  same  effect  is  Cook  v.  Loveland  (1799),  2  Bos. 
&  P.  31,  5  R.  R.  533.  There  in  trespass  for  breaking  and  entering, 
the  defendants  justified  under  letters  patent  from  the  Crown  which 
granted  to  the  master  and  wardens  of  the  corporation  of  bakers  (there 
being  four  wardens),  by  themselves  or  their  deputy  or  deputies,  full 
power  to  overlook  and  correct  the  trade  of  baking.  It  was  held  that 
the  master  and  one  warden  could  not  justify  the  entry;  for  if  they 
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acted  as  principals,  they  did  not  amount  to  a  majority  of  the  persons 
to  whom  the  power  was  given ;  and  if  they  acted  as  deputies,  it  should 
have  appeared  that  they  were  appointed  by  the  majority. 

The  second  part  of  the  rule,  and  the  cognate  distinction  between  the 
execution  of  process  in  execution  and  process  in  contempt,  4s  recog- 
nised in  Burdett  v.  Abbott  and  Burdett  v.  Coleman  (1811,  H.  L.  1817), 
14  East,  1,  163,  4  Taunt.  400,  5  Dow,  165,  172,  12  E.  E.  450,  see  note, 
p.  631,  supra.  So  too  in  executing  criminal  process,  it  is  necessary  to 
demand  admittance,  before  breaking  open  an  outer  door:  Launock  v. 
Brown  (1819),  2  B.  &  Aid.  592,  21  E.  E.  410. 

The  following  passage  in  the  notes  to  Semayne's  Case,  in  Smith's 
Leading  Cases,  has  been  approved  in  the  Court  of  Appeal  in  Hodder  v. 
Williams  (C.  A.  1895),  1895,  2  Q.  B.  663,  65  L.  J.  Q.  B.  70,  73  L.  T. 
394,  44  W.  E.  757.  "The  maxim,  that  'a  man's  house  is  his  castle,' 
only  extends  to  his  dwelling-house;  therefore,  a  barn,  or  outhouse,  not 
connected  with  the  dwelling-house,  may  be  broken  open  in  order  to  levy 
an  execution:  Pentonv.  Browne,  1  Sid.  181,  186."  The  foundation  of 
the  distinction  is  thus  explained  by  Lord  Mansfield,  Ch.  J.,  in  Lee 
v.  Gansel  (1774),  Cowp.  1,  6:  "The  ground  of  it  is  this,  that  other- 
wise the  consequences  would  be  fatal ;  for  it  would  leave  the  family 
within  naked  and  exposed  to  thieves  and  robbers.  It  is  much  better, 
therefore,  says  the  law,  that  you  should  wait  for  another  opportunity, 
than  do  an  act  of  violence,  which  may  probably  be  attended  with  such 
dangerous  consequences."  In  the  case  of  a  house  surrounded  by  an 
enclosing  wall,  the  door  of  the  house,  and  not  the  door  in  the  wall, 
would  be  the  "  outer  door:  "  American  &c.  Co.  v.  Hendry  (C.  A.  1893), 
62  L.  J.  Q.  B.  388,  68  L.  T.  742,  a  case  of  distress  for  rent.  A  bailiff, 
in  effecting  a  distress  for  rent,  has  been  held  entitled  to  scale  an 
outer  wall :  Long  v.  Clarke  (C.  A.  1893),  1894,  1  Q.  B.  119,  63  L.  J. 
Q.  B.  108,  69  L.  T.  654,  42  W.  E.  130. 

Once  the  outer  door  is  passed,  the  privilege  ceases.  The  distinction 
between  the  breaking  of  an  outer  and  an  inner  door  is  shown  to  have 
existed  in  the  Year  Book,  18  Ed.  IV.  fo.  4,  pi.  19.  See  Lee  v.  Oansel 
(1774),  Cowp.  1,  6.  It  was  attempted  to  modify  the  law  in  Lee  v. 
Gansel,  by  requiring  the  sheriff  or  his  officer  to  demand  admittance 
before  breaking  an  inner  door.  Ratcliffe  v.  Burton  (1802),  3  Bos.  & 
P.  223,  6  E.  E.  771.  This  view  was  dissented  from  in  the  subsequent 
case  in  the  same  Court  in  Hutchinson  v.  Birch  (1812),  4  Taunt.  619, 
13  E.  E.  703,  and  Heath,  J.,  said:  "If  in  Ratcliffe  v.  Burton,  I 
said  that  a  demand  was  necessary  before  breaking  an  inner  door,  I  do 
not  recollect  it;  but  as  I  have  no  reason  to  doubt  the  accuracy  of  the 
reporter,  I  shall  presume  that  his  account  is  right;  but  if  so,  the  opin- 
ion certainly  was  extra-judicial."    But  the  sheriff  should  not  act  in 
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an  unnecessarily  violent  manner.  "  I  take  it  to  be  clear,  that  he  may 
break  open  any  door  within  the  house  without  any  further  demand.  If 
the  defendant  stands  with  the  key,  and  offers  to  open  the  door,  and  the 
sheriff  unnecessarily  breaks  it,  or  uses  any  other  unnecessary  violence, 
that  should  be  made  to  appear  by  way  of  new  assignment."  Hutchinson 
v.  Birch,  supra,  per  Gibbs,  J. 

In  executing  process,  it  sometimes  happens  that  the  goods,  and  in 
former  times  the  body  of  the  execution  debtor,  are  to  be  found  in  the 
house  of  a  stranger.  In  this  event,  the  principal  case  is  an  authority, 
that  after  demand  and  refusal  of  admittance,  the  sheriff  may  enter 
forcibly.  But  he  does  this  at  his  peril.  For  if  the  goods  are  not  on 
the  premises,  or  under  the  old  law,  the  execution  debtor  was  not  in  the 
bouse,  the  sheriff  was  liable  in  trespass,  as  he  also  is  and  was  for 
breaking  open  an  inner  door  under  the  like  circumstances:  Lee  v. 
Oansel  (1774),  Cowp.  1}  Hutchinson  v.  Birch  (1812),  4  Taunt.  619, 
13  E.  R.  703;  Cooke  v.  Birt  (1814),  5  Taunt.  765,  15  R.  R.  652; 
Johnson  v.  Leigh  (1815),  6  Taunt.  246,  16  R.  R.  614. 

The  subdivisions  of  certain  counties  into  local  jurisdictions  present 
one  or  two  points  of  importance  respecting  the  person  to  whom  the 
writ  is  to  be  addressed.  If  execution  is  to  be  levied  in  the  City  of 
London,  the  writ  is  directed  to  the  Sheriffs  of  London,  who  by  statute 
also  executed  the  office  of  Sheriff  of  Middlesex,  Sheriffs'  Act,  1887 
(50  &  51  Vict.  c.  55),  s.  33.  But  this  ancient  right  is  taken  away, 
and  a  new  county  established.  —  the  County  of  London,  —  which  in- 
cludes parts  of  Surrey  and  Kent,  as  well  as  the  parts  of  Middlesex 
which  do  not  form  part  of  the  City  of  London :  Local  Government  Act, 
1888  (51  &  52  Vict,  c  41)  ss.  40  (2),  46  (6).  There  are  certain 
counties  of  cities  or  counties  of  towns  enjoying  the  privilege  of 
appointing  sheriffs:  Sheriffs'  Act,  1887,  s.  36,  11  Chitty's  Stat., 
"  Sheriffs,"  p.  14,  note  (m),  where  the  names  are  given.  In  the  last- 
mentioned  cases  the  writ  is  directed  to  the  sheriff  of  the  particular 
city  or  town  which  has  been  erected  into  a  county,  as  is  also  the  case 
in  the  new  County  of  London;  see  Annual  Practice,  1896,  p.  1237. 
The  offices  of  sheriff  for  the  counties  of  Cambridge  and  Huntingdon 
are  united :  Sheriffs'  Act,  1887,  s.  32.  Where  there  was  a  local  fran- 
chise entitling  a  bailiff  or  other  officer  to  execute  process  within  the 
liberty,  it  was  irregular  not  to  direct  the  writ  in  the  first  instance  to 
the  sheriff :  Grant  v.  Bagg,  (1802),  3  East,  128,  6  R.  R.  569.  The 
law  in  this  case  is  recognised  in  the  Sheriffs'  Act,  1887,  s.  34;  see  espe- 
cially cl.  c,  d,  and  f.  In  PigoU  v.  Wilkes  (1820),  3  B.  &  Aid.  502, 
the  sheriff  had  executed  a  ca.  sa.  in  a  liberty,  where  particular  officers 
had  the  exclusive  privilege  of  executing  process,  and  had  suffered  the 
prisoner  to  go  at  large,  before  his  removal  from  the  liberty.    He  was 
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held  liable  in  an  action  for  an  escape,  the  arrest  being  good  against  the 
debtor,  though  wrongful  against  the  bailiff  of  the  liberty.  Imprison- 
ment for  debt  is  now  abolished,  bat  the  case  wonld  seem  an  authority 
for  the  proposition  that  if  the  sheriff,  under  the  like  circumstances,  gave 
up  possession  of  goods  seized  under  a  fl.  fa.9  and  returned  nulla  bona, 
he  would  be  liable  in  an  action  for  a  false  return.  The  office  executed 
in  a  liberty  would  be  an  office  of  profit  by  reason  of  the  poundage  or 
fees  to  which  the  officer  is  entitled:  Sheriffs'  Act,  1887,  s.  34  (e).  And 
the  sheriff  would  be  liable  to  an  action  for  disturbing  the  party  in  his 
office;  as  an  example  of  an  action  of  this  character,  see  Butter  v.  Chap* 
man  (Ex.  Ch.  1841),  8  M.  &  W.  1,  7  E.  C.  179.  And  also  an  action 
for  money  had  and  received,  so  far  as  the  fees  received  by  the  sheriff 
were  lawful  fees:  Boyter v.  Dodsworth  (1796),  6  T.  R.  681, 3  R.  R.  315. 
Upon  a  similar  principle  it  was  held  that  a  defendant  arrested  within 
the  verge  of  a  palace  was  not  entitled  to  be  discharged:  Sparks  v. 
Spink  (1817),  7  Taunt.  311,  18  R.  R.  492. 

The  sheriff  is  bound  to  obey  the  exigence  of  the  writ,  although  the 
judgment  upon  which  it  has  issued  may  be  erroneous :  Gold  v.  Strode 
(1670),  Carth.  148,  3  Mod.  324.  But  a  sheriff  is  justified  in  refusing 
to  execute  a  writ  founded  upon  a  judgment  void  as  against  the  execu- 
tion debtor:  Lane  v.  Chapman  (1840),  11  A.  &  E.  966,  1  Gale  &  D. 
523,  9  L.  J.  Q.  B.  239.  As  a  corollary,  a  sheriff  was  never  compelled 
to  set  out  the  judgment  in  his  justification,  but  only  the  writ  of  execu- 
tion: Cotes  v.  Michill  (1682),  3  Lev.  20;  Moravia  v.  Sloper  (1737), 
Willes,  30;  and  it  was  for  the  plaintiff  to  show,  in  his  replication,  that 
the  writ  had  been  set  aside  for  irregularity :  Prentice  v.  Harrison  (1843), 
4  Q.  B.  852, 1  Dav.  &  Mer.  50, 12  L.  J.  Q.  B.  315;  Rankin  v.  De  Medina 
(1845),  1  C.  B.  183,  14  L.  J.  C.  P.  89.  These  principles  were  held 
applicable  to  Courts  of  inferior  jurisdiction :  Andrews  v.  Montis  (1841), 
1  Q.  B.  17, 1  Gale  &  D.  268,  10  L.  J.  Q.  B.  225.  Where  an  execution 
creditor  purchases  a  term  of  years  seized  under  a  ft.  fa.  from  the 
sheriff,  he  must  prove  the  judgment  in  an  action  by  him  to  recover 
possession  in  ejectment:  Doe  d.  Bland  v.  Smith  (1817),  2  Starkie, 
199,  19  R.  R.  702.  But  where  a  stranger  purchases,  the  rule  is  the 
other  way:  Doe  d.  Batten  r.Murless  (1817),  6  M.  &  8.  110,  18  R.  R. 
325. 

The  grounds  of  a  sheriff's  liability  are  thus  stated  by  Pratt,  Ch.  J., 
in  delivering  the  judgment  of  the  Court  in  Crompton  v.  Ward  (1721), 
1  Stra.  429,  435.  "  It  was  admitted  at  the  bar,  and  is  not  now  to  be 
disputed,  but  that  on  the  one  hand,  if  the  sheriff  arrests  the  party  by 
virtue  of  mesne  process,  and  he  is  rescued  as  he  carries  him  to  gaol,  it 
will  be  a  good  excuse  to  the  sheriff.  Cro.  Jac.  419.  And  on  the 
other  hand,  if  the  party  be  once  within  the  walls  of  the  prison,  though 
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the  custody  be  on  mesne  process,  yet  a  rescue  from  thence  by  any  but 
common  enemies  will  be  no  excuse;  if  a  company  of  rebels  break  the 
prison,  and  let  out  the  prisoners,  yet  the  sheriff  is  answerable;  because 
the  law  supposes  the  sheriff  and  his  posse  are  sufficient  to  resist  such  a 
force.  1  Roll.  Abr.  81,  4  Co.  84.  These,  I  say,  are  grounds  that  are 
not  to  be  disputed."  This  liability  had  been  recognised  in  the  case  of 
goods  by  Lord  Holt,  Ch.  J.,  in  Clerk  v.  Withers  (1705),  2  Ld.  Raym. 
1072, 1075.  "  The  sheriff  is  answerable  for  the  value  of  goods  after  he 
has  seized  them,  and  is  bound  to  sell  them  at  all  events,  and  is  bound 
to  the  value  he  has  returned  them  to  be  of.  And  though  the  goods 
are  lost  or  rescued  from  him,  he  is  bound  ...  to  the  value  he  returned 
them  to  be  of."  A  return  of  a  sale  of  part  of  the  goods,  and  a  rescue 
of  the  remainder  is  bad:  Sly  v.  Finch  (1619),  Cro.  Jac.  514.  The 
sheriff  may  rely  upon  a  rescue  as  a  defence,  if  a  good  excuse,  although 
he  has  not  returned  it :  Gorges  v.  Gore  (1783),  3  Lev.  46. 

The  sheriff  may  be  compelled  to  make  a  return  to  the  writ,  unless 
the  parties  have  entered  into  a  compromise:  Alchin  v.  Wells  (1793), 
5  T.  R.  470,  2  R.  R.  641.  And  this  may  be  done  as  well  on  the  appli- 
cation of  the  defendant  as  of  the  plaintiff:  Edmunds  v.  Watson 
(1816),  7  Taunt.  5,  2  Marsh.  330.  A  defendant  must  however  either 
have  the  plaintiff's  authority  to  do  so,  or  show  special  grounds  before 
he  is  entitled  to  the  order:  Daniels  v.  Gompertz  (1842),  3  Q.  B.  322, 
2  Gale  &  D.  751;  Williams  v.  Webb  (1843),  2  Dowl.  N.  S.  904, 12  L. 
J.  C.  P.  137.  Where  the  execution  creditor  has  entrusted  the  execu- 
tion of  the  writ  to  a  special  bailiff,  the  proper  course  is  to  request  the 
sheriff  to  return  the  writ,  and  to  state  in  the  request  the  object  for 
which  the  return  is  required,  and  to  offer  an  indemnity:  Harding  v. 
Holden  (1841),  2  Man.  &  Gr.  914,  10  L.  J.  C.  P.  229.  In  that  case 
the  sheriff  got  his  costs,  and  the  Court  exacted  an  undertaking  not  to 
bring  an  action  for  a  false  return,  as  the  price  of  not  setting  aside  the 
rule  upon  th'e  sheriff  to  return.  The  general  rule  under  the  circum- 
stances is  to  refuse  the  order  to  make  the  return :  Hamilton  v.  Dalziel 
(1774),  2  W.  Bl.  952;  Porter  v.  Viner  (1815),  1  Chit.  613  n;  Pallis- 
ter  v.  Pallister  (1816),  1  Chit.  614  n.  So  too  where  there  has  been 
collusion  between  the  sheriff's  officer  and  the  plaintiff  or  his  solicitor, 
the  order  has  been  refused :  Huston  v.  Hatfield  (1819),  3  B.  &  Aid. 
204,  1  Chit.  613.  The  Court  may  enlarge  the  time  within  which  the 
sheriff  is  to  make  his  return,  but  the  order  is  discretionary:  Wells  v. 
Pickman  (1797),  7  T.  R.  174,  4  R.  R.  410. 

The  terms  in  which  the  sheriff  should  make  his  return  in  the  case  of 
&fi.  fa.  and  an  elegit  will  be  considered  in  subsequent  notes  under  the 
appropriate  rules,  as  will  also  the  various  proceedings  to  compel  the 
sheriff  to  obey  the  exigence  of  the  writ. 
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Apart  from  those  remedies  which  are  of  a  summary  nature,  the 
plaintiff  may  have  an  action  for  a  false  return.  As  examples  of  such 
an  action  may  be  mentioned,  Dewey  v.  Bayntun  (1805),  6  East,  257, 
8  R.  R.  475;  Delvalle  v.  Plomer  (1811),  3  Camp.  47,  13  R.  R.  746; 
Imray  v.  Magnay  (1843),  11  M.  &  W.  267,  12  L.  J.  Ex.  188.  To 
support  such  an  action,  it  would  seem  that  special  damage  would  have 
to  be  shown:  Lloyd  v.  Harrison  (1865),  6  B.  &  S.  36,  L.  R.,  1  Q.  B. 
502,  35  L.  J.  Q.  B.  153.  An  action  of  debt  will  lie  against  a  sheriff 
for  the  value  of  the  goods  according  to  the  return  of  a  writ  of  fi.  fa.: 
Clerk  v.  Withers  (1705),  2  Ld.  Raym.  1075,  per  Holt,  Ch.  J.  Or 
the  execution  creditor  may  have  a  set.  fa.  against  the  sheriff :  Mildmay 
v.  Smith,  2  Wms.  Saund.  739,  ed.  1871.  An  action  lies  for  unneces- 
sary delay  in  executing  process,  without  proof  of  special  damage: 
Clifton  v.  Hooper  (1844),  6  Q.B.  468,  14  L.  J.  Q.  B.  1,  8  Jur.  958. 
But  the  delay  would  have  to  be  unreasonable :  Hobson  v.  Thelluson 
(1867),  L.  R.,  2  Q.  B.  642,  36  L.  J.  Q.  B.  302.  So  too  an  execution 
creditor  who  has  sued  out  a  fi.  fa.  may  have  an  action  against  the 
sheriff  for  not  selling  within  a  reasonable  time,  instead  of  proceeding 
by  venditioni  exponas:  Jacobs  v.  Humphrey  (1834),  2  Cr.  &  Mees. 
413,  3  L.  J.  Ex.  82;  Bales  v.  Wingfield  (1833),  2  Nev.  &  Man.  831; 
Aireton  v.  Davis  (1833),  9  Bing.  740,  3  M.  &  Scott,  138,  2  L.  J.  C.  P. 
89.  The  Court  might,  however,  in  such  a  case  deprive  the  plaintiff  of 
his  costs  so  far  as  they  had  been  increased  by  resorting  to  an  action 
instead  of  proceeding  by  venditioni  exponas.  An  analogy  is  supplied 
by  those  cases  in  which  a  plaintiff  who  has  commenced  administration 
proceedings  by  writ,  has  only  been  allowed  the  cost  of  an  originating 
summons.  But  an  action  on  the  case  does  not  He  against  a  sheriff 
(who  has  not  been  ordered  to  return  the  writ)  for  neglecting  to  have 
the  money  in  Court  according  to  the  exigence  of  &fi.fa.:  Moreland  v. 
Leigh  (1816),  1  Starkie,  388,  18  R.  R.  786. 

An  action  against  a  sheriff  for  money  levied  on  a  fi.  fa.  must  be 
brought  within  six  years  after  the  cause  of  action  accrued :  3  &  4  Will. 
IV.,  c.  42,  s.  3. 

Since  the  Statute  of  Frauds,  the  provisions  of  which  are  now  replaced 
by  the  Sale  of  Goods  Act,  1893,  the  sheriff  is  bound  to  execute  writs 
of  fi.  fa.  against  goods  in  the  order  in  which  they  are  delivered  to  him. 
Hutchinson  v.  Johnston  (1787),  1  T.  R.  729, 1  R.  R.  380.  The  subject 
of  competing  executions  has  been  discussed  in  the  notes  under  the 
preceding  rule,  p.  623,  ante.  The  sheriff  is  allowed  a  reasonable  time 
before  executing  process,  at  all  events  unless  he  receives  directions  to 
proceed  with  the  utmost  dispatch :  Hobson  v.  Thelluson  (1867),  L.  R., 
2  Q.  B.  642,  36  L.  J.  Q.  B.  302,  so  ruled  by  Montague  Smith,  J.,  at 
nisi  prius,  and  by  the  Court  in  banc  (Blackburn  and  Mellob,  J.  J.). 
vol.  xi. — 41 
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The  authority  of  a  sheriff  who  had  seized  under  aJL  fa.  was  not 
determined  by  the  appointment  of  his  successor:  Clerk  v.  Withers 
(1705),  2  Ld.  Raym.  1072,  6  Mod.  695;  Doe  d.  Stevens  v.  Donston 
(1818),  1  B.  &  Aid.  230,  19  R.  R.  300;  Bamford  v.  Baron  (1788), 
2  T.  R.  594  n,  1  R.  R.  551 «.  And  the  sheriff  might  he  compelled  by 
distringas  addressed  to  the  actual  sheriff,  to  sell :  Fitzh.  Ab.  "  Process," 
pi.  99;  Bro.  Ab,  "Retorne  de  Briefe,"  pi.  15,  "Execution,"  pi.  11, 
"Process,"  pi.  15.  But  if  the  execution  creditor  consented  to  the 
sheriff  not  selling,  a  distringas  would  not  issue  after  his  office  deter- 
mined: Ruston  v.  Hatfield  (1819),  3  B.  &  Aid.  204,  21  Chit.  613.  So 
too  where  the  execution  creditor  had  been  guilty  of  laches,  the  Court 
would  not  allow  a  distringas  to  issue:  Clutterbuck  v.  Jones  (1812), 
15  East,  78.  It  is  now  provided  by  the  Sheriffs'  Act,  1887  (60  &  51 
Vict.  c.  55),  s.  28  (1)  and  (2),  replacing  3  &  4  Will.  IV.  c.  99,  s.  7: 
"  Every  sheriff  shall,  at  the  expiration  of  his  term  of  office,  make  out 
and  deliver  to  the  incoming  sheriff  a  correct  list  and  account  under 
his  hand  of  all  prisoners  in  his  custody,  and  of  all  rolls  and  writs  in 
his  hands  not  wholly  executed  by  him,  with  all  such  particulars  as  may 
be  necessary  to  explain  to  the  incoming  sheriff  the  several  matters 
intended  to  be  transferred  to  him,  and  shall  thereupon  turn  over  and 
transfer  to  the  custody  of  the  incoming  sheriff  all  such  prisoners,  rolls, 
and  writs,  and  all  records,  books,  and  matters  ajJpertaining  to  the 
office  of  sheriff.  The  incoming  sheriff  shall  thereupon  sign  and  give 
to  the  outgoing  sheriff  a  duplicate  of  such  list  and  account,  which 
shall  be  a  good  and  sufficient  discharge  to  him  of  and  from  all  the 
prisoners  therein  mentioned,  and  the  execution  of  the  writs  and  other 
matters  therein  contained;  and  thereupon  the  incoming  sheriff  shall 
stand  charged  with  the  said  prisoners,  and  with  the  execution  and  care 
of  the  said  rolls,  writs,  and  other  matters  contained  in  the  said  list 
and  account."  Where  the  outgoing  sheriff  omits  to  include  a  par- 
ticular writ  in  the  list  or  account,  his  successor  is  not  liable  to  return 
the  writ:  Thomas  v.  Newman  (1842),  2  Dowl.  K  S.  33.  Where  the 
sheriff  has  seized  and  sold  in  execution  of  a  writ  of  fi.fa.,  the  writ  is 
wholly  executed,  and  should  not  be  transferred  on  his  going  out  of 
office:  Harrison  v.  Paynter  (1840),  6  M.  &  W.  387,  8  Dowl.  P.  C.  349, 
9  L.  J.  Ex.  169,  4  Jur.  488. 

By  the  same  28th  section  of  the  Sheriffs'  Act,  1887,  substantially  in 
the  same  terms  as  2nd  section  of  the  repealed  Act  of  20  Geo.  II.,  c.  37, 
"  a  sheriff  shall  not  be  called  upon  to  make  a  return  of  any  writ  after 
the  expiration  of  six  months  from  the  date  at  which  he  ceases  to  hold 
his  office.  Under  the  Act  of  20  Geo.  II.  a  sheriff  was  held  not  liable 
to  be  attached  for  not  returning  a  writ,  if  not  called  upon  by  a  rule  of 
Court  within  six  months  after  the  expiration  of  his  office;  notwith- 
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standing  he  had  been  requested  by  the  party  to  return  it  before  the  six 
months  had  expired:  Rex  v.  Jones  (1787),  2  T.  R.  1, 1  R.  R.  411. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  2  Freeman  on  Executions,  sect.  256,  and  its 
doctrine  is  followed  in  Syndacker  v.  Brosse,  51  Illinois,  357 ;  09  Am.  Dec. 
551 ;  Boggs  v.  Vandyke,  3  Harrington  (Delaware),  288 ;  Keith  v.  Johnson,  1 
Dana  (Kentucky),  605  ;  25  Am.  Dec.  167 ;  Heminway  v.  Saxton,  3  Massachu- 
setts, 222  ;  Widgery  v.  Haskell,  5  Massachusetts,  144 ;  4  Am.  Dec.  41 ;  Hooker 
v.  Smith,  19  Vt.  151 ;  47  Am.  Dec.  679 ;  People  v.  Hubbard,  24  Wendell  (New 
York),  869;  35  Am.  Dec.  628;  State  v.  Armfield.  2  Hawks  (Nor.  Car.),  246; 
11  Am.  Dec.  762  (citing  the  principal  case)  ;  Welsh  v.  Wilson,  34  Minnesota, 
92;  De  Graffenreid  v.  Mitchell,  3  McCord  (So.  Car.),  506 ;  15  Am.  Dec.  648 
(citing  the  principal  case).  "  A  doctrine  as  well  established  as  any  in  the 
books."  Merrick,  J.,  in  Swain  v.  Mizner,  8  Gray  (Mass.),  182;  69  Am. 
Dec.  244. 

Some  courts  go  so  far  as  to  hold  that  the  officer  has  no  right  to  enter,  even 
without  force,  if  the  outer  door  is  closed  —  even  to  lift  the  latch  —  likening 
the  case  to  burglary.  Curtis  v.  Hubbard,  1  Hill  (New  York),  386  ;  40  Am. 
Dec.  292. 

But  if  a  building  is  occupied,  in  different  parts,  for  dwelling  and  for  busi- 
ness, the  officer  may  gain  forcible  access  to  the  business  part,  even  through  a 
common  door.    Stearns  v.  Vincent,  50  Michigan,  209  ;  45  Am.  Rep.  37. 

In  this  country  the  courts  deny  any  validity  to  a  levy  made  through  such 
forcible  and  unlawful  entry.  Ilsley  v.  Nichols,  12  Pickering  (Mass.),  270  ;  22 
Am.  Dec.  425  (citing  the  principal  case)  ;  People  v.  Hubbard,  supra  (citing 
the  principal  case) ;  Closson  v.  Morrison,  47  New  Hampshire,  482  ;  93  Am. 
Dec.  459.  In  Bailey  v.  Wright,  39  Michigan,  96,  it  is  said :  "  The  doctrine 
is  sensible  and  just,  and  is  the  only  one  whereby  private  safety  and  public 
peace  can  be  preserved.  There  can  be  no  respect  for  courts  and  their  process 
if  their  ministers  are  upheld  in  violations  of  law,  or  if  they  can  be  lawfully 
opposed  in  exercising  their  functions,  as  they  may  be  if  such  levies  are  held 
valid/'  This  point  is  examined  with  his  customary  learning  by  Cowen,  J., 
in  People  v.  Hubbard,  supra,  who  says :  "  There  is  no  pretence  for  saying  that 
it  was  involved  either  in  Semayne's  Case,  or  in  Lee  v.  Gansel.  The  18  E.  IV. 
seems  however  to  have  been  spoken  of  in  both,  somewhat  ambiguously,  not 
to  say  as  directly  involving  the  question ;  and  it  would  be  arrogant  to  deny 
that  Coke  and  Mansfield  understood  the  force  of  cases  in  the  Tear  Books 
much  better  than  any  one  at  this  day.  I  have  examined  the  case  and  given 
nearly  a  literal  translation  of  it"  He  considers  the  last  case  as  one  for 
breaking  the  outer  door,  and  continues :  "  To  this  particular  action  the  Courts 
say :  '  The  Jieri  facias  shall  not  excuse  him  of  the  breaking  of  the  house ;  but 
of  the  taking  of  the  goods  only/  The  latter  clause  contains  every  word  of 
what  the  Court  are  represented  in  the  book  to  have  said  concerning  the  taking 
of  the  goods/'  He  quotes  Chief  Justice  Shaw,  in  Ilsley  v.  Nichols,  supra,  as 
taking  this  view  of  the  case  from  the  Year  Book,  and  concludes :  "  They  all 
go  back  to  the  Year  Book,  in  which  it  is  at  least  very  difficult  to  see  that  the 
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point  arose.  All  that  was  said  upon  it  there  rather  appears  to  have  been  a 
hasty  suggestion  upon  a  collateral  matter.  Lord  Mansfield  is  unwilling  to 
admit  that  he  should  [tcould f]  have  so  decided;  and  the  report  of  Lord  Coke 
is  a  mere  recital  of  the  case.  1  think  that  Chief  Justice  Shaw  has  satisfac- 
torily shown  that  here  is  but  a  union  of  mighty  names  in  the  extra-judicial 
assertion  of  a  doctrine  which  can  stand  the  test  neither  of  principle  nor 
authority.  Admitting  the  distinction  to  have  been  directly  adjudged  in  the 
Year  Book  and  since  acquiesced  in,  there  is  so  much  in  conflict  with  it  that 
we  might  overrule  it  without  a  violation  of  duty.  How  would  the  book  then 
stand  upon  its  face?  It  admitted  what  is  held  by  all  the  other  cases,  and  is 
undoubted  law,  that  the  sheriff  had  been  guilty  of  a  criminal  wrong ;  but 
asserted  that  thereby  he  had  acquired  a  right.  It  conceded  the  privilege  of 
protection  to  the  goods,  and  to  the  man  and  his  family,  yet  offered  a  reward 
for  the  violation  of  that  privilege.  It  legalized  resistance  against  the  sheriff's 
entry,  even  to  the  shedding  of  blood ;  but  invited  the  combat  by  offering  him 
the  spoils  within.  The  law  has  always  proclaimed  by  a  pompous  figure  that 
a  man's  dwelling-house  is  his  castle ;  and  promised  to  defend  it  as  inviolable. 
The  Year  Book  began  in  that  spirit ;  but  immediately  raised  a  countervailing 
influence  which  broke  down  its  own  defences.  Lord  Mansfield  declared,  in 
Lee  v.  Gansel,  that  the  privilege  was  founded  in  a  sound  maxim  of  policy. 
But  it  is,  he  says,  a  maxim  of  political  justice,  and  makes  no  part  of  the 
privilege  of  the  debtor  himself,  and  he  then  cites  the  Year  Book,  to  show  that 
it  is  annexed  to  the  door.  In  other  words,  this  sound  maxim  is  very  little,  if 
anything,  more  than  a  legal  abstraction.  On  reading  his  whole  opinion,  it 
will  be  found  that  he  was  dissatisfied  with  the  privilege  itself ;  but  finding  it 
well  settled,  he  construes  it  in  the  light  of  the  Year  Book,  so  very  strictly  as 
to  leave  it  no  more  than  a  shadow.  In  short,  if  the  privilege  itself  exists,  the 
clause  upon  which  he  relied  cannot  be  law.  It  is  idle  and  absurd  to  talk  of 
the  privilege,  unless  it  be  enforced  by  adequate  sanctions. 

•*  It  is  well  known  that  Lord  Mansfield  was  no  friend  to  that  sort  of  privi- 
lege which  obstructed  the  collection  of  debts.  In  this  he  was  doubtless  right. 
But  he  was  more  legitimately  employed  as  a  legislator  in  the  House  of  Lords, 
where  he  advocated  the  bill  for  curtailing  it,  than  in  narrowing  it  as  a  judge. 
Perhaps  the  privilege  now  in  question  should  be  repealed  by  the  legislature ; 
but  we  have  no  power  to  repeal  it  judicially,  as  I  am  sure  we  should  virtually 
do  by  following  the  distinction  allowed  by  the  Court  below." 

The  same  view  of  this  interesting  question  was  taken  by  the  New  York 
Court  of  Errors  (the  old  ultimate  Court),  by  a  vote  of  6  to  12,  in  Curti*  v. 
Hubbard,  4  Hill,  437,  where  Chancellor  Walworth  examined  the  question 
with  great  learning,  and  the  Court  hold  that  the  sheriff  has  no  right  even  to 
lift  the  outer  lateh  to  levy  on  goods.  After  referring  to  the  case  in  18  Ed.  IV., 
he  says  :  "  Again,  in  the  latter  part  of  the  reign  of  Queen  Elizabeth  (1602), 
in  the  case  of  Semayne  v.  Greshnm  (Cro.  Eliz.  908,  Moor.  668,  Yelv.  29,  s.  a), 
the  question  was  presented  to  the  Queen's  Bench  for  decision,  in  a  suit 
brought  against  the  owner  of  a  house  who  had  closed  his  doors  against  the 
sheriff,  so  that  he  could  not  enter  to  take  the  goods  therein  which  belonged 
to  the  defendant  in  the  execution.   Upon  the  first  argument,  according  to 
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the  report  of  the  case  by  Moore,  Popham,  C.  J.,  and  Mr.  Justice  Gawdt, 
relying  upon  the  note  of  the  case  in  Fitzherbert,  were  clearly  of  the  opinion 
that  the  sheriff  might  break  the  door  of  the  dwelling-house  to  execute  the 
process  against  the  goods.  Fenner  and  Yelverton,  the  other  two  Justices, 
being  of  a  contrary  opinion,  no  judgment  was  then  given.  But  a  fifth  Judge, 
Mr.  Justice  Williams,  being  appointed  in  the  King's  Bench  in  the  first  year 
of  James  the  First,  the  case  was  again  argued  the  next  year;  and  Williams 
concurring  in  opinion  with  Fenner  and  Yelverton,  the  decision  was  made 
against  the  sheriff's  right,  as  reported  by  Lord  Coke.  (Semayne's  Case,  5  Coke, 
91.)  By  this  decision,  the  right  to  close  the  outer  door  of  the  dwelling-house 
upon  the  sheriff  when  he  came  with  an  execution,  at  the  suit  of  a  private 
person,  to  levy  upon  goods,  was  placed  upon  the  same  basis  as  the  right  to 
prevent  a  similar  entry  when  he  came  with  like  process  to  arrest  the  person 
of  the  defendant ;  and  that  appears  to  have  been  considered  the  settled  law 
of  England  ever  since.  It  has  also  been  constantly  recognized  as  the  common 
law  of  the  several  States  of  the  Union  where  the  English  common  law  pre- 
vails. Nor  does  the  fact  that  the  defendant  in  the  execution  was  not  in 
his  house  at  the  time  when  the  sheriff  opened  the  door  and  went  in,  con- 
trary to  his  known  will  on  the  subject,  alter  his  rights.  For  a  man's  house 
is  his  castle,  not  for  his  own  personal  protection  merely,  but  also  for  the 
protection  of  his  family  and  his  property  therein,  while  it  is  occupied  as  his 
residence. 

"  The  remaining  question  is  whether  a  sheriff  who  has  entered  the  house 
of  another  in  direct  violation  of  the  law,  for  the  purpose  of  arresting  the 
owner  or  seizing  his  goods,  can  be  justified  in  consummating  the  wrong  by 
arresting  his  person  or  removing  the  goods,  where  it  is  all  one  continuous 
act.  I  think,  upon  authority  as  well  as  upon  principle,  he  cannot.  And  I 
fully  concur  in  the  opinion  of  the  learned  Chief  Justice  of  Massachusetts,  in 
the  case  of  llsley  v.  Nichols  (12  Pick.  Rep.  270),  upon  this  question.  As  a 
general  rule,  no  person  can  acquire  a  right  to  the  custody  of  the  person  or 
the  possession  of  the  property  of  another  by  his  own  illegal  act  And  I  think 
this  would  never  have  been  considered  an  exception  to  that  rule,  had  not  the 
language  of  the  case  cited  from  the  Year  Books  been  misapprehended.  In 
Semayne's  Case,  either  the  counsel,  or  one  of  the  Judges  who  delivered  the 
opinion  of  the  majority  of  the  Court,  is  represented  as  saying,  1  by  Little- 
ton and  all  his  companions  it  is  resolved,  that  the  sheriff  cannot  break  the 
defendant's  house  by  force  of  a  fieri  facias,  but  he  is  a  trespasser  by  the 
breaking,  and  yet  the  execution  which  he  then  doth  in  the  house  is  good.' 
But  that  certainly  could  not  have  been  intended  as  a  translation  of  the  lan- 
guage of  the  case  in  the  Year  Book  (18th  Edw.  4th),  and  Cowper  has  done 
great  injustice  to  Lord  Mansfield  by  quoting,  as  if  it  was  his  own  language,  a 
statement  of  that  case  which  bears  no  resemblance  to  the  note  of  the  deci- 
sion as  it  is  in  the  Year  Book.  A  very  fair  translation  of  the  whole  case  is 
given  by  Mr.  Metcalfe,  in  his  note  to  the  case  of  Semayne  v.  Greskam  in 
Yelverton,  which  translation  does  not  vary  materially  from  that  of  Mr. 
Justice  Cowen  in  the  case  of  The  People  v.  Hubbard  (24  Wend.  Rep.  371). 
The  substance  of  it  is,  that  the  sheriff  had  an  execution  against  a  party  in  a 
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civil  suit  who  had  locked  up  his  goods  in  a  chest  in  his  house ;  and  the  sheriff 
went  and  broke  open  the  house  and  seized  the  goods  and  carried  them  off. 
The  case  being  stated  to  the  Court  for  its  decision  whether  the  sheriff  was 
guilty  of  a  tort,  Littleton  and  his  associate  Judges  held  that  the  party 
injured  might  have  a  writ  of  trespass  against  the  sheriff  for  breaking  his 
house,  notwithstanding  the  execution;  for  as  they  say, 4 the  fi.fa.  will  not 
excuse  him  of  the  breaking  of  the  house,  but  of  the  taking  of  goods  only/ 
Not  that  it  would  excuse  the  sheriff  for  having  taken  the  goods  in  this  par* 
ticular  case,  after  he  had  wrongfully  broken  into  the  house  where  they  were. 
But  the  words  des  biens,  which,  literally  translated,  is  '  of  the  goods,1  seem  to 
have  led  to  the  erroneous  conclusion  that  the  Court  meant  to  decide  that  the 
taking  of  the  goods  in  the  particular  case  then  stated  to  the  Court,  was  a 
justifiable  act,  notwithstanding  the  breaking  of  the  house  to  get  access  to 
them.  In  the  French  and  Norman-French  languages,  the  article  is  fre- 
quently used  in  cases  where  we  dispense  with  it.  And  des,  which  appears  to 
be  a  contraction  of  the  preposition  de  and  the.  article  les,  is  used  where  we 
make  use  of  the  corresponding  preposition  only.  Thus,  the  English  expres- 
sion, 4  the  laws  of  men,'  would,  in  French,  be  les  lots  des  hommes ;  that  is, 
literally,  '  the  laws  of  the  men.' 

«  Lord  Mansfield,  who  seems  to  have  taken  it  for  granted,  that  in  the 
case  in  the  Year  Books  the  Court  had  deoided  that  the  taking  of  the  goods 
was  lawful  notwithstanding  the  illegality,  intimates  that  he  would  not 
probably  have  so  decided  in  a  case  of  the  first  impression.  (Lofft,  381 ;  Cowp. 
6.)  And  it  is  certain  no  such  question  could  have  arisen  in  Semayne's  Case, 
as  no  goods  had  been  there  taken  by  the  Bheriff ;  for  it  was  an  action  against 
the  owner  of  the  house  for  shutting  his  doors  and  refusing  to  permit  the 
sheriff  to  enter  and  seize  the  goods.  The  fact  also  that  in  the  subsequent 
case  of  Yates  v.  Delamayne  (Bac.  Abr.  tit.  Execution,  (N.)  note),  the  Court 
set  aside  the  levy  on  an  execution,  because  the  sheriff  had  illegally  entered 
the  defendant's  house  to  execute  the  writ,  is  conclusive  to  show  that  it  was 
not  then  considered  as  settled  law  in  England  that  the  sheriff  had  a  right  to 
seize  the  defendant's  goods  after  having  obtained  access  to  them  by  his  own 
wrongful  act.  That  case  too  appears  to  have  been  decided  in  1776,  only 
two  years  after  the  case  of  Lee  v.  Gonad,  and  while  Lord  Mansfield  con- 
tinued to  preside  in  the  Court  of  Kiug's  Bench." 

The  principal  case  is  cited  in  a  note  in  4  Blackford  (Indiana),  19,  to  the 
doctrine  that  "  the  house  of  any  one  is  not  a  castle  or  privilege  but  for  him- 
self," but  the  other  points  resolved  are  stated. 

The  privilege  extends  only  to  the  dwelling-house  and  not  to  outhouses  or 
other  buildings :  Hoggerty  v.  Wilber,  16  Johnson  (New  York),  286 ;  8  Am. 
Dec.  321;  Burton  r.  Wilkinson,  18  Vermont,  186;  46  Am.  Dec.  145;  McGee 
v.  Given,  4  Blackford  (Indiana),  18 ;  Stearns  v.  Vincent,  supra ;  and  only  to 
the  outer  door  :  Williams  v.  Spencer,  5  Johnson  (New  York),  852. 

But  the  officer,  after  demand  to  open,  may  break  the  door  to  levy  on 
goods  of  a  third  person,  if  they  are  actually  within  the  house.  Burton  v. 
Wilkinson,  supra ;  Douglass  v.  State,  6  Yerger  (Tennessee),  525 ;  Stilt  v.  Wilson, 
1  Wright  (Ohio),  605;  Keith  v.  Johnson,  1  Dana  (Kentucky),  605;  25  Am. 
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Dec.  167;  De  Grcffenrtid  v.  Mitchell,  3  MoCord  (So.  Car.),  606;  15  Am. 
Dec.  648. 

In  Keith  v.  Johnson,  supra,  the  distinction  was  taken  that  doors  may  be 
broken  when  process  requires  the  taking  of  a  particular  chattel,  as  in  that 
case  a  slave.  The  Court  say :  "  This  question  is  as  novel  as  it  is  important." 
But  they  admit :  "  The  common  law,  jealous  of  domestio  peace  and  security, 
did  not  permit  an  officer  to  break  open  an  outer  door  of  the  defendant's 
dwelling-house,  for  the  purpose  of  executing  a  ca.  so.  upon  the  person,  or  of 
levying  a  fi.fa.  upon  the  goods  of  the  defendant,  unless  the  King  was  plaintiff. 
Every  man's  house  was  deemed  his  castle,  and  an  ordinary  judicial  writ  did 
not  authorize  the  opening  of  the  outer  door,  lest  the  King's  enemies  might 
enter."  In  a  note  to  this  case,  25  Am.  Dec.  171,  Mr.  Freeman  cites  the  prin- 
cipal case.  In  State  v.  Arm  field,  supra,  it  was  held  that  the  officer  had  no 
right  to  force  open  the  outer  door  which  the  inmates  were  endeavoring  to 
close  against  him. 

No.  4.  —  SCOTT  v.  SCHOLEY. 
(k.  b.  1807.) 

No.  5.  — FAERANT  v.  THOMPSON. 
(k.  b.  1812.) 
RULE. 

A  writ  of  fi.fa.  can  only  be  executed  against  a  legal 
interest. 

Realty,  or  chattels  which  the  law  regards  as  annexed 
thereto,  e.  g.  landlord's  fixtures,  cannot  be  taken  in  execu- 
tion under  a  writ  of  fi.fa. 

Soott  v.  Scholey. 

8  East,  467-466  (9  R.  R.  487). 

Execution.  —  Ft.  fa.  —  Equitable  interest 

A  mere  equitable  interest  in  a  term  of  years  cannot  be  taken  in  ezeoa-  [467] 
tion  by  the  sheriff  under  a  writ  of  fieri  facias  at  the  suit  of  a  judgment 
creditor. 

This  was  an  action  on  the  case  against  the  defendants,  as  sheriff 
of  Middlesex,  for  a  false  return  of  nulla  bona  to  a  writ  of  fieri 
facias  issued  upon  a  judgment  of  Michaelmas  term,  1792,  for 
£1600,  at  the  suit  of  the  plaintiff,  against  the  goods  and  chattels 
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of  George  Coleman  ;  indorsed  to  levy  £1300  besides  poundage,  &c. : 
to  which  the  defendants  pleaded  the  general  issue :  and  a  verdict 
for  £1300  having  been  given  for  the  plaintiff  at  the  trial  at  the 
sittings  at  Westminster  after  Hilary  term,  1806,  which  was  moved 
to  be  set  aside  in  the  following  term,  the  following  facts  were 
agreed  to  be  put  in  the  form  of  a  case  for  the  opinion  of  the 
Court. 

On  the  10th  of  July,  1795,  an  indenture  of  lease  was  granted  by 
G.  Moore  to  the  said  George  Coleman  of  the  New  Theatre  and 
some  adjoining  premises  in  the  Haymarket,  in  the  county  of  Middle- 
sex ;  to  hold  to  Coleman  from  Lady-day  then  last  for  seventeen 
years,  at  the  yearly  rent  of  £400.  On  the  13th  of  August,  1795, 
another  lease  was  granted  by  J.  Mucklow  to  Coleman  of  a 
piece  of  ground  and  premises  in  James  Street  in  the  Haymarket, 
to  hold  from  Midsummer  then  last  for  sixteen  years,  at  the  yearly 
rent  of  £31  10s.  On  the  8th  of  September,  1795,  by  a  deed  of  as- 
signment made  between  Coleman  of  the  1st  part,  G.  Wathen  and 
S.  Arnold  of  the  2nd  part,  and  W.  Morland,  F.  Const,  and  T.  Hol- 
loway  of  the  3rd  part,  Coleman  (with  the  consent  of  Wathen, 
Arnold,  and  Const)  assigned  to  Morland,  Const,  and  Holloway  the 
said  theatre  and  other  premises  comprised  in  the  said  two 
[*  468]  leases  for  all  the  time  *  then  to  come  therein :  and  Cole- 
man by  such  deed  also  assigned  to  them  the  wardrobe, 
dresses,  ornaments,  music,  musical  instruments,  compositions,  and 
pieces,  and  all  copyright,  property,  and  interest  of  his  deceased 
father  in  all  plays,  &c,  dramatical,  musical,  or  other  pieces,  the 
property  of  the  said  theatre,  upon  trust  to  grant  certain  annuities; 
which  were  accordingly  granted,  but  which  determined  on  the 
15th  of  October,  1804 ;  and  to  make  certain  payments,  which  were 
accordingly  made;  and  with  an  ultimate  trust  for  Coleman,  his 
executors  and  assigns.  By  two  several  indentures  indorsed  on  the 
last-mentioned  deed  of  assignment  Coleman  charged  his  interest 
in  the  said  trust  premises  with  certain  sums  of  money  ;  all  which 
were  paid  off  and  discharged  before  the  13th  of  October,  1804,  ex- 
cept two  several  sums  of  £800  and  £273,  with  an  arrear  of  interest 
thereon,  due  to  T.  Holloway.  By  another  indenture  of  assignment, 
dated  the  13th  of  October,  1804,  also  indorsed  on  the  same  deed, 
and  made  between  Coleman  of  the  1st  part,  W.  Jewell  of  the  2nd 
part,  and  Morland,  Const,  and  Holloway  of  the  3rd  part ;  after  re- 
citing that  the  trusts  of  the  former  assignment  of  the  8th  Septem- 
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ber,  1795,  had  been  executed  without  any  sale  of  the  trust 
premises,  and  that  the  sums  secured  by  the  before-mentioned 
deeds,  except  those  dije  to  Holloway,  had  been  paid  out  of  the 
rents,  profits,  and  produce  of  the  trust  premises ;  Coleman  assigned 
to  Morland,  Const,  and  Holloway,  the  said  theatre,  leasehold 
premises,  and  other  effects  assigned  by  the  former  assignment,  dis- 
charged from  the  trusts  of  that  assignment  and  the  indentures 
indorsed  thereon;  but  upon  trust  to  pay  the  bills  of  certain  trades- 
men employed  by  the  trustees  on  account  of  the  theatre,  amount- 
ing to  £1400 :  and  after  payment  thereof,  upon  trust  for  pay- 
ing to  Holloway  *  £2202,  8tf.,  and  to  Jewell  £4044  5s.,  and  [*  469] 
afterwards  in  trust  for  Coleman,  his  executors,  &c.  Pre- 
vious to  the  4th  of  June,  1805,  Coleman  contracted  with  D.  E. 
Morris  for  the  sale  to  him  of  one  undivided  fourth  part  of  his 
term  in  the  said  theatre  and  leaseholds,  and  of  the  machinery, 
wardrobe,  dresses,  musical  and  other  instruments,  books,  copy- 
right, and  other  theatrical  stock  and  property  at  such  theatre, 
for  £3500 ;  and  also  contracted  with  P.  Tahourdin  and  J.  Winston 
for  the  sale  to  them  of  another  undivided  fourth  part  of  the  same 
property,  at  the  like  price  of  X3500.  On  the  4th  June,  1805,  by 
indenture  of  nine  parts,  between  Morland,  Const,  and  Holloway,  of 
the  1st  part,  Jewell  of  the  2nd  part,  Coleman  of  the  3rd  part,  Cathe- 
rine his  wife  of  the  4th  part,  Morris  of  the  5th  part,  P.  Tahourdin 
and  Winston  of  the  6th  part,  J.  Neeld  of  the  7th  part,  F.  Fladgate 
of  the  8th  part,  and  G.  Tahourdin  and  J.  Stuart  of  the  9th  part ; 
after  reciting  the  leases  and  other  deeds,  circumstances,  and  con- 
tracts above  set  forth,  to  the  effect  above  stated ;  and  that  at  the 
time  of  entering  into  the  contract  with  Morris  it  had  been  stipu- 
lated by  him  as  the  brother  of  Cath.  Coleman,  and  agreed  to  by 
Coleman,  that  some  provision  should  be  made  for  the  said  Cathe- 
rine his  wife  (she  then  living  separate  from  her  husband)  out  of 
the  profits  and  produce  of  the  remaining  two-fourth  parts  of  the 
said  property  to  be  retained  by  her  husband;  but  that  such  re- 
maining moiety  should  stand  as  an  indemnity  to  the  said  Morris, 
P.  Tahourdin,  and  Winston,  against  all  claims  upon  them,  or  the 
shares  purchased  by  them,  by  the  said  Catherine,  or  the  trades- 
men or  other  creditors  or  claimants  of  Coleman :  and  reciting  that 
all  the  trusts  of  the  several  recited  deeds  had  been  fully  performed, 
except  the  payment  of  X2272  17*.  9d.  to  Holloway,  and 
X4173  Is.  8d.  to  Jewell,  and  *tho  payment  of  the  trades-  [*470] 
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men's  bills  in  respect  of  the  theatre  and  trust  premises ;  upon 
payment  whereof  no  incumbrance  would  remain  upon  the  said 
property,  except  the  rents  payable  under  the  leases,  and  the 
charges  to  be  made  under  that  present  indenture:  and  reciting, 
that  to  provide  a  fund  for  payment  of  the  tradesmen's  bills,  Cole- 
man had  applied  to  Neeld  to  advance  him  £1233  145.  5d.,  at 
interest,  for  six  months ;  and  had  agreed  that  such  sum  and  inter- 
est should  be  secured  as  after  mentioned ;  and  that  Neeld  had  ad- 
vanced the  money,  which  was  to  be  paid  to  Morland,  Const,  and 
Holloway,  to  be  applied  as  after  mentioned ;  and  reciting  that  it 
had  been  agreed  that  £1272  17a.  9d.y  part  of  the  money  so  due  to 
Holloway,  and  the  whole  of  the  money  so  due  to  Jewell,  should 
be  paid  out  of  the  purchase  monies ;  and  that  for  the  security  of 
the  purchasers'  judgments,  which  had  been  confessed  for  securing 
to  Holloway  and  to  Jewell  their  said  debts,  should  be  assigned  to 
G.  Tahourdin,  upon  trust  to  keep  such  judgments  on  foot  as  a  par- 
amount security  and  protection  to  the  purchasers  respectively ;  P. 
Tahourdin  and  Winston  having  agreed  to  secure  the  payment  to 
Holloway  of  £1000,  the  remainder  of  the  said  debt :  it  was  wit- 
nessed, that  in  consideration  of  £3500  by  Morris,  and  of  £3500  by 
P.  Tahourdin  and  Winston,  and  of  £1233  14s.  5d.  by  Neeld,  at 
Coleman's  direction,  paid  to  Morland,  Const,  and  Holloway; 
amounting  together  to  £8233  14s.  5d.,  out  of  which  was  to  be  paid 
(and  was  paid)  at  the  execution  of  the  deed  to  Holloway,  £1272 
17a.  9d.  in  part  of  his  debt ;  the  remaining  £1000  being  agreed  to 
be  secured  (and  in  fact  since  paid)  by  P.  Tahourdin  and  Winston ; 
and  to  Jewell  £4173  1*.  8d. ;  and  £1787  15s.,  residue  of  the 
£8233  14s.  5d.,  or  a  competent  part  thereof,  was  to  be 
[*471]  applied  in  payment  of  *  tradesmen's  bills;  and  the  sur- 
plus (if  any)  to  Neeld,  in  part  discharge  of  the  sum  ad- 
vanced by  him:  Morland,  Const,  and  Holloway,  assigned,  and 
Holloway  and  Jewell  respectively  released,  and  Coleman  assigned 
and  confirmed,  to  Neeld  and  Fladgate,  the  said  theatre,  leases, 
wardrobe,  &c,  and  othet  trust  premises,  and  all  Coleman's  dramatic 
works  and  compositions,  and  all  other  the  estate,  goods,  chattels, 
effects,  and  property,  whereof  Coleman,  or  any  other  in  trust  for 
him,  was  possessed  or  entitled  to  in  the  said  theatre  or  otherwise, 
so  in  respect  thereof  discharged  from  the  trusts  of  the  before  men- 
tioned indentures ;  but  upon  the  following  trusts,  viz.,  1st,  as  to 
the  £1787  15*.  to  pay  the  bills  then  due  for  workmanship,  &c,  at 
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the  said  theatre,  but  not  any  of  Coleman's  private  debts ;  and  the 
residue,  if  any,  to  Neeld,  in  part  discharge  of  the  money  advanced 
by  him.  And  as  to  the  premises  assigned  to  Neeld  and  Fladgate, 
upon  trust  to  pay  the  rents  reserved  by  the  said  leases,  taxes,  and 
insurance  from  fire ;  and  to  indemnify  Morland,  Const,  and  Hollo- 
way  against  all  actions,  &c.  in  respect  to  their  having  acted  as 
trustees  under  the  dead  of  the  8th  September,  1795,  or  having  exe- 
cuted that  indenture:  and  subject  thereto  as  to  one  undivided  fourth 
part,  in  trust  for  Morris ;  and  as  to  another  undivided  fourth  part,  in 
trust  for  P.  Tahourdin  and  Winston,  as  tenants  in  common ;  and 
as  to  the  remaining  two  undivided  fourth  parts,  the  assignment 
made  by  the  said  deed  was  thereby  declared  to  be,  upon  trust  out 
of  the  rents,  profits,  and  annual  proceeds,  to  pay  the  remainder  of 
the  debt,  if  any,  then  due  to  Nesld ;  to  indemnify  Morris,  Tahour- 
din, and  Winston,  against  the  payment  of  the  ground  rente,  trades- 
men's bills,  and  other  claims,  beyond  their  due  proportion  of  the 
reserved  rents  ;  to  raise  an  annuity  of  £300  for  Catherine 
Coleman  during  the  *  joint  lives  of  her  and  Coleman ;  and  [*  472] 
afterwards,  in  trust  for  Coleman,  his  executors,  &c.  And 
subject  to  the  said  several  trasts  to  permit  and  suffer  Coleman, 
Morris,  P.  Tahourdin,  and  Winston,  or  the  three  last-named  per- 
sons only  (in  case  it  should  appear  to  Neeld  and  Fladgate  advi- 
sable on  account  of  Coleman's  debts  to  exclude  him  for  a  time)  to 
have  the  full  use  and  enjoyment  of  the  said  theatre  and  trust 
premises,  for  the  purpose  of  rendering  the  same  as  productive  as 
possible.  The  judgments  to  Holloway  and  Jewell  were  by  the 
same  deed  assigned  for  the  purposes  mentioned  in  the  recital :  and 
G.  Tahourdin  and  Stuart  were  empowered  by  Holloway  and 
Jewell  to  issue  executions  on  them,  so  as  to  keep  out  any  other 
execution  against  the  property  by  any  other  of  Coleman's  cred- 
itors ;  and  also  to  acknowledge  satisfaction  on  record.  The  whole 
of  the  consideration  money  stated  in  this  deed  was  paid  and  ap- 
plied in  the  manner  therein  described ;  and  Coleman's  interest  in 
the  unsold  moiety  of  the  leasehold  theatre,  machinery,  wardrobe, 
and  instruments,  was  worth  more  than  the  incumbrances  charged 
on  it  and  the  amount  of  the  plaintiff's  execution.  The  plaintiffs 
judgment  and  writ  of  fieri  facia*  were  regularly  proved ;  and  on 
the  19th  of  June,  1805,  the  defendants,  then  sheriffs  of  Middlesex, 
entered  the  theatre  under  such  writ,  and  continued  in  possession 
until  the  middle  of  September  at  the  request  of  Neeld  and  Flad- 
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gate,  who  on  the  20th  of  June,  1805,  delivered  to  the  sheriff  a  copy 
of  the  deed  of  the  4th  of  that  month  before  stated.  On  the  10th  of 
September,  1805,  the  defendants  served  the  plaintiff  with  notice 
of  taking  an  inquisition  by  a  jury  concerning  the  property  in  the 
said  theatre ;  but  Neeld  and  Fladgate,  together  with  P.  Tahourdin, 
having  indemnified  the  defendants  for  returning  nulla  bona 
[*  473]  to  the  plaintiff's  writ,  the  *  defendants  withdrew  from  the 
said  theatre,  without  taking  any  inquisition ;  and  in 
Michaelmas  term  made  a  return  of  nulla  bona  on  the  plaintiff's 
fieri  facias.  The  question  for  the  opinion  of  the  Court  was, 
whether  or  not  under  the  above  circumstances  the  plaintiff  were 
entitled  to  recover :  if  he  were,  the  verdict  was  to  stand ;  if  not, 
then  a  new  trial  was  to  be  granted.  The  case  was  argued  in 
Easter  term  last  by 

Marryat  for  the  plaintiff.  The  question  is,  Whether  the 
equitable  beneficial  interest,  concurrent  or  residuary,  which 
Coleman  had  in  the  term  of  years  in  the  theatre  and  other  prop- 
erty comprised  in  the  trust  deed  of  the  4th  of  June,  1805,  were 
subject  to  be  taken  and  sold  by  the  sheriff  under  the  writ  of 
fieri  facias  issued  against  Coleman  at  the  suit  of  a  judgment 
creditor  ?  Strictly  speaking,  Coleman  had  not  a  mere  equity  of 
redemption  on  payment  of  present  incumbrances,  but  rather  .a 
partial  present  interest  in  the  term.  He,  in  conjunction  with 
three  others,  is  by  the  terms  of  the  trust  to  have  the  full  use  and 
enjoyment  of  the  property,  unless  the  trustees  shall  see  reason 
to  exclude  him  for  a  time,  on  account  of  his  debts ;  and  the  funds 
out  of  which  the  incumbrances  and  charges  are  to  be  paid  are 
"the  rents,  profits,  and  annual  proceeds."  The  subject-matter, 
therefore,  of  the  execution  is  a  chattel  interest  held  in  trust  for 
the  immediate  benefit  of  the  debtor,  and  not  a  mere  ulterior  modi- 
fication of  such  an  interest.  And  the  question,  in  this  view  of 
the  case,  will  be,  Whether  the  trust  can  protect  such  an  interest 
from  common  law  process  against  the  debtor  ?  There  is  no  case, 
however,  at  law  which  has  decided  that  even  an  equity  of  redemp- 
tion may  not  be  taken  in  execution.  It  may  be  admitted 
[*  474]  that  it  cannot  be  taken  *  under  an  elegit ;  and  that  the 
10th  section  of  the  statute  of  frauds,  by  which  the  trust  of 
an  inheritance  is  made  assets  at  law,  does  not  extend  to  the  case 
of  a  trust  of  a  term  of  years;  (the  legislature,  as  he  contended, 
having  then  considered  that  the  trust  of  a  term  was  seizable 
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before,  and  therefore  wanted  not  their  aid  to  make  it  so;)  yet 
there  is  a  great  difference  between  an  elegit  and  a  fieri  facias;  the 
former  is  process  given  by  statute,  Stat.  Westm.  2,  13  Ed.  I.  c.  18, 
which  must  therefore  be  executed  with  all  statutable  qualifica- 
tions :  but  the  latter  is  a  common  law  process  executable  upon  all 
goods  and  chattel  interests,  without  restraint ;  and  it  lies  on  the 
other  side  to  show  that  a  partial  interest  in  a  chattel  is  not 
seizable  from  the  nature  of  the  writ,  the  very  form  of  which 
shows  that  it  is  not  necessary  for  the  goods  or  chattels  sold  under 
it  to  he  within  the  corporal  touch  of  the  sheriff  at  the  time ;  for 
it  commands  him  to  cause  to  be  made  of  the  goods  and  chattels 
of  the  defendant  the  sum  recovered.  [Lord  Ellenborough  ob- 
served that  the  terms  of  the  subsequent  process  of  venditioni 
exponas  seemed  to  imply  that  the  sheriff  should  have  made  an 
actual  seizure  before  sale.  And  Lawrence,  J.  adverted  to  Jeanes 
v.  WUkins,  1  Ves.  Sen.  195,  where  Lord  Hardwicke  held  that 
a  sale  of  a  leasehold  by  the  sheriff,  under  a  fieri  facias,  was  good, 
without  any  venditioni  exponas  issued.]  In  every  case  where  a 
legal  term  is  taken  in  execution,  it  is  the  interest  of  the  debtor 
in  the  term  which  is  taken  and  sold,  and  not  the  land  itself  or  the 
indenture  of  demise.  The  deed  is  only  evidence  of  the  right,  and 
not  the  right  itself.  [Lawrence,  J.  asked  if  he  meant  to  contend 
that  the  sheriff  could  by  virtue  of  the  writ  sell  cattle  or 
other  goods  of  *  the  defendant  in  the  execution,  merely  by  [*475] 
making  out  a  bill  of  sale  of  them  in  his  office  to  the  pur- 
chaser, without  having  first  made  an  actual  seizure  of  the  property, 
and  leave  the  other  afterwards  to  bring  his  action  of  trover?] 
There  is  a  distinction  in  this  respect  between  things  which  pass 
by  delivery  and  by  assignment.  There  can  be  no  delivery  of  a 
term;  it  can  only  pass  by  assignment.  Suppose  the  indenture 
to  be  lost,  or  purposely  withheld  by  the  debtor,  the  sheriff  cannot 
make  even  a  symbolical  seizure  of  the  term.  The  law,  however, 
has  contemplated  this  difficulty ;  and  therefore  it  is  sufficient  for 
the  sheriff  to  assign  to  the  vendee  all  the  interest  of  the  party, 
in  general  terms ;  for,  says  the  Court  in  Palmer's  Case,  4  Co.  Rep. 
74,  and  Cro.  Eliz.  584,  the  sheriff  "by  common  intendment  cannot 
have  precise  knowledge  of  the  beginning  and  end  of  the  term, 
not  having  means  to  be  informed  thereof."  And  this  was  recog- 
nized in  Taylor  v.  Cole,  3  T.  R  292,  (1  R.  R.  706,)  where  it  was  held 
sufficient  for  the  sheriff,  in  pleading  the  taking  of  a  term  under 
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a  fi.  fa.,  to  state  that  the  party  was  possessed  of  a  certain  interest 
in  the  residue  of  a  certain  term  of  years,  without  stating  what 
that  interest  was;  although  it  was  objected  that  it  might  be  any 
other  interest  than  the  term  itself.  [It  was  observed  by  the  Court 
that  Lord  Kenyon's  words  there  were,  "  that  the  plaintiff  was  in 
possession  of  a  certain  term ;  and  that  it  was  impossible  to  suggest 
any  possession  of  a  term  that  was  not  the  subject  of  seizure  by 
the  sheriff  under  a  fieri  facias."  From  whence  it  might  be  pre- 
sumed that  he  meant  to  speak  of  a  legal  possession  by  the  termor.] 
The  same  difficulty  would  apply  in  full  force  in  the  case  of  an 
execution  against  the  tenant  of  a  legal  term  in  an  incor- 
[*476]  poreal  *  hereditament,  or  in  a  lease  by  parol  for  three 
years ;  which  no  doubt  might  be  assigned  by  the  sheriff, 
and  yet  are  not  capable  of  actual  seizure.  But  whatever  the  in- 
convenience may  be,  where  the  sheriff  has  no  certain  means  of 
ascertaining  to  the  vendee  what  the  debtor's  interest  in  the  term 
is,  for  want  of  the  deed,  the  debtor  himself  who  withholds  the 
necessary  information  will  be  the  only  sufferer ;  as  his  interest 
will  sell  for  so  much  less  on  account  of  such  uncertainty.  The 
difficulty,  however,  of  a  seizure  and  sale  by  the  sheriff  of  an 
equitable  interest  in  a  term  is  not  greater  than  in  many  cases  of 
legal  interests  which  are  clearly  vendible  by  him.  The  interest  of 
one  tenant  in  a  joint  chattel  may  be  taken  in  execution  on  a  fi.  fa., 
Bachurst  v.  Clinkard,  1  Show.  169,  (173,)  and  Eddie  v.  Davidson, 
Dougl.  650;  and  yet  the  co-tenant  cannot  be  dispossessed  of  it, 
nor  can  his  share  be  sold  without  his  consent.  So  here  the  sheriff 
might  have  sold  Coleman's  partial  interest  in  the  theatre,  without 
affecting  the  possession  of  the  trustees  or  the  interests  of  the  other 
parties  to  the  deed.  Goods  pawned  may  be  taken  in  execution 
against  the  pawnor,  upon  satisfaction  of  the  pledge,  Bro.  Abr. 
Pledges,  pi.  24.  And  though  it  be  said  (Ibid,  and  tit  Execution, 
pi.  107),  that  in  the  case  of  a  lease  of  land  and  of  a  stock  of  cattle 
for  a  year,  they  cannot  be  taken  in  execution  during  the  term; 
that  is,  because  the  lessor  himself  could  not  have  dispossessed  his 
tenant  during  the  year ;  and  of  course  the  lessor's  creditor  cannot 
But,  subject  to  the  right  of  the  pawnee  in  the  one  case,  and  of  the 
lessee  in  the  other,  the  goods  may  be  taken ;  and  if  a  rent  were 

reserved  to  the  lessor,  the  debtor,  out  of  the  chattel,  such 
[*  477]  rent  might  presently  be  taken  in  *  execution.  In  Cadogan 

v.  Kennet,  Cowp.  432,  the  household  furniture  vested  in 
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trustees,  in  trust  for  the  husband  for  life,  remainder  to  the  wife 
for  life,  Ac.  were  held  amenable,  as  to  any  rent  which  was  made 
of  them,  to  the  husband's  creditors,  during  his  life.  [The  Court 
said  that  was  only  an  equitable  arrangement  at  nisi  prius.]  The 
same  difficulty  did  not  occur  here  as  existed  in  that  case ;  for  the 
sheriff  here  was  not  required  to  dispossess  any  other  person  en- 
titled to  the  possession ;  but  only  to  sell  subject  to  the  rights  of 
all  those  who  had  concurrent  or  prior  claims.  It  seems  difficult 
to  distinguish  in  this  respect  the  case  of  an  interest  of  this  de- 
scription from  that  of  any  legal  reversionary  interest  in  a  chattel, 
which  may  doubtless  be  sold  under  a  fi.  fa. :  as  if  a  lessee  for  a 
long  term  of  years  underlet;  that  will  not  protect  the  original 
lease  from  being  taken  in  execution  during  the  sub-term,  subject 
to  the  undertenant's  interest;  and  yet  there  is  nothing  for  the 
sheriff  to  deliver  possession  of.  And  it  can  make  no  difference  in 
that  respect  whether  the  sheriff  get  possession  of  the  deed  or  not, 
any  more  than  in  the  case  of  an  execution  against  the  sub-tenant 
in  possession.  [Lawrence,  J.  referred  to  Plunket  v.  Permn,  2  Atk. 
294,  where  Lord  Hardwicke  says,  that  "  if  there  be  a  mortgage 
for  1000  years,  and  the  reversion  in  fee  left  in  the  mortgagor,  it 
will  be  legal  assets ;  because  the  bond  creditor  might  have  judgment 
against  the  heir  of  the  obligor,  and  a  cesset  executio  till  the  reversion 
come  into  possession.  But  where  it  is  a  mortgage  of  the  whole 
inheritance,  he  did  not  see  what  remedy  a  bond  creditor  could 
have  to  make  it  assets  at  law.]  That  would  be  leaving  the  debtor 
to  enjoy  the  property  in  the  mean  time.  But  it  seems 
more  reasonable  to  say,  *that  whatever  interest  the  debtor  [*478] 
himself  may  sell,  the  sheriff  may  also  sell;  although  it 
may  not  be  capable  of  actual  seizure  and  delivery.  As  in  York  v. 
Turine,  Cro.  Jac  78,  an  annuity  granted  by  the  crown  under  the 
great  seal,  and  payable  by  the  receiver  in  the  Court  of  Wards, 
was  sold  by  the  sheriff  under  a  writ  of  fi.  fa.y  and  held  well.  Great 
inconvenience  and  prejudice  to  creditors  will  ensue  if  equitable 
interests  are  held  to  be  exempt  from  common  law  executions.  A 
large  mass  of  property  is  enjoyed  under  executory  contracts. 
Lands  are  often  held,  especially  for  the  purpose  of  building,  under 
an  agreement  for  a  lease,  which  is  seldom  granted  till  all  the 
houses  are  built,  and  frequently  the  tenants  rest  satisfied  with 
such  equitable  demises.  All  this  property  will  be  out  of  the 
reach  of  the  Courts  of  Law.   Besides  which,  any  person  possessing 
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a  chattel  interest  of  however  great  value  may  prevent  its  being 
taken  in  execution  for  his  debts  by  mortgaging  it  for  a  small  sum, 
and  thereby  converting  his  present  legal  into  an  equitable  rever- 
sionary right,  although  he  would  continue  in  the  complete  enjoy- 
ment of  it  as  before.  And  arguments  ab  inconvenienti  are  always 
allowed  to  have  weight  in  the  absence  of  express  authorities 
against  them. 

Eichardson  contra.  .  .  . 

Marry  at  in  reply.  .  .  . 
[483]  Lord  Ellenborough,  C.  J.,  said  that  the  case  involved  a 
question  of  great  magnitude  and  extent,  upon  which  it  was 
proper  for  the  Court  to  deliberate  before  they  pronounced  their 
judgment  The  case  therefore  stood  over  till  this  day,  when  his 
Lordship  delivered  the  opinion  of  the  Court 

This  was  an  action  on  the  case  against  the  defendants,  as  sheriff 
of  Middlesex,  for  a  false  return  of  nulla  bona  to  a  writ  of  fieri 
facias  against  the  goods  and  chattels  of  George  Coleman,  Esq., 
which  was  tried  before  me,  and  in  which  a  verdict  was  given  for 
the  plaintiff.  Upon  a  motion  for  a  new  trial,  it  was  ordered  that  the 
facts  should  be  stated  in  the  form  of  a  case  for  the  opinion  of 
the  Court.  [After  stating  the  material  facts  of  the  case  his  Lord- 
ship proceeded.] 

The  question  of  law  arising  out  of  these  facts  is,  whether  the 
residuary  beneficial  interest  of  Mr.  Coleman,  under  the  trusts 
upon  which  a  lease  for  years  in  the  new  theatre  in  the  Hay- 
market,  and  the  apparatus,  &c.  belonging  to  the  same  had  been 
assigned,  and  which  remains  to  him,  after  satisfying  the  several 
debts  and  incumbrances  thereupon,  and  indemnifying  the  trustees 
acting  under  the  trust  deed,  were  liable  to  be  taken  in  execution 
by  a  writ  of  fieri  facias  for  the  debt  of  the  plaintiff,  a  judgment 
creditor  ?  Which  question  in  other  and  fewer  words  amounts  to 
this,  viz.,  whether  an  equitable  interest  in  a  term  of  years  can  be 

sold  under  a  fieri  facias  t  The  sheriffs  authority  is  de- 
[*  484]  rived  under  a  *  writ,  by  which  he  is  commanded  to  cause 

to  be  made  of  the  goods  and  chattels  of  the  defendant  the 
sum  recovered ;  and  which  sum  is  of  course  to  be  made  by  a  sale 
of  the  things  taken  under  the  execution.  If  the  sheriff  should 
not  be  able,  before  his  writ  is  returnable,  effectually  to  execute  it 
in  this  particular,  he  is  allowed  to  excuse  himself  by  returning 
that  the  goods  remain  in  his  hands  unsold  for  want  of  buyers : 
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upon  which  another  writ  issues,  commanding  him  to  expose  to 
sale  the  goods  so  remaining  in  his  hands  unsold.  The  language  of 
these  writs  and  return  evidently  imports,  that  the  goods  and 
chattels,  which  are  the  object  of  them,  are  properly  of  a  tangible 
nature,  capable  of  manual  seizure,  and  of  being  detained  in  the 
sheriffs  hands  and  custody,  and  such  also  as  are  conveniently 
capable  of  sale  and  transfer  by  the  sheriff,  to  whom  the  writ  is 
directed,  for  the  satisfaction  of  a  creditor.  The  legal  interest  in  a 
term  of  years,  both  in  respect  of  the  possession  of  which  the  lease- 
hold property  itself  is  capable,  and  also  in  respect  of  the  instru- 
ment by  which  the  term  is  created  and  secured,  (both  of  which 
are  capable  of  delivery  to  a  vendee,)  has  been  always  held  to 
answer  the  description  of  the  writ,  and  to  be  saleable  thereunder. 
(Dyer,  363,  a).  But  no  single  instance  is  to  be  found  in  the  his- 
tory and  practice  of  the  Courts  of  common  law,  in  which  an  equit- 
able interest  in  a  term  of  years  has  ever  been  recognized  as 
saleable,  (seizable  of  course  it  cannot  be,)  under  a  fieri  facias. 
Besides,  what  locality  belongs  to  an  equitable  interest,  a  resulting 
trust,  for  instance,  in  a  term  for  years,  so  as  to  render  it  more  fitly 
the  subject  of  execution  and  sale  by  the  sheriff  of  any  one  county 
than  another  ?  The  degree  of  inconvenience  which  would  attend 
the  sale  of  such  interests  by  the  sheriff,  although  it  would 
in*  strictness  afford  no  argument  against  an  ascertained  [*485] 
legal  power  of  the  sheriff  on  such  a  subject,  is  a  sufficient 
reason  why  the  Court  should  anxiously  watch  the  extension  of 
such  power  in  a  case  in  any  respect  doubtful.  What  means,  in 
any  degree  adequate,  has  the  sheriff  of  taking  an  account  of  the 
actual  amount  of  the  incumbrances  thereupon,  or  of  ascertaining 
the  extent  of  the  indemnities  which  the  trustees  may  be  entitled 
to  claim  ?  The  sale  of  such  an  interest,  if  it  were  to  be  made  at 
all  by  the  sheriff,  must  necessarily  be  made  under  circumstances 
of  still  greater  ignorance  and  uncertainty  as  to  its  value,  than 
attend  sales  of  any  other  description  of  property;  and  not  only 
without  any  legal  means  of  delivering  a  present  possession  of  the 
thing  sold,  but  in  general  without  having  even  the  type  or  instru- 
ment of  any  legal  interest  whatsoever,  present  or  future,  in  the 
subject  of  such  sale,  to  exhibit  to  the  sight,  or  deliver  to  the  hands 
of  a  purchaser.  It  has  indeed  been  urged  in  argument,  as  an 
inconvenience  on  the  other  side,  if  such  equities  of  redemption  in 
chattel  interests  shall  be  held  not  to  be  saleable  under  an  execution ; 
vol.  xi. — 42 
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that,  by  means  of  a  mortgage  of  the  largest  leasehold  property  for 
the  smallest  sum  imaginable,  such  property  might  be  effectually 
protected  and  withdrawn  from  the  legal  claims  of  every  creditor. 
But  the  inconvenience  in  the  case  put  does  not  extend  beyond  the 
necessity,  which  such  a  step  would  occasion,  of  resorting  to  a 
different  remedy,  to  be  applied  in  another  court,  upon  a  bill  to  be 
filed  by  the  judgment  creditor  in  such  other  court,  for  the  purpose 
of  obtaining  it  In  a  Court  of  Equity  he  might  be  let  in  to  redeem 
such  mortgage  incumbrances  as  stood  in  the  way  of  his  common 

law  remedy  by  execution ;  or  he  might  have  a  decree  for 
[*  486]  the  sale  of  the  mortgage  term  itself,  in  *  satisfaction  of  his 

rights  ao  an  execution  creditor.  Shirley  v.  Watts,  3  Atk. 
200,  is  an  authority  for  this  purpose :  as  is  also  the  case  of  Burdon 
v.  Kennedy,  3  Atk.  739.  In  the  case  of  Lyster  v.  Dolland,  reported 
in  3  Bro.  Chan.  Cases  480,  and  1  Vez.  jun.  431,  Lord  Thublow 
was  at  last  of  opinion  that  an  equity  of  redemption  of  a  term 
could  not  be  taken  in  execution ;  though  at  first,  under  an  appre- 
hension that  the  language  of  the  10th  sect  of  the  Statute  of  Frauds 
applied  to  such  a  case,  he  bad  inclined  to  hold  otherwise.  But  the 
very  silence  of  that  statute,  which,  while  it  expressly  introduces  a 
new  provision  in  respect  to  lands  and  tenements  held  in  trust  for 
the  person  against  whom  an  execution  is  sued,  says  nothing  as  to 
trusts  of  chattel  interests,  affords  a  strong  argument  that  those 
interests  were  meant  to  continue  in  the  same  situation  and  plight, 
in  respect  of  executions,  in  which  both  freehold  and  leasehold 
trust  interests  equally  stood  prior  to  the  passing  of  that  statute, 
In  the  absence,  therefore,  of  any  authority  in  favour  of  the  sale  of 
such  an  equitable  interest  under  a  common  law  execution  against 
goods,  we  are  of  opinion,  upon  the  grounds  already  stated,  that  the 
sheriff's  return  of  nulla  bona  in  this  case,  where  the  defendant  in 
the  execution  had  no  other  property  besides  the  trust  property  in 
question,  was  not  a  false  return ;  and  of  course  that  the  verdict* 
which  has  been  obtained  by  the  plaintiff  against  the  sheriff  in  this 
case,  must  be  set  aside,  and  a  new  trial  granted. 

Farrant  v.  Thompson. 

5  Barn.  &  Aid.  836-830  (2  Dowl.  &  By.  1 ;  24  B.  B.  571). 

Execution.  —  Mill-machinery.  —  Landlord's  fixtures. 

[826]     Where  certain  mill-machinery,  together  with  a  mill,  had  been  demised 
fur  a  term  to  a  tenant,  and  he,  without  permission  of  his  landlord,  severed 
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the  machinery  from  the  mill ;  and  it  was  afterwards  seized  under  aj£/a»  by  the 
sheriff  and  sold  by  him  :  Held,  that  no  property  passed  to  the  vendee,  and  that 
the  landlord  was  entitled  to  bring  trover  for  the  machinery,  even  daring  the 
continuance  of  the  term. 

Trover  for  mill  machinery.  At  the  trial,  before  Abbott,  C.  J., 
at  the  Middlesex  Sittings  after  Easter  Term,  the  following  appeared 
to  be  the  facts  of  the  ease.  On  the  10th  of  July,  1820,  the  plain- 
tiff agreed,  by  an  instrument  in  writing,  to  purchase  of  one 
Richards,  for  the  remainder  of  a  term  of  99  years,  certain  premises 
at  Cudham,  in  Kent,  on  which  Richards  had  erected  a  windmill, 
with  the  appurtenances,  the  same  having  been  demised  to  him  for 
the  term  of  99  years,  at  a  yearly  rent  therein  mentioned  ;  and  the 
agreement  contained  a  stipulation  on  the  part  of  the  plaintiff,  to 
grant  a  lease  of  the  premises  to  Richards,  for  the  term  of  30  years, 
at  the  yearly  rent  of  £80.  The  plaintiff  paid  the  purchase  money, 
and  Richards  became  his  tenant,  and  paid  rent  according  to  agree* 
ment.  In  September,  1821,  Richards  offered  to  sell  to  the  defend- 
ant, Thompson,  part  of  the  machinery  of  the  mill,  which  he  was 
then  about  to  remove  to  Grays,  in  Essex.  A  day  was  fixed  for 
bringing  the  machinery  to  Grays,  and  it  was  then  agreed  that 
Thompson  and  his  millwright  should  meet  Richards  at  Grays,  for 
the  purpose  of  purchasing  the  machinery.  The  machinery  was 
severed  by  the  tenant  from  the  mill,  and  while  on  the  road  from 
Cudham  to  Grays  was  seized  in  execution  by  the  sheriff  under  a 
fi.  fa.  at  the  suit  of  a  third  person,  and  the  defendant  afterwards 
became  the  purchaser,  under  the  sheriff.  It  was  contended  at  the 
trial,  that  the  plaintiff  was  not  entitled  to  recover,  because  the 
purchase  by  the  defendant  under  the  execution  was  equiva- 
lent to  a  sale  in  market  overt,  *  and  that  the  property  was  [*  827] 
thereby  changed,  and  that  the  plaintiff  ought  to  have 
brought  his  action  against  the  sheriff  for  wrongfully  selling  the 
goods ;  and,  secondly,  that  as  the  goods  were  in  possession  of 
the  tenant  under  a  demise,  trover  would  not  lie  for  them  during 
the  term.  The  plaintiff  obtained  a  verdict,  but  the  Lord  Chief  Jus- 
tice gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  and 

Scarlett  now  moved  accordingly.  This  action  is  not  maintain* 
able  against  the  defendant  Assuming  that  Farrant  might  have 
sued  the  sheriff  or  the  plaintiff  in  the  execution,  still,  the  defend- 
ant being  a  bond  fide  purchaser  without  notice  under  a  JL  fa.9  is  not 
liable.    In  Manning's  Case,  8  Co.  Rep.  191,  it  was  resolved  that  a 
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sale  by  the  sheriff  by  force  of  a  fi.  fa.  should  stand,  although  the 
judgment  be  afterwards  reversed;  for  the  sheriff  who  made  the 
sale  had  lawful  authority  to  sell,  and  by  the  sale  the  vendee  had 
an  absolute  property  in  the  term.  In  Doe  v.  Thorn,  1  M.  &  S. 
425,  (14  R  B.  485,)  it  was  held,  that  if  a  sheriff  sell  a  term  under  a 
writ  of  fi.  fa.,  which  is  afterwards  set  aside  for  irregularity,  and 
the  produce  of  the  sale  be  directed  to  be  returned  to  the  termor,  the 
termor  cannot  maintain  ejectment  to  recover  his  term  against 
the  vendee  under  the  sheriff.  But,  secondly,  the  goods  being  in 
possession  of  the  tenant,  under  a  demise,  trover  was  not  maintain- 
able. The  tenant  was  entitled  to  the  use  of  them  during  the 
term,  and  the  landlord  cannot,  therefore,  maintain  trover ;  he  can 
maintain  no  action,  except  for  waste  or  injury  done  to  the  inheri- 
tance. In  Gordon  v.  Harper,  7  T.  E.  9,  (4  B.  R  369,)  the  goods 
leased  as  furniture  were  wrongfully  taken  in  execution  by 
[*  828]  the  sheriff ;  and  it  was  *  held,  that  during  the  term,  trover 
was  not  maintainable  against  the  sheriff  by  the  landlord, 
because  the  latter  had  not  the  right  of  possession.  That  case  is 
expressly  in  point. 

Abbott,  C.  J.  I  thought  at  the  trial,  and  still  think,  that  there 
is  a  material  distinction  between  this  case  and  that  of  Gordon  v. 
Harper,  7  T.  B.  9,  (4  R  B.  369).  In  that  case  the  goods  removed 
were  personal  chattels,  and  the  tenant  had  not  by  any  wrongful 
act  put  an  end  to  his  qualified  possession  of  them.  Here,  how- 
ever, they  consisted  of  machinery  annexed  to  the  mill,  and  formed 
parcel  of  the  inheritance,  and,  when  wrongfully  severed,  became 
the  property  of  the  reversioner.  As  to  the  other  point,  the  sheriff 
wrongfully  took  the  goods  of  the  plaintiff,  instead  of  those  of  the 
tenant ;  he  could  acquire  no  title  by  his  wrongful  act,  and  could 
therefore  convey  no  title  to  the  defendant. 

Bayley,  J.  I  am  of  the  same .  opinion.  This  case  is  distin- 
guishable from  Gordon  v.  Harper,  in  two  particulars ;  first,  there 
the  goods  removed  were  personal  chattels,  and,  at  the  time  of  the 
seizure,  continued  to  be  in  the  qualified  possession  of  the  tenant, 
which  the  lessor  agreed  the  lessee  should  have.  Here  the  goods 
were  parcel  of  the  inheritance,  and  let  to  the  tenant  to  be  used, 
during  the  term,  in  a  particular  way,  viz.  in  that  particular  place, 
and  he,  by  his  own  act,  put  an  end  to  that  qualified  possession. 
They  are  not  in  principle  distinguishable  from  trees,  which  are 
parcel  of  the  inheritance,  to  the  use  of  which  the  tenant  has 
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only  a  qualified  right  during  his  term.  If,  however,  they 
are  *  separated  by  his  own  wrongful  act,  or  the  act  of  God,  [*  829] 
the  tenant  has  no  right  to  the  use  during  his  term,  but 
they  become  absolutely  vested  in  the  person  who  has  the  next 
estate  of  inheritance.  They  then  become  his  goods  and  chattels. 
Here  the  removal  was  intended  to  be  permanent,  and  the  chattels, 
when  severed  wrongfully,  did  not  thereby  become  the  property  of 
the  wrong-doer,  but  of  the  landlord. 

Holroyd,  J.  I  think  trover  the  proper  remedy.  The  machin- 
ery was  let  together  with  the  mill,  and  was  part  of  the  mill.  It 
was  a  part  of  the  inheritance  until  the  demise  was  made ;  when 
the  demise  took  place,  it  continued  part  of  the  inheritance  of  the 
landlord,  and  part  of  a  chattel  real  in  the  hands  of  the  tenant  in 
possession.  By  the  lease  or  agreement  the  tenant  has  the  use, 
not  the  dominion,  of  the  property  demised ;  and,  therefore,  when 
he  separated  any  part  of  it,  to  convert  it  from  a  chattel  real  to  a 
chattel  personal,  his  right  of  using  it  was  at  an  end  for  any  legal 
purpose,  that  right  being  only  to  use  it  in  the  state  in  which  it  was 
before.  In  the  case  of  a  lease  of  a  house,  if  a  tenant  pulls  down 
any  part  of  it  wrongfully,  and  not  for  the  purpose  of  repair,  so  as  to 
constitute  waste,  the  person  who  has  the  first  estate  of  inheritance 
has  a  right  to  the  materials  of  which  that  house  was  before  com- 
posed ;  and  I  apprehend  he  has  a  right  to  an  immediate  possession 
of  those  materials,  in  the  like  manner  as  he  has  a  right  to  the  im- 
mediate possession  of  timber,  where  it  is  severed  from  the  inheri- 
tance. In  that  case,  when  detached,  either  by  the  wrongful  act  of 
the  tenant  himself,  or  by  the  act  of  God,  it  immediately  becomes 
the  goods  and  chattels  of  the  person  entitled  to  the  first  estate  of 
inheritance,  and  the  right  which  had  been  for  some  time 
vested  in  the  tenant  *  has  ceased.  I  think  that  the  ten-  [*  830] 
ant's  right  was  put  an  end  to  in  this  case  by  the  separation 
of  the  machinery  for  an  unlawful  purpose,  which  was  his  own 
wrongful  act ;  and  that,  being  the  goods  and  chattels  of  the  land- 
lord, as  the  person  who  had  the  first  estate  of  inheritance  in  the 
mill,  the  tenant  could  have  no  right  to  use  them  as  chattels  per- 
sonal, but  only  while  they  were  part  of  the  chattel  real;  and, 
upon  the  separation,  the  whole  of  the  property  became  immedi- 
ately vested  in  the  landlord. 

Best,  J.  concurred.  Jtule  refused. 
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ENGLISH  NOTES. 

"  At  common  law,  the  conusee  of  a  recognisance,  ox  a  plaintiff  who 
had  recovered  judgment  for  debt  or  damage*,  was  entitled  only  to  two 
writs  of  execution,  which  he  was  bound  to  sue  out  within  a  year  after 
the  recognisance  or  judgment:  one  a  writ  of  levari  facias,  by  which 
the  sheriff  might  levy  the  corn,  or  other  present  profit  which  grew 
upon  the  land,  and  the  rents  payable  by  the  tenants,  and  the  beasts 
levant  and  couchant  upon  the  land,  because  in  all  cases  of  levari  facias, 
the  land  is  considered  as  the  debtor  .  .  .  and  the  other  a  writ  of  fieri 
facias,  by  which  the  sheriff  was  to  seize  the  goods  and  chattels  in  exe- 
cution.1' Underhill  v.  Devereux,  2  Wms.  Saund.,  197,  note  (1).  The 
note  then  deals  with  the  writs  of  ca.  sa.  and  elegit,  the  former  of  which 
has  been  abolished  by  the  Debtor's  Act,  1869  (32  &  33  Vict.  c.  62). 
By  the  Bankruptcy  Act,  1883  (46  4  47  Vict.  c.  52),  s.  146  (2)  it  is 
enacted:  "No  writ  of  levari  facias  shall  hereafter  be  issued  in  any 
civil  proceeding."  The  casts  respecting  this  writ  hare  accordingly 
been  omitted  except  so  far  as  they  may  illustrate  principles  applicable 
to  execution  generally. 

The  general  duties  and  liabilities  of  the  sheriff  have  been  discussed 
in  the  notes  to  No.  3,  p.  636,  et  seq.,  supra.  The  particular  things  that 
may  be  seized,  and  the  practice  relating  to  the  execution  of  this  writ, 
will  form  the  subject-matter  of  the  present  note. 

Reverting  to  the  note  in  Wms.  Saunders  already  referred  to,  the 
following  passage  is  still  instructive  upon  the  principles  of  the  sub- 
ject: —  "It  was  formerly  holden  that  the  bare  entry  of  a  prayer  in  the 
elegit  upon  the  roll,  was  a  bar  to  all  other  executions,  for  the  plaintiff 
or  conusee,  having  made  his  election  to  take  this  remedy,  had  pre- 
cluded himself  from  resorting  to  any  other  kind  of  execution,  1  Roll. 
Abr.  90*  (Y),  pi.  1,  and  this  continued  to  be  the  law  down  to  the  time 
of  Lord  Con,  who  says  that  a  good  clerk  never  enters  an  award  of  an 
elegit  upon  the  roll,  until  he  has  the  effect  of  his  execution.  Crowley  v. 
Lidgeat,  Cro.  Jac.  338.  However,  it  was  at  that  time  holden,  that  if, 
after  an  award  of  an  elegit  on  the  roll  upon  a  judgment  in  C.  B.,  it 
was  removed  by  error  into  the  K.  B.  and  affirmed  within  the  year,  the 
plaintiff  might  have  execution  by  capias  or  fieri  facias,  even  though 
a  writ  of  elegit  was  sued  out,  returned  by  the  sheriff  into  the  C.  B. 
and  served,  before  the  judgment  was  removed  into  EL.  B. ;  because  that 
Court  could  not  take  notice  of  it.  1  Roll.  Abr.  905,  pi.  2,  4.  But  on 
further  consideration  of  the  Statute  of  Westminster  2,  it  was  adjudged 
that  an  award  of  an  elegit  on  the  roll  should  be  no  longer  a  bar  to  an 
execution  by  capias  ad  satisfaciendum,  or  fieri  facias,  but  only  the 
sheriff's  return  to  the  exigence  of  the  writ.    Foster  v.  Jackson^  Hob. 
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67,  58,  Glascock  v.  Morgan,  1  Lev.  92,  Lancaster  v.  Fielder,  2  Ld. 
Raym.  1451,  Pwtfen  v.  Purbeck,  12  Mod-  356,  357.  Therefore,  if  the 
sheriff  returns  nihil  to  an  elegit,  the  plaintiff  may  sue  out  a  capias 
ad  satisfaciendum.  Knowles  v.  Palmer,  Cro,  Eliz.  160.  Or  if  noth- 
ing be  done  or  returned  upon  an  elegit,  the  plaintiff  or  conusee  shall 
have  a  fieri  facias.  Cooper  v.  Langworth,  Moor,  545,  pi.  724.  So  if 
the  sheriff  return  that  he  has  taken  an  inquisition  of  the  defendant's 
lands,  but  could  not  deliver  a  moiety  to  the  plaintiff  because  it  was 
already  extended,  the  plaintiff  may  have  a  capias  ad  satisfaciendum, 
or  fieri  facias;  for  the  sheriff  does  not  deliver  the  lands,  which  is  the 
only  bar  given  by  the  statute.  Palmer  v.  Knowles,  1  Roll.  Abr.  905, 
pi.  6,  1  Leon.  176."  2  Wms.  Saund.  200,  201.  The  abolition  of 
imprisonment  for  debt  on  a  ca.  sa.  does  not  seem  to  have  detracted 
from  the  value  of  the  above  cited  passage ;  for  the  right  to  issue  a 
ft.  fa.  after  an  elegit,  is  placed  on  the  same  footing  as  a  ca.  sa.  The 
case  of  Carter  v.  Hughes  (1858),  2H.&N.  714,  27  L.  J.  Ex.  225,  to 
which  a  reference  has  been  added  by  the  subsequent  editors,  was 
decided  after  the  1  &  2  Vict.  c.  110,  which  allows  the  whole  of  the 
execution  debtor's  lands  to  be  extended.  It  decided  that  although 
the  amount  to  be  levied  under  the  first  writ  of  elegit  was  less  than  the 
annual  value  of  the  lands  seized,  no  interest  remained  in  the  debtor, 
and  that  the  sheriff  was  not  entitled  to  poundage  for  purporting  to 
execute  a  second  writ  of  elegit  at  the  suit  of  another  judgment  creditor. 
It  must  also  be  remembered  that  although  goods  can  no  longer  be 
taken  in  execution  under  a  writ  of  elegit,  the  old  law  will  remain  in 
force  as  regards  chattel  interests  in  land. 

It  may  be  noted  that  in  the  case  of  executions  upon  County  Court 
judgments,  the  following  articles  are  exempt  from  seizure:  — wearing 
apparel,  and  bedding  of  the  judgment  debtor  or  his  family,  and  the 
tools  and  implements  of  his  trade,  to  the  value  of  five  pounds.  County 
Courts  Act,  1883  (51  &  52  Vict.  c.  43),  s.  147. 

The  landlord  of  the  execution  debtor  has  rights  overriding  those  of 
the  execution  creditor.  This  is  the  case  as  regards  rent.  8  Anne,  c. 
14,  s.  1.  As  regards  farm  produce,  some  is  either  altogether  exempt 
from  seizure,  or,  if  liable  to  be  seized,  can  only  be  taken  subject  to 
covenants  for  consumption  on  the  farm.    56  Geo.  III.,  c.  50. 

Scott  v.  Scholey,  the  former  principal  case,  is  confirmed  by  Metcalf 
v.  Scholey  (1807),  2  Bos.  &  P.  (N.  R.)  461;  Ex  parte  Padwick,  Re 
Duke  of  Newcastle  (1869),  L.  R.  8  Eq.  700,  39  L.  J.  Ch.  68.  Prior 
to  the  27  &  28  Vict.  c.  112,  an  execution  creditor  had  a  lien  on-  the 
equitable  interest  of  the  execution  debtor  in  a  term  of  years,  and  a 
Court  of  equity  would  enforce  that  lien  against  the  proceeds  of  a  sale 
under  1  &  2  Vict.  c.  110;  Gore  v.  Bowser  (1855),  3  Sm.  &  G.  1,  24 
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L.  J.  Gh.  316;  (Ch.  App.  1855)  24  L.  J.  Ch.  440.  The  Judgments 
Act,  1864  (27  &  28  Vict.  c.  112),  enacts  (s.  1):  "No  judgment  .  .  . 
to  be  entered  up  after  the  passing  of  this  Act  shall  affect  any  land 
(of  whatever  tenure)  until  such  land  shall  have  been  actually  de- 
livered in  execution  by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority,  in  pursuance  of  such  judgment."  It  has  been  decided  by 
the  full  Court  of  Appeal  in  Chancery  that  equitable  interests  in  land 
are  within  this  provision,  and  that  the  proper  course  is  for  the  execu- 
tion creditor  to  apply  to  the  Court  to  remove  the  impediment,  and  that 
the  order  made  upon  the  application  will  be  a  delivery  in  execution 
within  the  statute.  Hatton  v.  Haywood  (C.  A.  1874),  L.  R.,  9  Ch. 
229,  43  L.  J.  Ch.  372,  30  L.  T.  279,  22  W.  R.  356.  The  Court  in 
that  case  regarded  the  later  statute  as  modifying,  but  not  repealing, 
the  1  &  2  Vict.  c.  110,  and  it  would  seem  to  follow  that  Gore  v. 
Bowser,  supra,  cannot  be  regarded  as  overridden  by  27  &  28  Vict.  c. 
112.  But  the  view  of  the  Court  in  Hatton  v.  Haywood,  supra,  was 
that  the  object  of  the  later  statute  was  to  place  execution  against  land 
on  a  similar  footing  as  execution  against  chattels,  and  apparently 
approved  of  the  determination  in  Guest  v.  Cowbridge  Railway  Co. 
(1868),  L.  R.  6  Eq.  619,  37  L.  J.  Ch.  909,  that  as  between  competing 
executions  executed  against  a  term,  the  priority  of  the  execution 
creditors  must  be  determined  by  the  order  in  which  the  writs  of  exe- 
cution are  delivered  to  the  sheriff.  See  also  Anglo-Italian  Bank  v. 
Davies,  10  R.  C.  570,  573.  And  see  the  cases  upon  "Equitable  Exe- 
cution," Nos.  11,  12,  &  13  of  "Equitable  title,"  10  R.  C.  570-613, 
passim. 

The  sheriff  may  seize  in  execution  a  term  legally  vested  in  the  exe- 
cution debtor,  although  the  latter  has  agreed  to  sell  to  a  third  person, 
and  that  third  person  is  in  possession  by  virtue  of  the  agreement. 
Sparrow  v.  Earl  of  Bristol  (1813),  1  Marsh.  10,  15  R.  R.  666.  A 
tenancy  from  year  to  year  may  be  seized  and  sold.  Doe  d.  Westmore- 
land v.  Smith  (1827),  1  Man.  &  Ry.  137,  6  L.  J.  (O.  S.)  K.  B.  44. 
The  sheriff  acquires  no  interest  in  the  term  by  the  seizure.  Playfair 
v.  Musgrove  (1845),  14  M.  &  W.  239,  15  L.  J.  Ex.  26,  3  Dowl.  &  L. 
72,  9  Jur.  783.  Until  the  execution  of  an  assignment  the  execution 
debtor  may  maintain  ejectment.  Doe  d.  Hughes  v.  Jones  (1842),  9 
M.  &  W.  372,  12  L.  J.  Ex.  265,  1  Dowl.  N.  S.  352,  6  Jur.  302.  The 
sheriff  may  execute  an  assignment  of  the  term  after  the  writ  is  return- 
able. Doe  d.  Stevens  v.  Donston  (1818),  1  B.  &  Aid.  230,  19  R.  R. 
300.  The  position  of  a  sheriff  who  has  gone  out  of  office  was  con- 
sidered in  the  notes  to  the  last  case.  An  under-sheriff  is  authorised, 
virtute  officii,  to  execute  an  assignment  of  a  term  in  the  name  and 
under  the  seal  of  the  sheriff.    Doe  d.  James  v.  Brawn  (1821),  5  B.  & 
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Aid.  243,  24  R.  R.  347.  The  interest  of  the  debtor  may  be  described 
in  a  general  manner.    Taylor  v.  Cole  (1789),  3  T.  R.  292,  1  R.  R.  706. 

It  would  seem  from  Taylor  v.  Cole  that  a  purchaser  from  the  sheriff 
would  be  entitled  to  peaceably  turn  the  execution  debtor  out  of  posses  • 
sion,  but  Bulleb,  J.,  in  the  same  case,  did  not  think  that  the  expul- 
sion of  the  tenant  of  the  execution  debtor  would  be  justified.  The 
safer  course,  however,  is  to  bring  ejectment  in  all  cases  where  posses* 
sion  is  denied.  Where  the  term  is  sold  to  the  execution  debtor,  he 
must  prove  the  judgment  as  well  as  the  writ  of  execution  to  support 
his  title  in  ejectment.  Doe  d.  Bland  v.  Smith  (1817),  2  Starkie,  199, 
19  R.  R.  702.  But  a  stranger  who  purchases,  being  a  stranger  to  the 
judgment,  may  support  his  title  on  the  writ  of  execution  alone.  Doe 
d.  Batten  v.  Murless  (1817),  6  M.  &  S.  110,  18  R.  R.  325.  Where  a 
term  has  been  sold  under  a  fi.fa.  and  the  judgment  has  been  subse- 
quently reversed  for  error,  the  execution  debtor  is  not  entitled  to  resti- 
tution, but  can  only  recover  the  value.  Anon.  (1578),  Dyer,  363  pi. 
24.  But  a  term  extended  upon  an  elegit  must  be  restored  upon  reversal 
for  error.  Bathurst's  Case  (1620),  Dyer,  363,  pi.  24,  marg.  So  if  the 
sheriff  sell  a  term  under  a  fi.  fa. ,  which  is  afterwards  set  aside  for 
irregularity,  and  the  execution  debtor  receives  the  proceeds  of  sale,  he 
is  not  entitled  to  maintain  ejectment  to  recover  the  term.  Doe  d. 
Emmett  v.  Thorn  (1813),  1  M.  &  S.  425,  14  R.  R.  485.  With  this 
case  may  be  compared  the  rule  that  the  recovery  of  damages  in  an  action 
of  trover  divests  the  ownership  of  the  goods.  Cooper  v.  Shephered 
(1846),  3  C.  B.  266,  15  L.  J.  C.  P.  237. 

The  second  principal  case  is  supported  by  Winn  v.  Ingleby  (1822), 
5  B.  &  Aid.  625,  1  Dowl.  &  Ry.  247,  24  R.  R.  503;  Place  v.  Fagg 
(1829),  4  Man.  &  Ry.  277,  7  L.  J.  (O.  S.)  K.  B.  195;  Cross  v.  Barnes 
(1877),  46  L.  J.  Q.  B.  479,  36  L.  T.  693. 

The  rule  is  that  a  sheriff  can  only  execute  the  writ  against  the 
goods  of  the  party  himself.  Farr  v.  Newman  (1792),  4  T.  R.  621,  2 
R.  R.  479,  2  R.  G.  214.  The  exception  mentioned  in  the  notes  (2  R. 
G.  227),  that  by  long  treating  the  goods  of  a  deceased  person  as  his 
own,  the  execution  debtor  may  render  them  seizable  in  execution,  is 
apparently  the  only  exception  to  the  generality  of  the  rule.  Among 
the  other  cases  where  the  rule  has  been  applied  are :  Hodgson  v.  Qas- 
coigne  (1821),  5  B.  &  Aid.  88,  24  R.  R.  295;  Jarmain  y.  Hooper 
(1843),  6  Man.  &  Qr.  827,  7  Scott,  N.  R.  663,  1  Dowl.  &  L.  709,  13 
L.  J.  C.  P.  63 ;  Morris  v.  Salberg  (C.  A.  1889),  22  Q.  B.  D.  -614,  58 
L.  J.  Q.  B.  275,  61  L.  T.  283,  37  W.  R.  469.  There  was  one  point 
raised  in  Jarmain  v.  Hooper,  supra}  which  may  be  here  noted. 
Jarmain  v.  Hooper  was  an  action  of  trespass  quare  domum  /regit 
against  the  sheriff  and  the  execution  creditor.    It  appeared  that  the 
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execution  creditor  bad  obtained  judgment  against  Joseph  Jarmain, 
who  was  the  son  of  the  plaintiff,  and  thereupon  issued  aft.  fa.  against 
Joseph  Jarmain,  without  any  further  description,  under  which  the 
goods  of  Joseph  Jarmain  the  father  was  taken.  It  was  argued,  that 
the  father  should  have  taken  proceedings  by  writ  de  idemptitate  nom- 
inis,  but  this  contention  was  overruled.  The  following  passages  from 
the  judgment  of  the  court,  delivered  by  Tikdax^  C.  J.,  seems  to 
embody  all  that  is  of  practical  utility  on  the  subject.  "  As  to  the  writ 
de  idemptitate  nominis  —  which  was  said  to  be  the  proper  and  the  only 
remedy  for  the  person  wrongfully  taken  under  process  issued  against  a 
party  bearing  the  same  name,  —  it  appears  .  •  .  that  it  was  used 
principally,  if  not  exclusively,  in  cases  where  the  plaintiff  had  pro- 
ceeded to  outlawry,  and  had  taken  either  the  body,  or  the  land  or 
goods,  of  a  person  bearing  the  same  name  with  the  defendant,  but  not 
being  the  real  defendant,  and  had  seized  the  same  into  the  King's 
hands.  In  that  case  the  writ  issued,  praying  for  a  supersedeas  to  the 
sheriff,  and  that  the  King's  hands  might  be  amoved;  and  the  Attorney 
General  was  at  liberty  to  plead  thereto  that  he  was  the  person 
intended.  There  is  great  doubt  whether  the  writ  applied  at  all  to 
a  case  of  a  simple  taking  by  a  plaintiff  in  a  cause;  for,  in  the  case  cited 
from  Hobart,  330,  (Wilson  v.  Stubs)  the  reporter  observes:  'The 
Court  did  take  a  great  difference  between  the  cases  of  the  outlawry 
and  the  principal  case,  being  only  at  the  plaintiff's  suit,  and  not  at  the 
King's;  as  in  every  outlawry  the  King  is  interested;  and  of  which 
principal  case  no  precedent  was  or  could  be  shown.  And  nothing 
appears  in  the  books  to  show,  that,  if  the  writ  had  been  sued  out, 
it  would  have  taken  away  the  plaintiff's  right  of  action  for  damages 
for  his  wrongful  arrest,  or  for  the  wrongful  taking  of  his  goods/" 
Outlawry  in  civil  proceedings  was  abolished  by  42  &  43  Vict.  c.  59, 
s.  3. 

The  execution  debtor's  possession  will  however  be  referred  to  a 
rightful  rather  than  a  wrongful  title,  and  accordingly  where  evidence 
was  given  showing  that  the  execution  debtor  had  claimed  to  act  as 
legal  personal  representative  of  another  in  respect  of  certain  leaseholds, 
it  was  held  that  this  was  primd  fade  evidence  that  the  defendant  was 
in  possession  of  other  leaseholds  in  the  same  capacity.  Doe  d.  Batten 
v.  Murless  (1817),  6  M.  &  S.  110,  18  R.  R.  325. 

Upon  an  analogous  principle  would  seem  to  depend  the  right  of  the 
sheriff  to  seize  chattels,  comprised  in  a  settlement  void  against  credit- 
ors. Dewey  v.  Bayntun  (1805),  6  East,  257,  8  R.  R.  475;  Armstrong 
jr.  Baldock  (1818),  Qow.  33,  21  R.  R.  792,  and  the  notes  to  the  latter 
case.  It  may  be  noted  in  passing  that  marriage  settlements  are 
exempted  from  the  provisions  of  the  Bills  of  Sale  Acts  1878  and  1880, 
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and  it  would  seem  that  similar  questions  to  those  discussed  in  Dewey 
v.  Bayntun  may  arise  respecting  them* 

In  Gordon  v.  Harper  (1796),  7  T.  R.  9,  4  E.  K  369,  the  sheriff  had 
seized  certain  furniture,  which  was  leased  with  a  house,  during  the 
continuation  of  the  term,  and  it  was  held  that  although  the  seizure 
was  wrongful,  the  landlord  could  not  maintain  trover  against  the 
sheriff,  by  reason  of  the  demise  which  divested  his  right  to  possession. 
To  the  same  effect  is  Steward  v.  Lambe  (1820),  1  Brod.  &  Bing.  506, 
21  R  R.  700. 

Where  a  sheriff  takes  a  lease  and  fixtures  in  execution,  he  may 
apparently  sell  the  fixtures  separately  if  he  cannot  find  a  purchaser  for 
the  whole.    Barnard  v.  Leigh  (1815),  1  Starkie,  43. 

Where  third  parties  have  limited  rights,  intricate  questions  some- 
times arise,  and  it  is  difficult  to  reduce  the  power  of  seizure  under  a 
ft.  fa.  to  definite  rules.  A  sheriff  cannot  seize  a  pledge  in  the  hands  of 
the  pledgee  under  an  execution  against  the  pledgor.  Rogers  v.  Ken- 
nedy (1846),  9  Q.  B.  592,  15  L.  J.  Q.  B.  381,  11  Jur.  14.  But  a 
sheriff  may  seize  unredeemed  pledges  in  the  hands  of  a  pawnbroker. 
Re  Rollason,  Rollason  v.  Rollason  (1887),  34  Ch.  D.  495,  56  L.  J. 
Ch.  768,  56  L.  T.  303,  35  W.  R.  607.  Property  held  by  way  of  lien 
cannot  be  seized  under  a  ft.  fa.9  at  common  law  or  under  the  Judgments 
Act;  1  &  2  Vict.  c.  110,  s.  12;  Legg  v.  Evans  (1840),  6  M.  &  W.  36, 
9  L.  J.  Ex.  102,  8  Dowl.  P.  C.  177,  4  Jur.  197.  The  last  mentioned 
statutory  provision  enables  the  sheriff  to  seize  under  a  ft.  fa.,  "any 
money  or  bank  notes  (whether  of  the  governor  and  company  of  the 
Bank  of  England,  or  of  any  other  bank  or  bankers),  and  any  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  specialties  or  other  securi- 
ties for  money  belonging  to "  the  execution  debtor.  The  words  "or 
other  securities  for  money"  apply  to  things  ejusdem  generis.  Re 
Rollason,  Rollason  v.  Rollason,  supra,  per  North,  J.  A  policy  of 
insurance  has  been  held  to  be  within  the  section.  Stokoe  v.  Cowan 
(1861),  29  Beav.  637,  7  Jur.  N.  S.  901,  4  L.  T.  695,  9  W.  R.  801. 
This  case  has  been  dissented  from  in  Ireland.  Re  Sargent's  Policy 
(1879),  7  L.  B.  Ir.  66.  Irish  decisions  "are  not  binding  on  English 
Courts,  but  the  question  may  hereafter  arise  how  far  that  dissent  from 
Stokoe  v.  Cowan  has  affected  the  following  principle  stated  by  the 
Master  of  the  Bolls  respecting  another  case:  "That  case  is  not 
technically  binding  on  the  Court  of  Appeal,  but,  whether  rightly  or 
wrongly  decided,  it  was  decided  nearly  forty  years  ago  and  has  never 
been  questioned  since.  It  has  been  frequently  cited  and  commented 
on,  and  has  got  into  the  text-books,  and  the  Court  of  Appeal  ought  not 
now  to  disturb  it.  There  are  two  classes  of  cases  which  must  be  dis- 
tinguished. '  Where  an  old  case  is  contrary  to  the  principles  of  the 
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general  law,  the  Court  of  Appeal  ought  not  to  shrink  from  overruling 
it,  even  after  a  considerable  lapse  of  time.  But  where  an  old  decided 
case  has  made  the  law  on  a  particular  subject,  the  Court  of  Appeal 
ought  not  to  interfere  with  it,  because  people  have  considered  it  as 
establishing  the  law  and  have  acted  upon  it."  Smith  v.  Keal  (C.  A. 
1882),  9  Q.  B.  D.  340,  47  L.  T.  142,  31  W.  B.  76. 

The  word  "  money  "  in  section  12  of  1  &  2  Vict.  c.  110,  has  been 
interpreted  to  mean,  where  it  is  not  in  the  hands  of  the  execution 
debtor  at  the  time  of  seizure,  money  set  apart  and  ear-marked.  Wood 
v.  Wood  (1843),  4  Q.  B.  397,  3  Gale  &  D.  532,  12  L.  J.  Q.  B.  141,  7 
Jur.  325.  It  was  held  in  that  case  that  the  money  in  the  hands  of  the 
sheriff,  the  proceeds  of  sale  of  goods  taken  in  execution,  could  not  be 
retained  by  the  sheriff  under  a  subsequent  execution  against  the  execu- 
tion creditor  under  the  first  execution.  So  the  surplus  after  satisfying 
the  execution  creditor  cannot  be  seized  under  a  further  execution, 
against  the  execution  debtor.  Harrison  v.  Paynter  (1840),  6  M.  & 
W.  387,  8  Dowl.  P.  C.  349,  9  L.  J.  Ex.  169,  4  Jur.  488.  And  where 
money  is  seized  in  the  hands  of  the  execution  debtor,  any  surplus  in 
the  hands  of  the  sheriff  will  not  be  liable  to  a  further  seizure. 
CoUingridge  v.  Paxton  (1851),  11  C.  B.  683,  21  L.  J.  C.  P.  39,  16 
Jur.  18.  Cash  in  court  cannot  be  seized:  France  v.  Campbell  (1842), 
9  Dowl.  P.  C.  914,  6  Jur.  105;  but  the  Court  will  in  exercise  of  its 
equitable  jurisdiction  make  a  charging  order.  Brereton  v.  Edwards 
(C.  A.  1888),  21  Q.  B.  D.  488,  60  L.  T.  5,  37  W.  E.  47. 

Money  in  the  hands  of  a  third  party  cannot  be  seized  under  &fi.  fa., 
although  held  in  trust  for  or  for  the  use  of  the  execution  debtor. 
Robinson  v.  Peace  (1838),  7  Dowl.  P.  C.  93.  It  may  however  be 
attached,  see  Nos.  7  &  8  post.  The  proceeds  of  sale  of  goods  in  the 
hands  of  an  auctioneer  cannot,  it  would  seem,  be  seized,  as  the  auctioneer 
has  a  lien  for  the  expenses  of  sale  and  commission.  Williams  v. 
Millington  (1788),  1  H.  Bl.  81,  2  B.  B.  724,  7  R.  C.  583.  Consoli- 
dated Bank  v.  Curtis  (1892),  1892,  2  Q.  B.  495,  61  L.  J.  Q.  B.  325,  40 
W.  B.  426;  and  a  lien  as  has  been  stated  excludes  the  right  to  seize 
either  at  the  common  law  or  by  the  Act.  Legg  v.  Evans  (1840),  6  M. 
&  W.  36,  9  L.  J.  Ex.  102,  8  Dowl.  P.  C.  177,  4  Jur.  197. 

The  right  to  seize  a  cheque  apparently  depends  upon  the  fact 
whether  or  not  it  has  left  the  drawer's  hands.  Courtoy  v.  Vincent 
(1852),  16  Beav.  486,  21  L.  J.  Ch.  291.  Watts  v.  Jeffereys  (1851),  3 
Mac.  &  G.  422,  20  L.  J.  Ch.  659, 15  Jur.  435.  Both  these  caseB  were 
decided  respecting  cheques  drawn  by  the  Accountant  General  (an  officer 
now  known  as  the  Paymaster  General).  A  cheque  in  the  hands  of 
the  banker  of  an  execution  debtor  cannot  be  seized,  as  the  banker  is  a 
holder  for  value  from  the  time  he  carries  the  amount  to  his  customer's 
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credit.  Ex  parte  Richdale,  Re  Palmer  (C.  A.  1882),  19  Ch.  D.  409, 
51  L.  J.  Ch.  462.  And  the  law  is  the  same  respecting  a  bill  of  ex- 
change. Webster  v.  ThrelfaU  (1825),  2  Sim.  &  St.  190.  The  circum- 
stances under  which  a  banker  has  a  lien  which  would  oust  the  right 
to  seize  in  execution,  on  the  securities  deposited  with  him  by  a  cus- 
tomer were  considered,  3  R.  C.  title  "  Banker,"  p.  587  et  seq. 

Unless  an  order  is  obtained  from  the  Court  out  of  which  process 
in  execution  issues  sanctioning  a  sale  by  private  contract,  in  all  cases 
where  the  total  amount  to  be  levied  (including  legal  incidental  ex- 
penses) exceeds  £20,  the  sale  must  be  by  auction,  which  must  be  pub- 
licly advertised  by  the  sheriff  on  and  during  three  days  next  preceding 
the  day  of  sale;  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  145. 
Creditors  under  a  subsequent  execution  known  to  the  sheriff  are 
entitled  to  notice  of  the  application  for  leave  to  sell  by  private  con- 
tract, and  may  appear  and  oppose.  Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  12.  Prior  to  these  enactments  —  and  the  law  is  in  force 
as  regards  chattel  interests  in  lands  —  the  sheriff  could  sell  by  private 
contract.  Under  a  fi.  fa.  the  sheriff  can  sell,  but  cannot  hand  over 
the  lands  or  goods  seized,  to  the  execution  creditor.  PuUen  v.  Purbeck 
(1678),  1  Ld.  Raym.  346.  And  there  is  no  equity  to  set  aside  the 
sale,  whether  the  same  were  effected  by  auction  or  by  private  contract. 
Stratford  v.  Twynam  (1822),  Jacob.  418,  23  R.  R.  107;  Ex  parte 
Villars,  Re  Rogers  (Ch.  App.  1874),  L.  R.  9  Ch.  432,  43  L.  J.  Bk.  76, 
30  L.  T.  348,  20  W.  R.  603. 

A  sheriff  may  be  compelled  to  return  a  writ  of  ft.  fa.,  upon  the 
application  of  the  plaintiff  or  the  defendant.  The  authorities  of  gen- 
eral importance  were  referred  to  in  the  notes  to  Semayne's  Case,  No.  3, 
p.  640,  ante.  The  sheriff  may  return  nulla  bona,  but  a  return  of  a 
rescue  is  bad,  for  a  sheriff  may  take  the  posse  comitatus  in  executing 
final  process.  Crompton  v.  Ward  (1721),  1  Str.  429;  Sheriffs*  Act, 
1887  (50  &  51  Vict.  c.  55),  s.  8.  Resistance  is  a  misdemeanour  in  the 
resisters.  Sheriffs'  Act,  1887,  s.  8.  No  punishment  is  fixed  by  the 
statute,  so  that  it  would  be  punishable,  as  a  misdemeanour  at  com- 
mon law,  by  fine  and  imprisonment  at  the  discretion  of  the  Court. 
Rex  v.  Harris  (1791),  4  T.  R.  202,  2  R.  R.  358.  A  return  not 
specifying  the  value  was  not  challenged  in  Ruston  v.  Hatfield  (1819), 
IB.  &  Aid.  204,  1  Chit.  613.  The  sheriff  is  estopped  from  disput- 
ing the  value  at  which  he  has  returned  the  goods.  Mildmay  v. 
Smith,  2  Wms.  Saund.  739,  and  note,  ed.  1871.  But  the  sheriff 
is  entitled  to  show  that  he  has  paid  away  the  proceeds  to  a  person, 
e.  g,  the  execution  debtor's  landlord,  having  a  right  overriding  that 
of  the  execution  creditor:  Levy  v.  Hale  (1859),  29  L.  J.  C.  P.  127, 
6  Jur.  (N.  S.)  702,  1  L.  T.  132,  8  W.  R.  125.    A  return  that  he 
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has  seized  goods  to  the  value  returned,  but  that  they  remain  in  his 
hands  for  want  of  buyers,  is  good.  Sly  v.  Finch,  Cro.  Jac.  514.  But  a 
return  of  seizure  and  sale  but  that  he  retains  the  money,  is  ill,  for  the 
sheriff  has  not  fulfilled  all  his  duties.  Smith  v.  IAvesey  (1619), 
Hutton,  32.  But  it  would  seem  that  a  sheriff  may  return  the  seizure, 
but  that  a  sufficient  time  has  not  elapsed  to  permit  him  to  sell  .and 
that  the  return  would  be  good*  For  a  sheriff  is  entitled  to  a  reason- 
able time  in  effecting  an  execution:  see  Clifton  v.  Hooper,  and  the 
other  cases  cited  in  the  notes  to  Semayntfs  Casey  No.  3,  p.  641,  ante. 
An  argumentative  return  is  not  bad  per  se,  if  in  accordance  with  the 
facts.  Remmett  v.  Lawrence  (1850),  15  Q.  B.  1004,  20  L.  J.  Q.  B.  25. 
Where  the  sheriff  after  seizure  makes  a  bad  return,  the  execution 
creditor  may  have  sci.  fa.  or  an  action  of  debt  for  the  value  at  which 
the  goods  are  returned,  or  a  distringas*  Mildmay  v.  Smith,  supra,  and 
Clerk  v.  Withers,  cited  frequently  in  notes  to  Nos.  1  &  2,  p.  623  et  seq. 

The  sheriff  may  be  compelled  to  sell  by  suing  out  a  venditioni  ex- 
ponas, Cameron  v.  Reynolds  (1770),  Cowp.  403,  406.  This  is  not 
an  original  writ,  but  a  branch  of  the  writ  of  fi.  fa.  Hughes  v.  Rees 
(1838),  4  M.  &  W.  468,  7  Dowl.  P.  C.  56,  1  Horn  &  H.  347.  A 
return  by  the  sheriff  that  the  goods,  or  a  part  of  them,  remain  on  his 
hands  for  want  of  buyers  is  a  good  return  to  a  venditioni  exponas. 
Leader  v.  Danvers  (1798),  3  Bos.  &  P.  359;  Anon.  (1815),  2  Chit. 
390.  A  return  to  a  venditioni  exponas  that  the  sheriff  has  sold  but 
retains  the  money  for  another  party,  under  a  prior  writ  of  execution,  is 
ill.  Howe  v.  Tapp  (1821),  9  Price,  317.  An  omission  by  mistake,  in 
a  return  to  a  writ  of  venditioni  exponas  with  a  clause  oifi.fa.,  for  the 
residue,  was  allowed  to  be  amended,  and  an  attachment  issued  against 
the  sheriff  set  aside.  Rex  v.  Sheriff  of  Monmouth  (1814),  1  Marsh. 
344,  15  R.  "R.  678.  A  sheriff  returned  to  a  writ  of  fi.  fa.,  that  he  had 
seized,  but  that  the  goods  remained  in  his  hands  for  want  of  buyers, 
he  being  at  that  time  unaware  that  the  goods  had  been  sold  by  the 
auctioneer,  who  was  the  plaintiff's  brother,  by  private  contract.  The 
plaintiff  then  sued  out  a  venditioni  exponas,  and  subsequently  brought 
an  action  for  a  false  return.  The  Court  held  that  under  these  circum- 
stances the  Judge  was  right  in  refusing  to  direct  the  jury  to  find  some 
damages  for  the  plaintiff  in  respect  of  the  writ  of  venditioni  exponas. 
Levy  v.  Hale  (1859),  29  L.  J.  C.  P.  127,  6  Jur.  (N.  S.)  702,  1  L.  T. 
132,  8  W.  R.  125. 

Where  the  writ  of  execution  issues  upon  a  judgment  for  a  sum 
exceeding  £20,  the  sheriff  must  retain  the  proceeds  of  the  execution  or 
money  paid  to  avoid  a  sale,  for  fourteen  days.  Bankruptcy  Act,  1890 
(53  &  64  Vict.  c.  71),  s.  11  (2).  The  effect  of  this  and  other  provisions 
was  discussed  in.  the  notes  to  Nos.  1  &  2,  p.  624  et  seq.,  ante. 
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The  defendant  is  discharged  from  the  judgment  and  all  further 
execution,  if  the  sheriff  has  taken  the  goods  to  the  amount  of  the  debt, 
although  he  does  not  satisfy  the  plaintiff.  Slie  v.  Finch  (1619), 
2  Roll  Rep.  57;  Clerk  v.  Withers  (1705),  2  Ld-  Raym.  1074,  6  Mod. 
292,  299,  1  Salk.  323.  And  it  will  bar  the  plaintiff  of  a  scu  fa. 
against  the  defendant  on  the.  judgment.  Mountney  v.  Andrews  (1591), 
Cro.  Eliz.  237,  4  Leon.  150.  But  One  obligor  cannot  plead  that  the 
goods  of  his  co-obligor  were  seized  under  a  fi.fa.y  for  it  is  no  actual 
satisfaction  of  the  debt,  and  the  plea  is  confined  to  the  party  whose 
goods  are  taken.    Dyke  v.  Mercer  (1675),  2  Show.  394. 

AMERICAN  NOTES. 

The  first  branch  of  the  Rule  is  sustained  by  Boyce's  Adm'r  v.  Smith's  Adm'r, 
16  Missouri,  317;  M'Nairyr.  Eastland,  10  Yerger  (Tennessee),  810;  Wilson 
v.  Carver,  4  Haywood  (Tennessee),  90 ;  Badlam  v.  Tucker,  1  Pickering  (Mass.), 
389 ;  11  Am.  Dec  202 ;  Brown  v.  Wood,  6  Richardson,  Equity  (So.  Car.),  155 ; 
Martin  v.  Jewell,  87  Maryland,  530;  Rose  Sevan,  10  ibid.  466  ;  69  Am.  Dec. 
170;  Roads  v.  Symmes,  1  Ohio,  281 ;  13  Am.  Dec.  621 ;  1  Freeman  on  Execu- 
tions, sect.  116,  citing  Scott  v.  Scholey.  "  I  do  not  know  of  any  case  in  which 
a  Court  of  Equity  has  considered  an  execution  at  law  as  binding  an  equitable 
right  The  idea  is  altogether  inadmissible  " :  by  Kknt,  Chancellor,  in  Hen- 
dricks v.  Robinson,  2  Johnson  Chancery  (New  York),  312.  That  case  is  also 
cited  to  the  same  doctrine  in  McDermutt  v.  Strong,  4  ibid.  687.  M  This  was 
settled,  on  great  deliberation,  by  the  Court  of  King's  Bench,  in  the  case  of 
Scott  v.  Scholey,  8  East,  467,  and  the  reasons  there  given  are  entirely  satisfac- 
tory " :  Badlam  v.  Tucker,  supra. 

Mr.  Freeman  cites  Farrant  v.  Thompson,  at  sect.  335.  This  author  says : 
"  The  tendency  of  the  more  recent  decisions  is  in  favor  of  putting  agricultural 
and  other  tenants  upon  an  equality,  in  this  respect,  with  tenants  for  the  pur- 
poses of  trade."   1  Executions,  sect.  114. 

This  subject  will  be  discussed  more  fully  under  Fixtures,  12  R.  C. 
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No.  6.  —  DOE  D.  ROBERTS  v.  PARRY. 
(ex.  1844.) 

RULE. 

Since  1  &  2  Vict.  c.  110,  s.  11,  by  which  the  entirety  of 
the  judgment  debtor's  lands  may  be  seized,  it  is  no  longer 
necessary  to  set  out  the  lands  taken  in  execution  under  an 
elegit  by  metes  and  bounds. 

Doe  d.  Roberts  v.  Parry. 

13  M.  &  W.  356-358  (s.  c.  14  L.  J.  Ex.  20). 
Execution.  —  Elegit. 

[856]  The  sheriff's  return  to  an  elegit  stated  the  debtor  to  be  seised  in  fee 
"  of  and  in  a  dwelling-house  and  farm,  with  the  appurtenances,  com- 
monly called  or  known  by  the  name  of  Pen-y-rorsedd,  containing  by  estimation 
nineteen  acres,  situate/'  &c  In  ejectment  by  the  elegit  creditor,  it  appeared  that 
the  farm  was  called  indifferently  by  the  names  of  Pen-y-rorsedd  and  Rhos 
Farm,  and  was  in  extent  about  thirty  acres,  having  upon  it  a  farm-house  and 
two  cottages :  — Held,  that  the  return  was  sufficient  to  entitle  the  lessor  of  the 
plaintiff  to  recover  the  whole. 

Ejectment  for  the  recovery  of  premises  in  the  parish  of  Northop, 
in  the  county  of  Flint  At  the  trial  before  Coleridge,  J.,  at  the 
last  Flintshire  Assizes,  it  appeared  that  the  lessor  claimed  as  ten- 
ant by  elegit,  and  sought  to  recover  in  this  action  a  farm  called 
Rhos  Farm,  and  known  also  by  the  name  of  Pen-y-rorsedd,  with 
the  farm-house  and  several  cottages  thereon.  The  defendant 
defended  for  "  two  messuages  and  twenty-five  acres  of  land,  called 
Rhos  Farm,  and  also  known  by  the  name  of  Pen-y-rorsedd."  The 
return  to  the  elegit  stated  that  the  debtor,  John  Edwards,  was 
"seized  in  fee  of  and  in  a  dwelling-house  and  farm,  with  the 
appurtenances,  commonly  called  or  known  by  the  name  of  Pen-y- 
rorsedd,  containing  by  estimation  nineteen  acres,  situate,  lying,  and 
being  in  the  parish  of  Northop,  in  the  county  of  Flint."  It  ap- 
peared in  evidence  that  the  farm  in  question  consisted  of  about 
thirty  acres.  It  was  contended  for  the  defendant,  that,  by  the 
return  to  the  elegit,  the  title  of  the  lessor  of  the  plaintiff  was 
limited  to  one  messuage  and  nineteen  acres  of  land  only ;  and 
that,  inasmuch  as  it  was  uncertain  what  nineteen  acres,  out  of  the 
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whole  farm,  these  were,  the  inquisition  was  bad  for  this  uncer- 
tainty, and  the  lessor  of  the  plaintiff  could  recover  nothing  under 
it  The  learned  Judge  was  of  opinion,  that  the  return  was  suffi- 
ciently certain  to  enable  him  to  recover  the  whole  farm;  and 
under  his  direction  the  plaintiff  had  a  verdict  accordingly,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
or  to  limit  the  verdict  to  nineteen  acres  of  land. 

Jervis  now  moved  for  a  rule  pursuant  to  the  leave  reserved,  or 
for  a  new  trial.  —  The  lessor  of  the  plaintiff  is  entitled  to 
recover  nineteen  acres  of  land  only.  According  *  to  the  [*  357] 
old  form,  the  sheriff  ought  to  have  returned  the  land  ex- 
tended by  metes  and  bounds :  Fenny  v.  Durrant,  1  B.  &  Aid.  40  ; 
and  the  stat.  1  &  2  Vict.  c.  110,  s.  11,  which  enables  an  elegit 
creditor  to  take  in  execution  the  whole  of  the  debtor's  land,  has 
made  no  difference  in  the  form  of  the  return.  [Parke,  B.  It 
was  necessary,  under  the  old  law,  to  describe  the  land  by  metes 
and  bounds,  because  the  sheriff  was  to  deliver  a  moiety.]  It  is 
still  equally  necessary  that  he  should  ascertain  specifically  the 
nature  and  extent  of  the  premises  which  are  to  be  taken  under  the 
elegit.  [Pollock,  C.  B.  Does  he  not  do  so,  if  he  gives  a  name 
whereby  the  whole  farm  is  well  known  ?  ]  The  name  applies  to 
the  whole  and  every  part  of  the  farm.  [Pollock,  C.  B.  Can  it 
be  necessary  to  describe  it  otherwise  than  would  be  sufficient  in  a 
conveyance?]  The  lessor  of  the  plaintiff  may  have  a  fresh  inqui- 
sition, in  which  the  premises  could  be  set  out  with  more  particu- 
larity, so  as  certainly  to  include  the  whole. 

Pollock,  C.  B.  The  reason  for  setting  out  the  lands  by  metes 
and  bounds  ceases,  when  the  whole  are  to  be  delivered  :  it  is  then 
sufficient  to  describe  them  in  any  manner  which  would  be  a  suffi- 
cient description  in  a  conveyance.  Here  it  appears  that  the  farm 
in  question  was  known  indifferently  by  the  names  of  Rhos  Farm 
or  Pen-y-rorsedd ;  and  the  addition,  "  containing  by  estimation 
nineteen  acres,"  is  merely  falsa  demomtratio  qua  non  nocet. 

Parke,  B.  I  am  of  the  same  opinion.  The  form  of  return  to 
an  elegit,  given  in  Tidd's  Practice  (Tidd's  Pr.  Forms,  456),  is,  that 
the  debtor  was  "  seised  in  his  desmesne  as  of  fee  of  and  in  one  mes- 
suage, and  one  close  of  pasture  land  thereto  adjoining,  with 
the  appurtenances,  containing  by  estimation  *  acres,  [*  358] 
more  or  less,  situate,  lying,  and  being  in  the  parish  of 

 ,  in  the  county  aforesaid."    The  only  reason  for  describ- 
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ing  the  premises  by  metes  and  bounds  was,  that  the  parties  might 
know  precisely  which  moiety  was  to  be  delivered;  but  with  re- 
spect to  the  whole,  it  is  sufficient  to  describe  it  in  any  manner 
whereby  the  estate  may  be  identified. 
Gurney,  B.,  concurred. 

Rolfe,  B.  In  no  way  could  one  moiety  be  distinguished  from 
another  but  by  metes  and  bounds.  Rule  refused. 

ENGLISH  NOTES. 

"  The  first  time  that  land  was  subjected  to  the  execution  of  a  judg- 
ment or  recognisance  was  by  the  Statute  of  Westminster  2  (13  Ed.  I.), 
c.  18,  which  enacts  that  *  when  debt  is  recovered  or  acknowledged  in 
the  King's  Court,  or  damages  awarded,  it  shall  be  from  henceforth  in 
the  election  of  him  that  sueth  for  such  debt  or  damages,  to  have  a  writ 
of  fieri  facias  unto  the  sheriff  to  levy  the  debt  of  the  lands  and  goods; 
or  that  the  sheriff  shall  deliver  to  him  all  the  chattels  (saving  only  his 
oxen  and  beasts  of  his  plough),  and  the  one-half  of  his  land,  until  the 
debt  be  levied,  upon  a  reasonable  price  or  extent.  And  if  he  be  put 
out  of  that  tenement,  he  shall  recover  by  [process  since  abolished,  and 
replaced  by  a  writ  of  sci.  faJ].9  This  writ  is  called  an  elegit  because 
the  plaintiff  has  made  his  election  to  sue  out  execution  of  the  land 
itself  which  is  given  by  this  statute,  instead  of  the  common  law  exe- 
cution of  the  goods  by  fieri  facias."  Under  hill  v.  Devereux,  2  Wms. 
Saund.  198,  n.  (1),  ed.  1871.  It  is  improbable  that  the  framers  of  this 
statute  appreciated  the  inroad  which  it  made  on  the  principles  of  the 
feudal  system,  for  not  only  is  a  new  tenant  thrust  upon  the  lord,  but 
no  fine  was  to  be  paid  upon  this  alienation.  But  the  real  matter  for 
wonder  is  that  nearly  two  centuries  should  have  elapsed  since  the 
abolition  of  feudal  services  by  the  12  Car.  II.,  c.  24,  before  the 
obviously  consequential  amendment  effected  by  the  enactment  men- 
tioned in  the  rule  became  law.  By  a  recent  statute  it  is  provided 
that  "the  sheriff  shall  not,  under  a  writ  of  elegit,  deliver  the  goods  of 
a  debtor,  nor  shall  a  writ  of  elegit  extend  to  goods  " :  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  146  (1). 

In  the  preceding  note  it  was  shown  that  an  execution  creditor  is 
not  entitled  to  issue  a  fi.  fa.  after  the  entry  of  an  award  of  an  elegit 
on  the  roll,  and  it  was  pointed  out  that  this  would  still  apply  to  a 
chattel  interest  in  land.  The  reader  will  find  there  set  out  at  length, 
a  passage  from  2  Wms.  Saunders,  200,  illustrating  the  principles 
applicable  to  the  suing  out  of  double  process  in  execution.  A  levy 
under  &fl.fa.  precluded  the  judgment  creditor  from  issuing  a  further 
execution,  until  after  the  writ  had  been  returned.   Wilson  v.  Kingston 
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(1816),  2  Chit.  203.  An  elegit  cannot  be  sued  oat  for  part  only  of  the 
sum  recovered  by  the  judgment;  and  if  the  judgment  creditor  has  been 
partly  satisfied,  the  fact  must  appear  on  the  face  of  the  elegit,  Foster 
v.  Jackson  (1615),  Hob.  52,  58;  Berry  v.  Wheeler  (1663),  1  Siderf. 
91;  Sherwood  v.  Clark  (1846),  15  M.  &  W.  764.  Formerly  a  diffi- 
culty was  presented  by  the  issue  of  testatum  writs,  but  this  was 
removed  by  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c. 
76),  s.  21. 

Considerable  misapprehension  has,  however,  existed  as  to  the  rule 
deduced  by  the  learned  editors  of  Saunders'  Reports,  respecting  the 
right  of  the  creditor  to  issue  a  further  execution  after  an  award  of  an 
elegit.  It  has  been  argued,  that,  because  the  execution  creditor  cannot 
obtain  a  fi.  fa.,  and  under  the  older  law  a  ca.  sa.,  until  after  the  sheriff 
has  made  his  return,  the  execution  is  not  complete  until  the  re* 
turn.  It  is,  however,  clear  that  the  rights  of  the  creditors  under  the 
execution  are  fixed  at  the  time  when  the  inquisition  is  taken,  and  pos- 
session given.  Sharp  v.  Key  (1841),  8  M.  &  W.  879,  10  L.  J.  Ex. 
304;  Re  Hobson  (1886),  33  Ch.  D.  493,  55  L.  J.  Ch.  754,  55  L.  T. 
255,  34  W.  It.  786,  in  which  case  Bacon,  V.  C,  said:  "  The  point  of 
law  which  has  been  raised  has  been  fixed  and  settled  for  centuries,  as 
far  back  as  the  time  of  Lord  Coke.  " 

It  must  be  remembered  in  considering  how  far  the  cases  respecting 
execution  under  a fi-fa.  maybe  applicable  to  that  under  an  elegit,  that 
the  sheriff  was  bound  to  sell  under  a  ft*  fa;  but  that  under  ml  elegit  the 
right  to  sell  was  limited,  and,  when  permissible,  was  optional.  What 
was  seized  under  an  elegit  primd  facie  existed  in  specie.  Accordingly 
where  an  elegit  was  sued  out  upon  a  judgment  which  was  afterwards 
reversed  for  error,  the  judgment  debtor  was  entitled  to  restitution  of  a 
term  extended.  Bathurst's  Case  (1620),  Dyer,  363,  marg.  So,  too, 
it  was  resolved  that  a  tender,  after  the  appraisement  of  a  term,  and 
before  delivery  to  the  execution  creditor,  entitled  the  execution  debtor 
to  restitution.    Comyn  t.  Bradlyn  (1614),  Moo.  873,  pi.  1216. 

It  has  been  determined  that  although  the  Statute  of  Westminster  2 
provides  "that  process  shall  be  made  by  the  sheriff,  by  equity  it  is  to 
be  extended  to  every  other  immediate  officer  to  every  Court  of  Record 
of  the  King,  and  eo  potins,  because  the  Statute  of  Westminster  2, 
c.  18,  couples  the  elegit  with  the  fieri  facias,  and  limits  both  to  be  exe- 
cuted by  the  sheriff;  and  yet  without  question  the  Serjeant  at  mace  in 
the  case  at  bar  may  execute  a  fieri  facias."  FultoowTs  Case  (1591), 
4  Co.  Rep.  645.,  2nd  resolution.  The  modern  statutory  County  Courts 
now  regulated  by  the  County  Courts  Act,  1888  (51  &  62  Vict.  c.  43), 
may  issue  (under  s.  146)  "a  warrant  of  execution  in  the  nature  of  a 
writ  of  fieri  facias,"  and  further  provisions  are  made  regulating  the 
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mode  of  the  execution.  The  County  Court  being  a  new  tribunal  for 
adjudicating  upon  particular  matters,  the  rights  of  a  party  invoking 
its  jurisdiction  would  be  limited  to  those  provided  by  the  statute 
which  established  these  Courts,  upon  the  principles  enunciated  by 
Lord  Mansfield  in  Hartley  v.  Hooker,  and  set  out  at  length  in 
the  notes  to  Nos.  1  &  2  of  "  Certiorari,"  5  E.  C,  at  p.  529.  The 
above  quoted  passage  from  FulwoooVs  Case  would  not  apply  to  these 
new  Courts,  and  this  the  Legislature  has  recognised ;  but  has  enacted : 
"If  a  Judge  of  the  High  Court  shall  be  satisfied  that  a  party  against 
whom  judgment  for  an  amount  exceeding  £20,  exclusive  of  costs, 
has  been  obtained  in  a  County  Court,  has  no  goods  or  chattels 
which  can  be  conveniently  taken  to  satisfy  such  judgment,  he  may,  if 
he  shall  think^  fit,  and  on  such  terms  as  to  costs  as  he  may  direct, 
order  a  writ  of  certiorari  to  issue  to  remove  the  judgment  of  the  County 
Court  into  the  High  Court,  and  when  removed  it  shall  have  the  same 
force  and  effect,  and  the  same  proceedings  may  be  had  thereon,  as  in 
the  case  of  a  judgment  in  the  High  Court;  but  no  action  shall  be 
brought  upon  such  judgment.' 9  County  Courts  Act,  1888  (51  &  62 
Vict.  c.  43),  s.  151.  This  power  of  removal  for  the  purposes  of  execu- 
tion was  first  given  by  the  County  Courts  Act,  1859,  which  was  passed 
in  consequence  of  the  decision  in  Moreton  v.  Holt  (1855),  10  Ex.  707, 
24  L.  J.  Ex.  169.  The  bailiff  of  a  liberty  may  make  an  inquisition 
and  extent  upon  an  elegit  by  warrant  from  the  sheriff.  Sparrow  v. 
Mattersock  (1634),  Cro.  Car.  319. 

By  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  11,  it  is  enacted: 
"  It  shall  be  lawful  for  the"  sheriff  or  other  officer  to  whom  any  writ  of 
elegit,  or  any  precept  in  pursuance  thereof,  shall  be  directed  at  the  suit 
of  any  person,  upon  any  judgment  ...  to  make  and  deliver  execution 
unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  heredi- 
taments of  copyhold  or  customary  tenure,  as  the  person  against  whom 
execution  is  so  sued,  or  any  person  in  trust  for  him,  shall  have  been 
seised  or  possessed  of  ...  or  over  which  such  person  shall  .  .  .  have 
any  disposing  power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  in  like  manner  as  the  sheriff  or 
other  person  may  now  make  and  deliver  execution  of  one  moiety  of  the 
lands  and  tenements  of  any  person  against  whom  a  writ  of  elegit  is 
sued  out;  which  lands,  tenements,  rectories,  tithes,  rents,  and  heredi- 
taments, by  force  and  virtue  of  Buch  execution,  shall  accordingly  be 
held  and  enjoyed  by  the  party  to  whom  such  execution  shall  be  so 
made  and  delivered,  subject  to  such  account  in  the  Court,  out  of  which 
such  execution  shall  have  been  sued  out,  as  a  tenant  by  elegit  is  now 
subject  to  in  a  Court  of  equity.' 9    The  two  following  provisos  deal 
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with  rights  of  the  lord  of  the  manor  of  copyhold  and  customary  lands, 
and  the  reimbursement  to  the  tenant  by  elegit  of  any  expenditure 
incurred  beyond  the  sum  leviable  under  the  judgment  by  reason  of 
the  land  being  of  copyhold  or  customary  tenure.  The  provision  of  the 
Judgments  Act,  1864  (27  &  28  Yict.  c  112),  assimilating  execution 
against  land  to  that  under  aji.fa.,  was  briefly  adverted  to  in  the  notes 
to  the  preceding  rule,  p.  664,  ante.  The  subject  will  be  more  con- 
veniently discussed  in  considering  how  far  judgments  operate  as  a 
charge  on  lands. 

The  following  cases  deal  with  the  various  interests  in  land  which 
may  be  taken  in  execution  under  an  elegit :  —  A  term  of  years :  Fleet- 
wood's Case  (1611),  8  Co.  Rep.  171a ;  a  rent  charge :  Anon.  (1561), 
Moo.  32,  pi.  104;  but  not  a  rent  seek,  without  the  land:  Walsall  v. 
Heath  (1598),  Gro.  Eliz.  656;  a  reversion  expectant  on  the  determina- 
tion of  a  lease  for  years :  Anon.  (1562),  Moo.  36,  pi.  118;  or  a  reversion 
expectant  on  an  estate  for  life:  Anon.  (1580),  Dy.  3735.  pi.  14.  And 
the  tenant  by  elegit  may  sue  the  termor  for  the  rent  in  an  action  for 
use  and  occupation :  Ramsbottom  v.  Buckhurst  (1814),  2  M.  &  S.  565, 
15  B.  B.  352 ;  or  distrain  without  attornment,  as  the  rent  is  annexed 
to  the  reversion:  Lloyd  v.  Davies  (1848),  2  Ex.  103,  18  L.  J.  Ex.  80. 
But  rent  in  arrear  is  not  annexed  to  the  reversion,  and  cannot  be 
extended  under  an  elegit :  Sharp  v.  Key  (1841),  8  M.  &  W.  379, 10  L. 
J.  Ex.  304.  The  execution  creditor  takes  the  estate  subject  to  the 
rights  of  third  parties,  and  must  give  effect  to  a  prior  lease :  Doe  d.  Da 
Costa  v.  Wharton  (1798),  8  T.  B.  2 ;  or  to  a  prior  equitable  mortgage : 
Whitworth  v.  Gaugain  (1844),  3  Hare,  416,  13  L.  J.  Ch.  288  (L.  C. 
1846),  1  Phil.  728,  16  L.  J.  Ch.  433.  But  the  interest  of  a  mortgagor 
who  has  made  a  mortgage  by  demise  of  a  term  cannot  be  taken  in  exe- 
cution: Mayor,  &c.  of  Poole  v.  White  (1846),  16  M.  &  W.  571,  16  L. 
J.  Ex.  229.  A  remainder  cannot  be  taken  in  execution:  Re  South 
(Ch.  App.  1874),  L.  Br.,  9  Ch.  369,  43  L.  J.  Ch.  441,  30  L.  T.  347, 
22  W.  B.  460;  Re  Hamilton  (C.  A.  1885),  31  Ch.  D.  291,  55  L.  J- 
Ch.  282,  53  L.  T.  840,  34  W.  B.  203.  The  interest  of  a  tenant  for 
life  in  land,  excepted  from  a  leasing  power,  may  be  extended:  Davis 
v.  Duke  of  Marlborough  (1819),  2  Swanst.  121.  So  too  an  estate  tail: 
Ashbumham  v.  St.  John  (1606),  Cro.  Jac.  86.  If  one  joint  tenant 
.  .  .  suffers  a  judgment  in  an  action  of  debt  to  be  entered  up  against 
him,  and  dies  before  execution  had,  it  shall  not  be  executed  after- 
wards; but  if  execution  be  sued  in  the  life  of  the  cognisor,  it  shall 
then  bind  the  survivor.  But  Lord  Coke  observes  that  as  well  in  the 
case  of  a  rent  charge,  as  of  a  .  .  .  judgment,  if  he  who  makes  the 
charge  survives,  it  is  good  for  ever.  2  Cruise,  Dig.  tit.  XVIII.  c.  1, 
s.  55,  citing  Lord  Abergavenny's  Case  (1608),  6  Co.  Bep.  78.    So,  too, 
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may  the  estate  off  a  coparcener,  or  a  tenant  in  common  be  taken  in  exe- 
cution under  an  elegit.  2  Cruise,  Dig.  tit  XIV.  8.  72.  It  was  held  by 
all  the  Judges  that  land  in  ancient  demesne  may  be  taken  on  an  elegit. 
Cox  v.  Barnsley  (1614),  Hob.  47,  Moo.  211,  pi.  361;  Martin  v.  Wilk* 
(1583),  Moo.  211,  pi.  351.  Chief  Baron  Gilbert  in  his  work  on 
executions,  states  that  an  advowson  in  gross  cannot  be  extended,  as  a 
moiety  could  not  be  set  out,  nor  could  it  be  valued  at  any  certain  rent 
towards  payment  of  the  debt.  Gilbert's  Exeoution,  39.  The  former 
reason  would  not  now  be  sufficient,  as  the  entirety  may  be  taken,  but 
the  latter  reason  seems  to  be  still  valid.  It  must,  however,  be  pointed 
out  that  in  Robinson  v.  Tongue  (1735),  3  P.  Wins.  398,  401,  Lord 
Talbot  is  reported:  "It  seems  hard  to  maintain  that  things  incor- 
poreal, or  lying  in  grant,  are  not  extendible  on  an  elegit.9  But  a 
remainder  as  shown  above  cannot  be  seized  under  an  elegit.  Elegit 
does  not  lie  of  the  glebe  belonging  to  the  parsonage  or  vicarage,  nor  to 
the  churchyard;  for  these  are  solum  Deo  consecratum:  Arbuckle  v. 
Cowtan  (1803),  3  Bos.  &  P.  321,  327,  7  B.B.  781,  783;  Parry  v. 
Jones  (1856),  1  C.  B.  (N.  S.)  345,  26  L.  J.  C.  P.  36.  Lands  already 
in  execution  cannot  be  taken  under  a  further  elegit:  Carter  v.  Hughes 
(1858),  2  H.  &  N.  714,  27  L.  J.  Ex.  225.  But  it  has  been  said  that 
lands  of  a  bishop  may  be  taken :  2  Wms.  Saund.  210,  citing  Dalton, 
Sber.  1,  36.  The  cases  relative  to  copyholds  are  Heydoris  Case  (1584), 
3  Co.  Rep.  9a;  Morris  v.  Jones  (1823),  2  B.  &  C.  242,  3  Dowl.  &  By. 
603.  Land  comprised  in  a  prior  voluntary  conveyance  could  not  be 
taken  in  execution :  Beavan  v.  Earl  of  Oxford  (1855),  6  De  G.  M.  & 
G.  492,  529,  24  L.  J.  Ch.  311.  Now  these  settlements,  unless  fraudu- 
lent in  fact,  cannot  be  defeated  by  a  subsequent  conveyance  for  value : 
Voluntary  Conveyances  Act,  1893  (56  6  57  Vict.  c.  21).  As  to  the 
older  law,  see  Doe  d.  Ottley  v.  Manning  (1807),  9  East,  69,  9B.B. 
503.  Prior  to  the  1  &  2  Vict.  c.  110,  s.  11,  a  person  having  a  general 
power  of  appointment  could  in  certain  events  defeat  the  execution 
creditor:  Doe  d.  Wigan  v.  Jones  (1830),  10  B.  &  C.  459,  5  Man.  &  By. 
563,  8L  J.  (O.  S.)  K.  B.  214.  And  there  was  no  equity  which  the 
execution  creditor  could  assert  to  have  the  effect  of  the  appointment 
altered:  Skeales  v.  Skearly  (1837),  3  My.  6  Cr.  112,  6  L.  J.  Ch.  21. 

The  title  of  an  execution  creditor  against  land  is  complete,  as  against 
the  trustee  in  bankruptcy,  upon  seizure  in  the  case  of  a  legal  interest, 
or  the  appointment  of  a  receiver  in  the  case  of  an  equitable  interest; 
but  the  execution  creditor's  title  must  be  completed  before  the  date  of 
the  receiving  order,  or  before  notice  of  the  presentation  of  a  petition 
by  or  against  the  debtor,  or  the  commission  of  an  available  act  of 
bankruptcy:  Bankruptcy  Act,  1883  (47  &  48  Vict.  c.  52),  s.  45. 

To  make  the  title  effectual  against  a  purchaser  for  value,  the  writ  or 
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order  for  a  receiver  as  the  case  may  be  must  be  registered  in  pursuance 
of  the  Land  Charges  Registration  and  Searches  Act,  1888  (51  &  52 
Vict.  c.  51,)  ss,  5  and  6. 

The  direction  requiring  the  sheriff  to  take  an  inquisition  before 
delivering  possession  is  imperative :  Anon.  Dyer,  100a,  pi.  71,  and  in 
margin;  and  an  inquisition  was  held  in  Re  Hobson  (1886),  33  Ch.  D. 
493,  55  L.  J.  Ch.  754,  55  L.  T.  255,  34  W.  B.  786.  Formerly  the 
sheriff  used  to  deliver  actual  possession,  but  it  is  doubtful  whether  the 
elegit  creditor  must  not  now  bring  ejectment  to  obtain  actual  posses- 
sion. UnderhUl  v.  Devereux,  2  Wins.  Saund.  214,  215,  ed.  1871.  In 
an  ejectment  the  defendant  may  raise  objections  founded  on  irregu- 
larities in  the  proceedings  subsequent  to  the  issue  of  the  writ:  Denn 

d.  Taylor  v.  Earl  of  Abingdon  (1780),  Dougl.  456;  Fenny  d.  Masters 
v.  Durrani  (1817),  1  B.  &  Aid.  40.  He  is,  perhaps,. also  entitled  to 
object  to  matters  apparent  on  the  face  of  the  record;  but  he  is  not 
entitled  to  assert  any  topic  affecting  the  validity  of  the  judgment: 
Hughes  v.  Lumley  (1864),  4  Ell.  &  BL  274,  24  L.  J.  Q.  B.  57.  As 
every  part  of  records  so  long  as  they  remain  on  the  file  must  be  taken 
to  speak  with  absolute  truth,  the  execution  creditor's  title  was  accord- 
ingly held  sufficiently  manifested  by  an  examined  copy  of  the  judg- 
ment roll,  containing  the  award  of  an  elegit  and  the  return  of  the 
inquisition,  without  also  proving  a  copy  of  the  elegit  and  of  the  inquisi- 
tion: BamsboUom  v.  Buck  hurst  (1814),  2  M.  &  S.  565,  15  B.  B.  352. 
In  executing  a  writ  of  fi.fa.  the  interest  of  the  execution  debtor  might 
be  described  in  a  general  way:  Taylor  v.  Cole  (1789),  1  T.  B.  292, 
1  B.  B.  706;  but  in  the  case  of  an  elegit  the  term  must  be  ascertained 
if  extended,  but  not  otherwise :  see  2  Wms.  Saund.  206,  ed.  1871,  and 
Eraser's  note  to  Palmer's  Case  (1597),  4  Co.  Bep.  74a.  In  the  case 
of  an  elegit  the  jury  have  no  right  to  go  into  a  question  of  title,  and 
it  would  seem  that  they  need  not  find  the  interest:  Barnes  v.  Harding 
(1857),  1  C.  B.  (N.  S.)  568.  Proof  of  receipt  of  rents  and  profits  is 
primd  facie  evidence  of  title  in  the  execution  debtor  :  Ibid.  Where  the 
judgment  debtor  has  not  any  land,  the  sheriff  need  not  take  an  inquisi- 
tion: Stonehousev.  Ewen  (1731),  2  Str.  874,  1  Barnard,  356.  The 
tenant  by  elegit  has  no  freehold,  but  only  a  chattel  interest,  which  will 
devolve  upon  his  executors :  2  Inst.  396. 

The  rule  is  confirmed  by  the  subsequent  case  of  Sherwood  v.  Clark 
(1846),  15  M.  &  W.  764. 

Many  of  the  difficulties  presented  in  pursuing  the  proceedings  under 
the  Statute  of  Westminster  2  have  been  removed  by  the  Judgments 
Act,  1864.  By  the  joint  effect  of  section  3  of  this  Statute  and  the 
Lands  Charges  Registration  and  Searches  Act,  1888  (51  &  52  Vict. 

e.  51),  s.  5,  a  writ  of  execution  may  be  registered  at  the  office  of  Land 
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Registry,  and  the  execution  creditor  may  then  obtain  an  order  for  sale 
under  section  4  of  the  former  Act  (27  &  28  Vict.  c.  112).  The  writ  may 
be  registered  before  the  sheriff  has  made  his  return :  Champney  v.  Bur- 
land  (1870),  23  L.  T.  584,  19  W.  R.  148.  The  registration,  it  may  be 
mentioned,  is  not  required  to  give  validity  to  the  writ,  but  is  necessary 
to  entitle  the  judgment  creditor  to  a  sale  under  section  4 :  Re  Pope 
(C.  A.  1886),  17  Q.  B.  D.  743,  55  L.  J.  Q.  B.  522,  55  L.  T.  369,  34 
W.  R.  693.  Section  4  of  the  Act  of  1864  is  in  these  terms  :  "Every 
creditor  to  whom  any  land  of  his  debtor  shall  have  been  actually  deliv- 
ered in  execution  by  virtue  of  any  [judgment],  and  whose  writ  or  other 
process  of  execution  shall  be  duly  registered,  shall  be  entitled  forth* 
with,  or  at  any  time  afterwards  while  the  registry  of  such  writ  or  pro- 
cess shall  continue  in  force,  to  obtain  from  the  Court  of  Chancery,  upon 
petition  in  a  summary  way,  an  order  for  the  sale  of  his  debtor's  inter- 
est in  such  land,  and  every  such  petition  may  be  served  upon  the  debtor 
only;  and  thereupon  the  Court  shall  direct  all  such  inquiries  to  be 
made  as  to  the  nature  and  particulars  of  the  debtor's  interest  in  such 
land,  and  his  title  thereto,  as  shall  appear  to  be  necessary  or  proper; 
and  in  making  such  inquiries,  and  generally  in  carrying  into  effect  such 
order  for  sale,  the  practice  of  the  said  Court  with  respect  to  sales  of 
real  estates  of  deceased  persons  for  the  payment  of  debts  shall  be 
adopted  and  followed,  so  far  as  the  same  may  be  found  conveniently 
applicable."  The  application  must  be  made  to  the  Chancery  Division, 
being  in  respect  of  a  matter  within  the  exclusive  jurisdiction  of  the 
Court  of  Chancery,  under  an  Act  of  Parliament:  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  34  (2).  The  application  would  still  be  by 
way  of  petition,  which  would  have  to  be  intituled  in  the  matter  of  the 
statute.  The  forms  of  orders  will  be  found,  2  Seton,  Decrees,  1712, 
5th  ed. 

The  language  employed  by  the  draftsman  cannot  be  described  as 
felicitous,  for  at  no  period  has  land  been  actually  delivered  in  execution 
by  virtue  of  a  judgment,  although  the  Legislature  has  transitorily 
enacted  that  judgments  shall  operate  as  a  charge  on  lands,  a  policy 
reversed  by  section  1  of  the  statute  under  consideration.  The  provision 
requiring  registration  presents  no  difficulty,  but  that  requiring  an 
actual  delivery  in  execution  gives  rise  to  intricate  questions.  Where 
the  execution  debtor  is  the  legal  owner  of  the  land  the  delivery  of  the 
seisin  before  the  return,  Re  Hobson  (1886),  33  Ch.  D.  493,  55  L.  J. 
Ch.  754,  55  L.  T.  255,  34  W.  R.  786,  or  the  return  of  the  writ  with-  * 
out  entry  by  the  execution  creditor,  Champney  v.  Burland  (1870),  23 
L.  T.  584,  19  W.  R.  148,  amounts  to  an  actual  delivery  in  execution. 
So  too  does  the  appointment  of  a  receiver :  Ex  parte  Evans,  Re  Wat- 
kins  (C.  A.  1879),  13  Ch.  D.  252,  49  L.  J.  Bk.  7,  41  L.  T.  565,  28  W. 
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E.  127;  or  the  receipt  of  the  rents  and  profits  by  sequestrators:  Re 
Rush  (1870),  L.  R.  10  Eq.  442,  39  L.  J.  Ch.  759. 

In  the  case  of  equitable  interests,  the  order  of  the  Court,  in  exercise  of 
its  equitable  jurisdiction,  removing  the  impediment  which  prevents  the 
execution  of  an  elegit  at  common  law  operates  as  an  actual  delivery  in 
execution:  Hatton  v.  Haywood  (Ch.  App.  1874),  L.  R.,  9  Ch.  229,  43 
L.  J.  Ch.  372,  30  L.  T.  279,  22  W.  R.  356.  The  Statute  of  Frauds 
enabled  equitable  interests  to  be  taken  in  execution,  but  this  was 
restricted  to  simple  express  trusts,  as  where  lands  were  held  by 
trustees  in  trust  for  the  beneficiary  absolutely:  see  Scott  v.  Scholey 
No.  4,  p.  647,  ante,  and  the  other  cases  cited  in  Hatton  v.  Haywood. 
But  until  the  impediment  is  removed,  the  petition  for  a  sale  cannot  be 
entertained :  Re  Cowbridge  Railway  Co.  (1868),  L.  R.,  5  Eq.  413,  37 
L.  J.  Ch.  306,  18  L.  T.  102,  16  W.  R.  506.  The  order  being  made 
under  the  general  jurisdiction  of  the  Court  (see  Re  Cowbridge  Railway 
Co. ,  supra),  the  application  may  be  made  to  the  Court  out  of  which  the 
elegit  issues;  Judicature  Act,  1873,  s.  24  (1)  &  (7);  Smith  v.  Cowell 
(C.  A.  1880),  6  Q.  B.  D.  75,  50  L.  J.  Q.  B.  38,  43  L.  T.  628,  29  W. 
R.  227.  But  where  the  execution  debtor  is  mortgagor  of  the  land 
sought  to  be  seized,  the  elegit  creditor  is  in  a  more  favourable  position : 
Beckett  v.  Buckley  (1874),  L.  R.,  17  Eq.  435,  22  W.  R.  294.  In  that 
case  Hall,  V.  C,  regarded  Hatton  v.  Haywood,  supra,  as  recognising 
an  inchoate  right  in  the  execution  creditor,  before  the  elegit  was 
actually  executed,  and  allowed  a  bill  filed  against  the  mortgagees  and 
the  judgment  debtor  (who  was  the  mortgagor),  claiming  the  general 
relief  to  which  a  mesne  encumbrancer  is  entitled,  of  redeeming  and 
foreclosing.  To  an  action  so  commenced  an  order  for  sale  might  now 
be  obtained  under  the  Conveyancing  and  Law  of  Property  Act,  1881, 
(44  &  45  Vict.  c.  41),  s.  25.  The  action  might  be  commenced  by 
originating  summons;  R.  S.  C.  1883,  Ord.  55,  r.  5,  a.  Or,  if  doubts 
existed  relative  to  the  power  to  register  the  originating  summons  as  a 
lis  pendens,  by  writ. 

See  also  the  cases  and  notes  upon  "Equitable  Execution/'  10  R.  C. 
570-614. 

Where  the  elegit  creditor  has  been  satisfied,  and  there  has  been  no 
sale  under  the  27  &  28  Vict.  c.  112,  s.  4,  the  execution  debtor  may 
recover  his  lands  by  a  writ  of  sci.  fa.  A  writ  of  sci.  fa.  was  an  origi- 
nal writ  for  most  purposes,  but  was  in  certain  particulars  a  continua- 
tion of  the  former  proceedings  :  see  UnderhiU  v.  Devereux,  2  Wms. 
Saund.  225,  note  4,  ed.  1871.  Even  before  the  1  &  2  Vict.  c.  110,  an 
execution  debtor  was  entitled  upon  a  summary  application  to  the 
common  law  Court  out  of  which  the  elegit  issued,  to  an  account  of  the 
rents  and  profits  received,  and  an  order  that  the  execution  creditor 
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should  give  up  possession  if  it  appeared  that  he  was  fully  satisfied: 
Price  v.  Varney  (1825),  3  B.  &  C.  733,  5  Dowl.  &  Rj.  612,  3  L.  J. 
(O.  S.)  K.  £.  107.  The  appropriate  proceeding  now  would  appear  to 
be  an  originating  summons  under  R.  S.  C.  Ord.  55,  rule  5,  a.  In 
Price  v.  Varney  the  inquiry  was  limited  to  actual  receipts,  but  since 
1  &  2  Vict.  c.  110,  the  execution  creditor  must  account  on  the  footing 
of  a  mortgagee  in  possession :  Bull  v.  Faulkner  (1847),  1  De  G.  & 
Sm.  685,  17  L.  J.  Ch.  23.  It  is  not  clear  on  what  footing  accounts 
were  taken  in  a  Court  of  equity  prior  to  the  Statute,  for  in  Godfrey  v. 
Watson  (1747),  3  Atk.  517,  where  the  execution  creditor  was  ordered 
to  account  on  the  footing  of  wilful  default,  it  appears  that  he  was 
also  a  mortgagee. 

AMERICAN  NOTE 8. 

The  writ  of  elegit  is  almost  unknown  in  this  country,  prevailing  nowhere 
except  in  Florida  and  Delaware,  and  there  only  for  special  purposes.  2  Free- 
man on  Executions,  sect.  370,  citing  and  approving  the  principal  case. 

No.  7.  —  JONES  v.  THOMPSON. 
(q.  b.  1858.) 

No.  8.  —  WEBB  v.  STENTON. 
(c.  a*  1883.) 

RULE. 

The  expression  "  debt  owing  or  accruing "  in  E.  S.  C. 
1883,  Order  45,  r.  1,  which  replaces  the  provisions  (com- 
monly called  the  "  garnishee  "  sections)  of  the  Common 
Law  Procedure  Act,  1854,  relating  to  the  attachment  of 
debts  (17  &  18  Vict.  c.  125,  ss.  61  et  seq.)9  applies  only 
to  an  actual  debt  or  to  debitum  in  prmenli,  solvendum  in 
future 

Jones  v.  Thompson. 

27  L.  J.  Q.  B.  234, 235  (s.  c.  Ell.  Bl.  6  El.  63 ;  4  Jut.  ff.  S.  338). 

Execution.  —  Attachment  of  Debts*  —  "  Debt  owing  and  accruing,  " 

[234]     A  verdict  in  an  action  of  contract  for  unliquidated  damages,  without 
judgment,  is  not  "a  debt  owing  or  accruing," and  cannot  be  attached 
under  section  61  of  the  Common  Law  Procedure  Act,  1864. 


B.  a  VOL.  XL] 


EXECUTION. 


683 


Ha.  7.  —  J0MIT.  Thampra,  AT  L.  J.  ft.  B.  234,  StS. 

Pollock,  C.  B.,  had  made  an  order  upon  G.  H.  Hickman  and  A. 
Hickman,  that  all  debts  owing  or  accruing  from  the  said  garnishees 
to  the  judgment  debtor  be  attached,  to  answer  the  judgment 
recovered  against  the  judgment  debtor  by  the  judgment  creditor, 
on  the  13th  of  March,  1856,  for  the  sum  of  £17  11*.  9d.,  conclud- 
ing with  a  summons  to  the  garnishees,  to  show  cause  why  they 
should  not  pay  the  judgment  creditor  the  debt  due  from  them 
to  the  judgment  debtor,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  debt. 

On  the  hearing  of  the  summons,  it  appeared  from  the  affidavits 
that  the  plaintiff  had  recovered  judgment  against  the  defendant 
for  £417, 11*.  9(2.,  on  the  13th  of  March,  and  the  defendant  had 
obtained  a  verdict  against  the  garnishees,  on  the  11th  of  March, 
for  X675  damages,  in  an  action  for  unliquidated  damages  on  a 
breach  of  contract*  but  judgment  had  not  been  signed  in  the  latter 
action.   Pollock,  C.  B.,  referred  the  matter  to  the  Court 

Prentice  accordingly  moved  for  a  rule  in  substitution  of  the 
summons.  —  The  question  is,  whether  this  is  a  debt,  "  owing  or 
accruing  "  from  the  garnishees  to  the  judgment  debtor,  within  the 
meaning  of  the  Common  Law  Procedure  Act,  1854,  section  61, 
which  enables  a  J udge  to  order  that  all  debts  owing  or  accruing 
from  a  third  person  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt. 

[Wightman,  J.   The  third  person  must  be  indebted.] 

It  is  true  that  the  action  against  the  garnishees  was  for  unliqui- 
dated damages ;  but  the  verdict  has  ascertained  what  was  before 
uncertain. 

[Crompton,  J.,  referred  to  Ex  parte  Charles,  14  East,  197.] 
That  case,  no  doubt,  decided  that  a  verdict  in  an  action  for  un- 
liquidated damages  before  judgment  did  not  constitute  a  good  peti- 
tioning creditor's  debt.  But  the  statute  5  Geo.  II.  c.  30,  s.  23  (on 
which  that  case  was  decided),  requires  a  debt  which  is  due  or 
owing.  Now  the  present  statute  says,  a  debt  owing  or  accruing, 
which  this  verdict  is.  In  Langford  v.  Ellis,  14  East,  202,  n.  (b), 
Lord  Mansfield,  C.  J.,  says :  "  The  moment  the  verdict  comes 
the  damages  are  assessed ;  then  the  judgment  is  to  recover  the 
damages  so  assessed.91  And  Willes,  J. :  "  The  moment  the  ver- 
dict comes  the  damages  are  liquidated." 

*  Wightman,  J.  No  doubt  the  damages  may  be  said  to  [*  235] 
be  liquidated  by  the  verdict ;  but  do  they  become  a  debt  ?] 
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[Crompton,  J.  Ex  parte  C/iarles  expressly  overruled  Langford 
v.  Ellis,  as  is  pointed  out  in  Buss  v.  Gilbert,  2  M.  &  S.  70  (14  R.  R. 
591),  and  the  latter  case  is  an  express  authority  to  the  same 
effect] 

Yes;  no  doubt  But  there  is  a  distinction  between  a  debt 
accruing  and  an  actual  debt.  By  signing  judgment,  which  the 
garnishees  can  do  at  any  time,  the  amount  of  the  verdict  already 
ascertained  becomes  an  absolute  debt 

Pigott,  Serjt.,  appeared  to  show  cause  on  behalf  of  the  garnishees 
in  the  first  instance,  and  referred  to  Johnson  v.  Diamond,  11  Ex. 
73,  24  L.  J.  Ex.  217. 

Wightman,  J.1  Ex  parte  Charles,  and  several  other  cases,  decide 
that  the  amount  of  a  verdict  in  an  action  for  unliquidated  dam- 
ages is  not  a  debt  till  judgment  has  been  signed.  Those  cases 
were  decided  under  the  Bankrupt  Acts.  Now  the  Common  Law 
Procedure  Act  enables  a  Judge,  on  its  being  made  to  appear 
that  another  person  is  indebted  to  the  judgment  debtor,  to  order 
that  all  debts  owing  or  accruing  from  such  third  person  to  the 
judgment  debtor  shall  be  attached  to  answer  the  judgment  debt. 
Mr.  Prentice  draws  a  distinction,  relying  on  the  word  "  accruing,"  and 
says  the  amount  of  this  verdict  is  a  debt  accruing  to  the  defend- 
ant But  it  appears  to  me  that  it  is  neither  a  debt  owing  nor 
accruing :  the  latter  word  can  only  be  applied,  in  my  opinion,  to  a 
debitum  in  prcesenti  solvendum  in  future  There  must  be  a  debt 
perfected,  in  order  to  entitle  a  judgment  creditor  to  the  benefit  of 
this  clause. 

Crompton,  J.  I  am  of  the  same  opinion.  I  think  the  ques- 
tion to  be  the  same  as  in  a  fiat  or  commission  of  bankruptcy,  and 
that  there  must  be  an  actual  debt  Now,  in  Ex  parte  Charles  it 
was  decided  that  a  verdict  in  an  action  for  unliquidated  damages 
did  not  constitute  a  debt  so  as  to  be  the  foundation  of  a  commis- 
sion of  bankruptcy.  It  was  argued  that  the  Common  Law  Pro- 
cedure Act  makes  a  distinction  by  using  the  word  "  accruing " ; 
but,  in  my  opinion,  there  must  still  be  a  debt  which,  though  not 
due  in  point  of  payment,  is  yet  an  absolute  debt  There  is  a  large 
class  of  cases  which  come  under  this  head,  such  as  the  case  be- 
tween the  drawer  and  payee  of  a  promissory  note  still  running,  in 
which  I  have  always  held  at  chambers,  and  I  understand  other 

1  Lord  Campbell,  C.  J.,  and  Erle,  J.,  were  sitting  on  the  Special  Commission  for 
the  trial  of  Simon  Bernard. 
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Judges  also,  that  there  is  a  debt.  On  the  other  hand,  I  have  al- 
ways held  that  it  is  not  sufficient  that  in  all  probability  there 
will  be  a  debt,  as  in  the  cases  of  rent  or  annuities  not  yet  due. 
The  mere  fact  that  it  is  most  probable  that  there  will  be  a  debt  is 
not  sufficient :  there  must  be  an  actual  debt. 
Pigott,  Serjt,  applied  for  costs. 

Wightman,  J.  The  garnishees  need  not  have  shown  cause  in 
the  first  instance.  You  can  have  no  costs  when  the  rule  is  re- 
fused.  The  garnishees  are  mere  volunteers.  Rule  refused. 

Webb  v.  Stenton. 

11  Q.  B.  D.  518-531  (8.  c.  52  L.  J.  Q.  B.  584;  49  L.  T.  432). 

Execution.  — Attachment  of  Debts.  —  "  Debt  owing  or  accruing.19 

A  judgment  debtor  was  entitled  for  his  life  to  the  income  arising  from  a  [518] 
fund  vested  in  trustees,  payable  half-yearly  in  February  aud  August. 
Upon  application  by  the  judgment  creditor  in  November  for  a  garnishee  order 
attaching  the  debtor's  share  of  the  income  in  the  hands  of  the  trustees,  it  ap- 
peared that  the  last  half-yearly  payment  had  been  made,  and  that  there  was  no 
money  the  proceeds  of  the  trust  property  in  the  hands  of  the  trustees :  — 

Held,  affirming  the  decision  of  the  Queen's  Bench  Division,  that  there  was 
no  debt  "  owing  or  accruing  "  at  the  time  when  the  order  was  applied  for  which 
could  be  attached  under  Order  XLV.  rule  2. 

Semble,  that  the  proper  course  for  the  judgment  creditor  to  pursue  was  to 
apply  for  the  appointment  of  a  receiver,  under  the  practice  of  the  Chancery 
Division. 

Special  case. 

In  August,  1882,  John  Hulton,  against  whom  the  plaintiff  had 
obtained  a  judgment  for  debt  and  costs,  became  entitled  under  the 
will  of  the  Kev.  C.  Fletcher,  deceased,  for  his  life,  to  one-fourth  of 
one-fourth  share  of  the  income  arising  from  the  trust  fund  under 
the  will,  of  which  the  defendants  were  trustees.  The  value  of  this 
interest  of  Hulton's  was  about  £85  yearly,  and  was  payable  half- 
yearly  in  February  and  August. 

By  indenture  of  mortgage  of  the  31st  of  October,  1882,  Hulton 
assigned  his  interest  under  the  will  to  J.  R  Allen,  of  Nottingham* 
for  securing  the  repayment  of  £300,  with  interest  at  the  rate  of 
5  per  cent. 

A  payment  of  £60  had  been  made  to  him  on  account  of  his 
share  of  the  income  due  to  him,  in  consequence  of  expenses  he 
had  been  put  to  by  the  illness  and  death  of  his  wife. 
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Copies  of  the  will  and  mortgage  formed  part  of  the  case. 

The  question  for  the  Court  was  whether  the  interest  to  which 
John  Hulton  became  entitled  under  the  will  was  attachable  under 
Order  XLV.  rule  2,  on  the  11th  of  November,  1882- 

Castle,  for  the  plaintiff.    The  debtor's  interest  in  the 
[*519]  trust  fund  *can  be  attached  under  Order  XLV.  rule  2. 

The  fact  that  he  has  mortgaged  his  interest  under  the  will 
does  not  prevent  his  equity  of  redemption  from  being  the  subject 
of  an  attachment :  Hirsch  v.  Coates,  18  C.  B.  757. 

[Cave,  J.  You  have  to  make  out  that  there  is  "  a  debt  due  or 
accruing"  from  the  trustees.] 

In  re  Cowan's  Estate,  14  Ch.  D.  638,  49  L.  J.  Ch.  402,  shows 
that  the  income  of  a  trust  fund  payable  to  the  debtor  by  a  trustee 
under  a  settlement  can  be  attached  under  Order  XLV.,  and  is  in 
all  respects  a  stronger  case  than  the  present. 

V.  Smith,  for  the  defendants,  was  not  heard. 

Cave,  J.  I  cannot  see  that  the  debtor's  interest  in  the  trust 
fund  was  a  debt  due  or  accruing  to  him  from  the  trustees.  The 
case  relied  on  by  the  plaintiff,  In  re  Cowan's  Estate,  no  doubt  at 
first  sight  appears  to  be  an  authority  for  the  proposition  that  the 
debtor's  interest  under  this  fund  can  be  the  subject  of  an  attach- 
ment. But  the  question  whether  the  debtor's  interest  can  be  taken 
to  be  a  "  debt M  due  to  him  from  the  trustees  within  the  meaning 
of  the  order  does  not  appear  to  have  been  fully  argued.  I  cannot 
think  that  the  liabilities  of  trustees  in  a  case  like  the  present  were 
meant  to  be  ascertained  by  garnishee  proceedings.  A  more  simple 
course  is  for  the  plaintiff  to  apply  for  the  appointment  of  a  re- 
ceiver, which  would  give  him  all  that  he  seeks  to  obtain  by  the 
present  order. 

Day,  J.,  concurred.  Judgment  for  ike  defendants. 

The  plaintiff  appealed. 

Lumley  Smith,  Q.C.,  and  Castle,  for  the  plaintiff.  The  rules 
under  Order  XLV.  for  the  attachment  of  debts  are  similar  to  the 
garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854,  except 
that  the  debt  to  be  attached  is  enlarged  so  as  to  include  an  equi- 
table debt,  whereas  the  debt  attachable  under  the  Common  Law 

Procedure  Act  must  have  been  a  legal  one.  There  is  no 
[*520]  *  distinction  now  since  the  Judicature  Acts  between  a 

legal  and  equitable  debt,  and  Order  III.  rule  6  enables  a 
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specially  indorsed  writ  to  be  issued  by  a  cestui  que  trust  against 
his  trustee  for  a  liquidated  demand  due  on  a  trust:  Wilson  v. 
Dundas,  Weekly  Notes,  Dec.  4, 1875,  p.  232,  where  there  was  an 
application  to  Quain,  J.,  at  chambers  to  attach  half  a  year's  salary 
due  to  a  judgment  debtor  from  his  trustees,  and  that  learned  Judge, 
after  pointing  out  that  there  was  no  longer  any  distinction  between 
a  legal  and  equitable  debt,  said,  "  The  debt  need  not  be  due,  as  the 
words  of  Order  XLV.  rule  2  are  4  debts  owing  or  accruing/  " 

In  Nash  v.  Pease,  47  L.  J.  Q.  B.  766,  a  garnishee  order  was  allowed 
under  Order  XLV.  rule  2,  to  attach  a  portion  of  an  annuity  to 
which  the  judgment  debtor  was  entitled  under  a  will,  of  which  the 
garnishees  were  the  trustees.  Seton  on  Decrees  (voL  i.,  p.  312 
4th  ed.)  gives  the  forms,  in  which  the  late  Master  of  the  Rolls 
made  at  chambers  an  order  nisi  and  absolute,  for  attaching  money 
which  might  thereafter  come  to  the  hands  of  trustees  in  respect  of 
the  judgment  debtor's  share  of  an  incomfe  under  a  will. 

[Fry,  L.  J.  The  difficulty  here  is  that  the  plaintiff  asks  for  an 
order  to  attach  when  there  is  nothing  due  and  may  never  be  due 
from  these  trustees  to  the  judgment  debtor.] 

It  is  not  an  order  to  pay,  and  if  no  money  comes  into  the  hands 
of  the  trustees  for  the  judgment  debtor  the  order  will  have  no 
operation.  In  Tapp  v.  Jones,  L.  R,  10  Q.  B.  591, 44  L.  J.  Q.  B.  127, 
it  was  held  that  an  order  might  be  made  under  s.  61  of  the  Com- 
mon Law  Procedure  Act,  1854,  not  only  attaching  an  accruing  debt 
in  the  hands  of  the  garnishee,  but  also  for  payment  of  the  accruing 
debt  when  it  should  become  payable  by  the  garnishee.  That  case 
was  approved  of  by  Hall,  V.  C,  in  In  re  Cowan's  Estate,  14  Ch.  D. 
638,  49  L.  J.  Ch.  402,  which  is  directly  in  point,  and  there  the 
Vice-Chancellob  said  that  the  order  for  attachment  under  Order 
XLV.  rule  2  was  not  confined  to  wliat  was  due  and  payable  at  the 
time  the  order  was  made,  but  extended  to  what  might  subsequently 
be  received  by  the  trustee,  who  in  that  case  was  a  receiver  ap- 
pointed in  an  administration  action.  In  Chapman  v. 
Biggs,  11  Q.  B.  D.  27,  an  order  had  been  made  by  a  *  mas-  [*  521] 
ter  to  attach  moneys  in  the  hands  of  trustees  which  formed 
part  of  the  income  of  trust  funds  payable  to  a  married  woman,  and 
though  that  order  was  set  aside  on  appeal,  it  was  solely  on  the 
ground  that  it  was  in  contravention  of  a  clause  in  the  will  creating 
the  trust  which  restrained  anticipation.  Here  a  judgment  debtor 
could  sue  the  trustees  for  the  annuity  if  it  was  improperly  with* 
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held :  Wilson  v.  Rhodes,  8  Ch.  D.  777,  and  that  is  a  test  that  the 
garnishee  order  ought  properly  to  be  made. 

A.  Charles,  Q.  C,  and  V.  Smith,  for  the  defendants.  There  wad 
nothing  due  to  the  judgment  debtor  from  the  trustees  at  the  time 
this  order  was  obtained ;  in  fact  he  was  overpaid,  having  got  an 
advance.  The  attempt  by  the  plaintiff  in  this  case  is  to  attach 
future  moneys  which  have  not  yet  come,  but  which  may  or  may 
not  come,  into  the  hands  of  the  trustees  applicable  to  the  trust  in 
favour  of  the  judgment  debtor.  Such  future  moneys  are  not  at- 
tachable ;  they  are  not  debts  within  the  meaning  of  Order  XLV. 
rule  2. 

[Brett,  M.  E.  What  do  you  say  is  the  meaning  of  "debts 
owing  or  accruing  ? "] 

The  same  expression,  "  debt  owing  or  accruing,"  occurs  in  s.  61 
of  the  Common  Law  Procedure  Act,  1854 ;  and  in  Jones  v.  Thomp- 
son, E.  B.  &  E.  63;  27  L.  J.  Q.  B.  234,  Wightman,  J.,  and  Cromp- 
ton,  J.,  were  of  opinion  that  it  only  applied  to  debitum  in  prcesenti, 
solvendum  in  futuro.  There  must  therefore  be  an  actual  debt 
existing  at  the  time  the  order  for  attachment  is  made,  though  it 
need  not  be  then  payable.  Lord  Blackburn,  then  Blackburn,  J., 
in  Tapp  v.  Jones,  L.  E.,  10  Q.  B.  591,  44  L.  J.  Q.  B.  127,  does  not 
mean  to  differ  from  what  was  so  stated  in  Jones  v.  Thompson,  and 
when  he  says  that  he  sees  no  reason  why  the  sections  and  rules 
under  the  Common  Law  Procedure  Act  for  enforcing  the  claim 
against  the  garnishee  "  should  not  be  made  to  take  effect  when  the 
debt  becomes  due,"  he  means  when  it  becomes  payable.  The 
opinions  of  Wightman,  J.,  and  Crompton,  J.,  as  to  "  debt  owing  or 
accruing/'  in  Jones  v.  Thompson,  were  expressly  approved  of  and 
adopted  by  the  Queen's  Bench  Division  in  Hall  v.  Pritchett,  3  Q. 

B.  D.  215,  47  L.  J.  Q.  B.  15,  where  it  was  held  that  salary 
[*  522]  which  was  *  then  not  payable  could  not  be  attached  under 
Order  XXIV.  rule  4  of  the  County  Court  Eules,  1875,  be- 
cause it  was  not  "  a  debt  due,  owing,  or  accruing." 

Castle,  replied. 

Brett,  M.  E.  In  this  case  the  judgment  creditor  sought  to  at- 
tach certain  moneys  in  the  hands  of  the  trustees  of  the  judgment 
debtor,  alleged  to  be  debts,  or  accruing  debts,  from  the  trustees  to 
the  judgment  debtor. 

Now  the  relation  between  the  trustees  and  the  judgment  debtor 
was  this, —  the  judgment  debtor  was  entitled,  as  cestui  que  trust,  to 
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a  share  of  the  proceeds  of  certain  property,  which  would,  if  it  came 
at  all  into  the  hands  of  the  trustees,  come  half-yearly.  It  seems 
to  me  that  there  was  nothing  else  which  could  be  called  a  debt, 
and  that  at  the  time  when  the  order  was  applied  for  there  was  no 
money,  the  proceeds  of  this  property,  in  the  hands  of  the  trustees. 
It  is  true  that  if  everything  went  on  well,  at  the  next  half-year 
there  would  come  into  the  hands  of  the  trustees  money  from  the 
proceeds  of  this  property,  and  a  share  of  that  would  be  payable 
from  the  trustees  to  the  judgment  debtor,  the  cestui  que  trust 

The  question  is,  whether,  under  these  circumstances,  the  judg- 
ment creditor  can  obtain  the  garnishee  order  sought  for.  The 
Divisional  Court  refused  to  make  the  order  on  the  ground  that 
there  was  no  debt  due,  or  accruing  debt,  at  the  time  when  the 
OTder  was  applied  for,  which  could  be  attached  under  Order  XLV. 
rule  2  of  the  Judicature  Act,  and  I  am  of  opinion  that  the  decision 
of  the  Divisional  Court  was  right 

It  is  necessary  to  look  at  the  words  of  Order  XLV.  rule  2. 
[His  Lordship  here  read  that  rule.] 

It  seems  to  me  upon  the  plain  reading  of  rule  2  of  Order  XLV. 
that  no  order  can  be  made  unless  some  person  at  the  time  the 
order  is  made  is  indebted  to  the  judgment  debtor.  If  there  be  a 
person  so  indebted,  then  the  order  will  be  that  all  debts  owing  or 
accruing  from  such  person  to  the  judgment  debtor  shall  be  at- 
tached. If  there  is  a  debt  due  payable  in  proesenti,  of  course  an 
order  may  be  made  to  attach  that  debt.  If  there  is  not 
a  debt  payable  in  prcesenti,  but  there  is  a  debt  in  *  exist-  [*  523] 
ence,  debitum  in  prcesenti,  but  payable  in  future,  it  seems  to 
me  that  such  an  order  could  be  made  with  regard  to  that  debt,  al- 
though it  be  the  only  debt  and  there  is  no  debt  payable  in  prcesenti, 
because  such  third  person  is  indebted  to  the  judgment  debtor,  and 
that  would  satisfy  the  words  of  the  rule. 

In  the  present  case  the  statement  of  the  special  case  shows  there 
is  no  debt  payable  in  prcesenti,  and  therefore  the  question  comes 
to  be  whether  that  which  is  sought  to  be  attached  is  an  accruing 
debt  within  Order  XLV.  rule  2,  and  that  casts  upon  us  the*  duty 
of  saying  what  is  the  meaning  of  "  accruing  debt"  in  this  rule  2. 

Now  can  it  mean  any  debt  which  may  at  any  future  time  arise 
between  the  judgment  debtor  and  the  person  sought  to  be  made  a 
garnishee,  there  being  no  contract  at  that  time  between  the  judg- 
ment debtor  and  such  person,  or  anything  which  can  make  any. 
vol.  xi.  —  44 
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relation  of  any  kind  legal  or  equitable  between  them  ?  To  state 
the  proposition  is  to  show  its  absurdity.  Then  can  it  be  this,  that 
it  may  be  a  debt  which  there  is  some  probability  may  in  future 
arise  ?  Who  can  say,  where  there  is  nothing  out  of  which  a  debt 
can  be  said  in  law  to  arise,  that  it  is  probable  that  a  debt  may 
arise,  as  for  instance  a  probability  that  the  parties  will  make  a 
contract.  If  it  is  not  a  debt  it  will  not  do.  It  must  be  something 
which  the  law  recognises  as  a  debt  In  the  former  statute,  viz., 
the  Common  Law  Procedure  Act,  1854,  as  well  as  in  this  rule,  it 
is  called  an  accruing  debt,  and  in  1858,  in  the  case  of  Jones  v. 
Thompson,  E.  B.  &  E.  63, 27  L.  J.  Q.  B.  234,  the  Judges  of  the  Queen's 
Bench  thus  construed  the  words,  "  a  debt  owing  or  accruing,"  in 
s.  61  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict  c. 
125),  Crompton,  J.,  said:  "I  myself  at  chambers  have  always 
acted  on  the  supposition  that  the  garnishee  clauses  apply  only  to 
cases  in  which  there  is  an  existing  debt,  though  it  may  be  only 
accruing.  On  that  principle  I  have  refused  to  make  orders  attach- 
ing rent  before  it  became  due,  and  instalments  of  an  annuity 
not  yet  due,  because  they  were  not  yet  debts."  Wightman,  J., 
said :  "  Mr.  Prentice  relies  on  the  words  '  or  accruing/  but  I  think 
that  these  words  are  intended  to  apply  to  those  cases  in  which 

there  is  debitum  in  prcesenti,  solvendum  in  futuro.  I  think 
[*  524]  that,  to  bring  *  the  case  within  the  statute,  there  must  be 

a  debt,  though  it  need  not  be  yet  due."  Again,  Crompton, 
J.,  there  said :  "  There  must,  under  this  Act,  be  a  debt  as  much  as 
in  bankruptcy.  I  do  not  agree  that  the  use  of  the  word '  accruing ' 
makes  a  distinction  on  this  point ;  there  must  be  a  debt,  though  it 
may  be  not  yet  due.  I  have  always  acted  on  the  principle  that  it 
is  not  enough  to  show  that  it  is  very  probable  that  there  soon  will 
be  a  debt,  but  that  it  must  be  shown  that  there  is  a  debt,  though 
it  need  not  be  yet  due."  I  cannot  conceive  anything  more  clear 
and  decisive  than  that,  and  if  we  are  to  construe  '  accruing  debt ' 
in  this  case  in  any  other  sense  than  that,  it  is  obvious  that  we 
must  overrule  that  decision,  and  say  that  it  was  wrong. 

Then  in  the  case  of  Tapp  v.  Jones,  L.  R,  10  Q.  B.  591,  44  L.  J. 
Q.  B.  127,  there  is  the  following  opinion  of  Blackburn,  J.,  now 
Lord  Blackburn,  on  this  61st  section  of  the  Common  Law  Proced- 
ure Act,  1854 :  "  It  is  evident  that  the  Legislature  had  in  view  both 
present  debts  and  future  debts,  debita  in  prcesenti,  solvenda  in 
futuro,  for  it  speaks  in  the  earlier  part  of  the  section  of  debts 
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owing  and  accruing."  There  again  it  is  obvious  that  in  1875  that 
learned  Judge  construed  the  words  "  accruing  debt "  to  mean  a  debt 
debitum  in  prassenti,  solvendum  in  future  Now  that  is  a  debt 
known  to  the  law  and  which  the  law  has  always  recognised.  The 
law  has  always  recognised  as  a  debt  two  kinds  of  debt,  a  debt  pay- 
able at  the  time,  and  a  debt  payable  in  the  future,  and  unless  the 
legislature  intended  to  invent  a  new  kind  of  debt  not  known  to 
the  law,  "accruing  debt"  can  only  be  what  the  Judges  have  so 
stated.  It  is  impossible  to  conceive  that  the  Common  Law  Proced- 
ure Act,  1854,  or  this  Order  XLV.,  rule  2,  which  follows  it,  and 
which  was  drawn  after  these  decisions  had  been  given,  intended  to 
invent  a  new  kind  of  debt,  but  on  the  contrary  it  is  clear  to  my 
mind  that  the  Judges  who  drew  this  rule  2,  and  the  Parliament 
which  afterwards  sanctioned  it,  intended  to  put  the  same  meaning 
on  the  words  "  debts  owing  or  accruing "  as  was  put  on  them  by 
the  Judges  in  the  well-known  decisions  upon  s.  61  of  the  Common 
Law  Procedure  Act,  1854.  Therefore  it  seems  to  me  that  the 
meaning  of  "accruing  debt"  in  Order  XLV.,  rule  2,  is  debitum 
in  prcesenti,  solvendum  in  futuro,  that  it  goes  no  further, 
and  that  it  does  not  *  comprise  anything  which  may  be  a  [*  525] 
debt  however  probable  and  however  soon  it  may  be  a  debt 
That  is  the  construction  which  I  put  upon  this  rule. 

Then  comes  the  question  whether  there  are  any  cases  which  are 
in  contradiction  to  that. 

Now  there  is  the  case  of  In  Re  Cowawt  Estate,  14  Ch.  D.  638, 
49  L.  J.  Ch.  402,  before  Hall,  V.  C.  I  am  not  at  all  inclined  to 
say  that  the  order  in  that  case  was  not  a  right  order,  because  it 
seems  to  me  that  there  was  a  debt  then  due,  and  it  is  immaterial 
whether  the  debt  was  a  legal  or  equitable  one.  If  there  was  an 
existing  debt  the  order  to  attach  was  good,  and  it  would  not  be 
void  because  it  went  on  to  attach  an  accruing  debt  which  did  not 
exist  and  which  it  could  not  attach.  But  though  I  am  not  pre- 
pared to  say  that  that  order  was  not  good,  yet  I  cannot  help  see- 
ing, as  far  as  I  can  understand  the  case,  that  the  learned  Judge 
considered  that  something  might  be  an  accruing  debt  within  Order 
XLV.,  rule  2,  which  was  neither  a  legal  or  equitable  debt  at  the 
time,  not  debitum  in  prcesenti  and  if  he  did,  then  to  that  extent  I 
am  not  able  to  agree  with  him. 

We  then  had  pointed  out  to  us  the  form  of  an  order  in  Seton 
which  is  stated  to  have  had  the  concurrence  of  the  late  Master  of 
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the  Bolls.  There  are  two  forms,  it  appears,  and  I  will  leave  what 
observations  are  to  be  made  on  them  to  my  learned  brethren  here, 
who  are  more  conversant  with  that  subject  than  I  am ;  but  I  do 
not  see  that  it  can  be  said  that  we  differ  in  what  we  now  decide 
from  any  decision  of  the  late  Master  or  the  Bolls  if  he  did  agree 
with  those  forms,  or  with  either  of  them. 

Therefore,  for  the  reasons  I  have  given,  I  put  the  interpretation 
I  have  mentioned  on  "  accruing  debt "  in  this  rule  2,  and  then  the 
only  question  is  whether  that  which  is  attempted  to  be  attached 
here  is  an  accruing  debt  according  to  such  interpretation.  It  is 
obvious  it  is  not  There  is  a  sum  of  money  which  is  to  be  payable 
out  of  the  proceeds  of  property  when  it  comes  to  the  hands  of  the 
trustees.  Nobody  can  say  that  until  then  it  is  in  any  legal  or 
equitable  sense  a  debt  which  is  debitum  in  prassenti.  The  money 
may  never  come  to  these  trustees  without  any  fault  of  their  own, 
for  they  may  die  or  cease  to  be  trustees  before  anything 
[*  526]  can  become  due.  Therefore  there  are  contingencies  *upon 
which  no  debt  may  ever  arise,  and  all  that  can  be  said  of 
it  is,  that  it  is  probable  that  at  the  end  of  half-a-year  money  will 
come  into  the  hands  of  the  trustees,  but  until  it  does  come  into 
their  hands,  there  is  no  debt  existing  between  them  and  their 
cestui  que  trust  There  may  probably  be  other  remedies  by  which 
the  creditor  of  the  judgment  debtor  can  get  relief,  but  in  my 
opinion  he  cannot,  in  the  case  now  before  us,  get  relief  under 
Order  XLV.,  rule  2. 

Therefore  I  am  of  opinion  that  the  judgment  of  the  Divisional 
Court  was  right,  and  that  this  appeal  must  be  dismissed. 

Lindley,  L.  J.  I  am  of  the  same  opinion.  The  question  is  one 
of  very  considerable  importance,  especially  as  our  decision  is  likely, 
we  are  told,  to  disturb  the  practice,  in  chambers  at  least,  of  the 
Chancery  Division,  if  not  of  the  Common  Law  Division. 

The  question  turns  upon  the  true  construction  of  Order  XLV., 
rule  2,  the  language  of  which  is  substantially  the  same  as  that  of 
the  corresponding  section  in  the  Common  Law  Procedure  Act, 
1854,  relating  to  the  attachment  of  debts. 

[The  Lobd  Justice  here  read  rule  2  of  Order  XLV.] 

The  important  point  is  that  the  affidavit  must  show  that  the 
third  person,  called  the  garnishee,  is  indebted  to  the  judgment 
debtor,  and  that  the  subject-matter  to  be  attached  is  a  debt "  owing 
or  accruing  "  from  the  garnishee. 
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Now,  I  quite  agree  that  the  word  "debt"  in  this  order  includes 
not  only  what  was  a  common  law  debt  before  the  passing  of  the 
Judicature  Act,  but  also  what  was  a  mere  equitable  debt,  that  is 
to  say  a  liquidated  sum  of  money  owing  in  equity  from  one  person 
to  another.  I  do  not  doubt  that  the  power  of  attachment  is 
extended  to  equitable  debts.  But  is  a  trustee  a  debtor  to  his 
cestui  qus  trust  1  You  cannot  say  he  is  unless  he  has  got  in  his 
hands  money  which  it  is  his  duty  to  hand  over  to  the  cestui  que 
trust ;  then  of  course  he  is  a  debtor  and  there  is  no  difficulty  in 
attaching  such  a  debt  under  this  Order.  But  take  the  case  of  a 
trustee  of  consols  for  me  for  my  life.  Is  he  ia  any  proper  sense  my 
debtor  so  long  as  he  has  no  dividends  which  are  payable  to  me  ? 
Clearly  not ;  he  individually  may  never  receive  those  dividends ; 
there  may  be  a  change  of  trustees  before  the  next  dividend 
day.  *  You  cannot  possibly  say  that  a  trustee  is  a  debtor  [*  527] 
to  the  cestui  que  trust  before  he  has,  or  but  for  some  fault 
of  his  might  have  had,  the  money  which  it  is  his  duty  to  hand 
over.  Suppose  my  trustee  were  to  become  bankrupt,  I  could  not 
prove  against  his  estate  for  unreceived  dividends  accruing  to  me 
as  his  cestui  que  trust.  If  he  has  made  away  with  my  money  it 
is  another  matter.  So,  if  he  has  made  himself  my  debtor,  I  can 
prove  my  debt;  but  as  long  as  the  trust  fund  remains  intact, 
neither  the  fund  nor  the  right  to  receive  the  income  of  it  passes  to 
his  trustees  in  bankruptcy. 

Those  matters  I  thought  it  necessary  to  observe  upon,  because 
they  strike  at  the  root  of  the  whole  question. 

Now,  let  us  consider  the  language  of  Order  XLV.,  rule  2.  I 
should  say,  apart  from  any  authority,  that  a  debt  legal  or  equit- 
able can  be  attached  whether  it  be  a  debt  owing  or  accruing ;  but 
it  must  be  a  debt,  and  a  debt  is  a  sum  of  money  which  is  now 
payable  or  will  become  payable  in  the  future  by  reason  of  a 
present  obligation,  debitum  in  prcesmti,  solvendum  in  future  An 
accruing  debt,  therefore,  is  a  debt  not  yet  actually  payable,  but  a 
debt  which  is  represented  by  an  existing  obligation.  That  appears 
to  me  to  be  the  view  taken  by  the  judges  in  the  cases  under  the 
Common  Law  Procedure  Act,  1854,  to  which  the  Master  of  the 
Bolls  has  referred,  and  I  will  not  allude  to  it  further. 

I  will  pass  on  to  the  decision  of  Vice-Chancellor  Hall  in  In  re 
Cowans'  Estate,  14  Ch.  D.  638,  49  L  J.  Ch.  402,  which  I  cannot 
read  without  seeing  that  under  Order  XLV.,  rule  2,  he  was  dis- 
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posed  to  attach  money  coming  to  the  cestui  que  trust  from  his 
trustee.  The  primary  point  in  that  case  which  he  had  to  decide 
was  whether  money  payable  by  a  receiver,  or  by  anybody  in  that 
position,  was  a  dsbt  attachable.  He  decided  that  it  was,  and  to 
that  extent  his  decision  I  think  was  right.  But  then  the  Vice- 
Chancellor  certainly  considered  the  question  whether  under 
Order  XLV.,  rule  2,  there  was  power  to  attach  moneys  to  become 
due  from  a  receiver  to  the  judgment  debtor,  and  he  came  to  the 
conclusion  that  there  was,  and  he  seemed  to  assume  that  an  order 
could  be  made  to  attach  moneys  payable  to  the  cestui  que  trust  in 
the  future  as  distinguished  from  moneys  actually  in  the 
[*  528]  hands  of  the  *  trustee.  To  that  extent,  in  my  opinion,  his 
decision  cannot  be  supported. 

Now,  we  have  been  also  referred  to  the  forms  in  1  Seton  (4th 
ed.),  page  312.  The  first  form  is  the  garnishee  order  nisi.  [The  Lord 
Justice  here  read  the  order.]  In  point  of  form  that  order  seems 
unobjectionable.  It  is  in  form  "all  debts  due  and  owing  or 
accruing  due."  If  there  were  none,  of  course  the  order  would  be 
inoperative.  But  when  we  look  at  the  order  absolute  we  find 
a  complete  departure  from  the  form  of  the  order  nisi.  The  order 
absolute  runs  thus :  "  It  is  ordered  that  the  defendant  C.  A.,  and 
the  said  S.  the  garnishee,  do  pay  any  sum  or  sums  of  money  now 
in  or  hereafter  to  come  to  their  hands  as  trustees  of  the  will." 
Whether  its  intention  was  to  extend  the  power  to  attach  I  do  not 
know,  for  I  do  not  know  the  circumstances  under  which  it  was 
made ;  but  as  a  matter  of  form,  the  order  nisi  is  right,  and  the 
order  absolute  wrong. 

The  result  seems  to  me  to  be  this :  you  may  attach  all  debts, 
whether  equitable  or  legal ;  but  only  debts  can  be  attached ;  and 
moneys  which  may  or  may  not  become  payable  from  a  trustee 
to  his  cestui  que  trust  are  not  debts. 

Therefore  I  am  of  opinion  that  the  decision  of  the  Divisional 
Court  was  right,  and  this  appeal  must  be  dismissed. 

Fry,  L.  J.  I  agree  in  the  conclusion  which  has  been  arrived  at 
by  the  other  members  of  the  Court 

The  rule  which  we  have  to  construe  is  rule  2  of  Order  XLV., 
and  the  material  words  are  these :  "  The  Court  or  a  Judge  may," 
"  upon  affidavit "  "  that  any  other  person  is  indebted  to  the  judg- 
ment debtor  and  is  within  the  jurisdiction,  order  that  all  debts 
owing  or  accruing  from  such  third  person  (hereinafter  called  the 
garnishee)  to  the  judgment  debtor  shall  be  attached." 
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In  my  opinion  the  defendants'  counsel  is  right  in  contending 
that  the  words  there,  "  is  indebted,"  and  the  words  "  debts  owing 
or  accruing  "  refer  to  the  same  subject-matter.  It  appears  to  me 
to  be  plain  that  to  satisfy  either  of  those  two  expressions  there 
must  be  an  actual  present  debt  I  think  further  that  the  debt 
may  be  either  equitable  or  legaL  No  doubt,  under  the  Common 
Law  Procedure  Act,  1854,  it  has  been  held  that  the  debt 
referred  *to  must  be  a  legal  debt,  because  that  statute  [*529] 
was  dealing  only  with  the  Courts  of  Common  Law.  But 
when  the  word  "  debt "  is  used  in  the  Judicature  Acts  or  Orders, 
which  deal  with  a  new  Court  which  has  the  jurisdiction  of  both 
the  Courts  of  Common  Law  and  Equity,  a  meaning  must  be  given 
to  the  word  "debt"  which  is  co-extensive  with  such  jurisdiction. 
I  have  further  no  doubt  that  the  word  "indebted"  describes  the 
condition  of  a  person  when  there  is  a  present  debt,  whether  it  be 
payable  in  prcesenti  or  in  futuro,  and  I  think  that  the  words  "  all 
debts  owing  or  accruing"  mean  the  same  thing.  They  describe  all 
debita  in  prcesenti,  whether  solvenda  in  futuro,  or  solvenda  in 
prcesenti  The  material  question  which  has  been  argued  before 
us  is  this :  does  the  meaning  go  further,  and  does  it  include  debts 
which  may  hereafter  arise?  If  they  may  hereafter  arise,  it  is 
possible  also  they  may  not  hereafter  arise,  and  it  would  require 
explicit  words  to  include  such  future  possible  debts.  Such  a 
meaning  appears  to  me  to  be  excluded  not  merely  by  this  rule  2, 
but  by  rule  3,  which  is  this :  u  Service  of  an  order  that  debts  due 
or  accruing  to  the  judgment  debtor  shall  be  attached,  or  notice 
thereof  to  the  garnishee  in  such  manner  as  the  Court  or  judge 
shall  direct,  shall  bind  such  debts  in  his  hands."  Now,  it  is 
impossible  to  say  that  a  debt  is  in  the  garnishee's  hands  when 
the  debt  does  not  exist  The  4th  rule  would  equally  lead  me  to 
the  same  conclusion.  It  says  execution  may  be  ordered  if  the 
garnishee  "does  not  dispute  the  debt  due  or  claimed  to  be  due 
from  him  to  the  judgment  debtor."  But  to  say  that  a  man  can 
be  called  upon  to  dispute  a  debt  which  it  is  admitted  does  not 
exist,  appears  to  me  to  be  very  absurd,  and  yet  that  would  be  the 
effect  of  rule  4,  if  the  words  "  debts  accruing  "  in  rule  2,  included 
a  debt  which  did  not  exist  The  two  decisions  of  Jones  v.  Thomp- 
son, E.  B.  &  E.  63 ;  27  L.  J.  Q.  B.  234,  and  Tapp  v.  Jones,  L.  R,  10 
Q.  B.  591,  44  L.  J.  Q.  B.  127,  are  not  at  unison  with  the  language 
of  Vice-Chancellor  Hall,  in  In  re  Cowans'  Estate,  14  Ch.  D.  638, 
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at  p.  643,  49  L.  J.  Ch.  402,  where  he  says :  "  I  consider  therefore 
that  the  words  of  rule  2,  Order  XLV., '  debts  owing  or  accruing/ 
though  they  have  been  limited  in  construction  by  some  authorities, 

ought  not  to  be  restricted  so  as  to  exclude  such  a  fund  as 
[*  530]  this     that  is,  *  income  ascertained  to  be  the  debtor's 

property  during  the  whole  of  her  life.  To  say  that  it 
should  not  be  attached  would  be  to  leave  her  at  liberty  to  deal 
with  the  future  income  by  selling  it,  or  mortgaging  it.  I  cannot 
hold  that  such  a  construction  of  the  rules  would  be  the  right  one ; 
on  the  contrary,  I  hold  that  the  order  nisi,  which  has  been  ob- 
tained rightly,  extended  not  only  to  the  moneys  actually  in  the 
hands  of  the  receiver,  if  there  were  any  at  the  time  when  it  was 
made,  but  to  future  payments  as  well/'  For  the  reasons  I  have 
already  given,  I  cannot  agree  with  what  the  Vice-Chancellor 
there  held,  and  I  adopt  the  construction  put  on  the  words  "  owing, 
or  accruing "  by  the  Court  of  Queen's  Bench  in  the  two  cases 
referred  to. 

With  regard  to  the  forms  of  order  in  Seton,  to  which  we  were 
referred,  I  may  observe  that  though  they  are  of  great  importance 
as  guides,  they  were  made  only  at  chambers,  and  have  never 
undergone  discussion  in  Court,  and  are  therefore  of  much  less 
force,  notwithstanding  they  may  have  been  made  by  so  eminent  a 
Judge  as  the  late  Master  of  the  Rolls. 

The  only  inquiry  now  is  whether  in  the  present  case  it  has 
been  shown  that  what  is  sought  to  be  attached  is  a  present  debt, 
payable  now  or  in  the  future.  There  is  clearly  no  debt  payable 
at  the  present  time.  Is  there  any  debt  payable  in  fuluro  t  A 
trustee  is  not,  in  my  opinion,  an  equitable  debtor  to  the  cestui 
que  trust  until  there  is  money  in  his  hands  which  he  ought  to 
pay  to  his  cestui  que  trust,  or  until  he  has  made  himself  per- 
sonally liable  to  pay  money  to  his  cestui  que  trust  by  reason  of 
some  breach  of  trust  or  default  in  the  performance  of  his  duties 
as  trustee.  Now  in  the  special  case  there  is  no  suggestion  of  there 
being  any  money  in  the  hands  of  the  trustees  divisible  among  the 
cestui  que  trust.  On  the  contrary,  the  facts  stated  with  regard  to 
the  income  of  £85,  a  year,  the  times  of  payment,  and  the  advance 
already  made,  show  that  the  cestui  que  trust,  the  judgment  debtor, 
was  over  paid  and  not  under  paid  at  the  date  of  the  order. 

Therefore  I  am  of  opinion  that  the  decision  of  the  Divisional 
Court  was  perfectly  correct,  and  that  the  appeal  must  be  dismissed. 
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I  will  make  one  more  observation  only.  It  appears  to  me  that 
in  arriving  at  this  conclusion  we  are  not  laying  down  any 
rule  *  which  will  produce  a  defect  in  the  administration  of  [*  531] 
justice.  I  think  the  power  of  the  judgment  creditor  to 
obtain  a  receiver  under  the  practice  of  the  Chancery  Division  is 
adequate  to  meet  all  that  may  be  required,  and  will  prevent  any 
denial  of  justice. 

Lindley,  L.  J.  I  quite  concur  in  the  last  observation  Lord 
Justice  Fry  has  made.  Appeal  dirmisted. 

ENGLISH  NOTES. 

The  rule  of  Court  referred  to  in  the  judgments  of  the  latter  principal 
case  (Webb  v.  Stenton)  is  here  reproduced.  "The  Court  or  Judge 
may,  upon  the  ex  parte  application  of  any  person  who  has  obtained  a 
judgment  or  order  for  the  recovery  or  payment  of  money,  either  before 
or  after  any  oral  examination  of  the  debtor  liable  under  such  judgment 
or  order,  and  upon  affidavit  by  himself,  or  his  solicitor,  stating  that 
judgment  has  been  recovered,  or  the  order  made,  and  that  it  is  still 
unsatisfied,  and  to  what  amount,  and  that  any  other  person  is  indebted 
to  such  debtor,  and  is  within  the  jurisdiction,  order  that  all  debts 
owing  or  accruing  from  such  third  person  (hereinafter  called  the  gar- 
nishee) to  such  debtor  shall  be  attached  to  answer  the  judgment  or 
order;  and  by  the  same  or  any  subsequent  order  it  may  be  ordered 
that  the  garnishee  shall  appear  before  the  Court  or  a  Judge,  or  an 
officer  of  the  Court,  as  such  Court  or  Judge  shall  appoint,  to  show 
cause  why  he  should  not  pay  to  the  person  who  has  obtained  such 
judgment  or  order  the  debt  due  from  him  to  such  debtor,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  or  order." 

By  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25,  subs.  6,  the 
legal  right  to  a  debt  or  a  chose  in  action  may  now  be  transferred  by 
writing  under  hand,  and  the  legal  remedies  vest  in  the  assignee.  This 
section  has  been  held  to  apply  to  the  transferee  of  a  judgment  debt, 
and  to  entitle  him  to  obtain  a  garnishee  order:  Goodman  v.  Robinson 
(1886),  18  Q.  B.  D.  332,  56  L.  J.  Q.  B.  392,  55  L.  T  811,  35  W.  R. 
274  There  are  excepted  from  the  operation  of  the  section  assignments 
"purporting  to  be  by  way  of  charge."  There  are  conflicting  authori- 
ties as  to  the  meaning  of  the  exception,  but  the  weight  of  authority 
seems  to  be  in  favour  of  holding  that  a  mortgage  in  the  ordinary  form, 
by  way  of  absolute  conveyance,  with  a  proviso  for  redemption  and 
reconveyance,  is  not  an  assignment  purporting  to  be  by  way  of  charge: 
Tancred  v.  Delagoa  Bay  Railway  Co.  (1889),  23  Q.  B.  D.  239,  58  L. 
J.  Q.  B.  459,  61  L.  T.  229,  38  W.  R.  15.    An  executor  of  a  judgment 
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creditor  must  revive  the  judgment:  ^Baynard  v.  Simmons  (1855), 
5  Ell.  &  Bl.  59,  24  L.  J.  Q.  B.  253,  1  Jur.  (N.  S.)  657. 

Until  the  rules  of  1883,  the  applicant  must  have  been  entitled  to  a 
common-law  judgment,  and  an  order  declared  by  statute  to  have  "the 
force  and  effect  of  a  judgment "  was  not  a  sufficient  foundation  upon 
which  to  ground  an  application  for  a  garnishee  order :  Best  v.  Pem- 
broke (1873),  L.  R.,  8  Q.  B.  863,  42  L.  J.  Q.  B.  412,  29  L.  T.  327,  21 
W.  R.  919.  An  order  for  costs  on  dismissing  an  action  for  want  of 
prosecution  was  also  outside  the  provision:  Cremettiv.  Crom  (1879), 
4  Q.  B.  D.  225,  48  L.  J.  Q.B.  337,  27  W.  R.  411.  A  judgment  or 
order  directing  the  payment  of  money  into  Court  is  outside  the  scope 
of  the  present  rule :  Be  Greer,  Napper  v.  Fanshawe  (1895),  1895, 
2Ch.  217,  64  L.  J.  Ch.  620,  72  L.  T.  865,  43  W.  R.  547. 

The  change  in  the  practice  of  the  Court  in  directing  judgment  to  be 
entered  at  the  hearing  has  enlarged  the  scope  of  garnishee  orders: 
Holtby  v.  Hodgson  (C.  A.  1889),  24  Q.  B.  D.  103,  59  L.  J.  Q.  B.  46, 62 
L.  T.  145,  38  W.  R.  68.  This  alteration  has  limited  the  direct  appli- 
cation of  the  first  principal  case,  but  has  not  affected  the  principles 
upon  which  it  rests.  Money  in  Court,  or  under  the  control  of  an  officer 
of  the  Court,  is  not,  in  general,  liable  to  be  attached.  Thus  in  Stevens 
v.  Phelips  (1875),  L.  R.,  10  Ch.  417,  44  L.  J.  Ch.  689,  23  W.  R.  716, 
it  was  held  that  a  garnishee  order  made  against  executors  will  not 
affect  money  paid  into  Court  by  them  in  an  administration  suit,  and 
carried  to  a  separate  account  to  meet  a  debt  due  to  the  judgment 
debtor;  and  in  Hewat  v.  Davenport  (1873),  21  W.  R.  78,  the  Court 
refused  to  attach  part  of  the  estate  lodged  in  the  bank  of  the  judgment 
creditor,  in  order  to  satisfy  a  debt  due  to  him  on  a  judgment  de  bonis 
testator  is.  So  the  Court  has  refused  to  attach  a  dividend  in  a  bankrupt 
estate:  Re  Hunter  (1872),  L.  R.,  8  C.  P.  24,  42  L.  J.  C.  P.  55,  27  L. 
T.  827,  21  W.  R.  263;  Prout  v.  Gregory  (1890),  24  Q.  B.  D.  281,  59 
L.  J.  Q.  B.  118,  61  L.  T.  696,  38  W.  R.  204.  So  money  paid  into  a 
County  Court  cannot  be  attached :  Dolphin  v.  Layton  (1879),  4  C.  P. 
D.  130,  48  L.  J.  C.  P.  426,  27  W.  R.  786.  In  Re  Cowans9  Estate, 
criticised  in  the  second  principal  case,  Hall,  Y.  C,  had  ordered 
moneys  in  the  hands  of,  and  coming  to,  a  receiver  to  be  attached.  In 
Ex  parte  Turner  (1860),  2  De  G.  F.  &  J.  354,  30  L.  J.  Ch.  92,  6  Jur. 
(N.  S.)  1172,  calls,  in  the  hands  of  an  official  manager  of  a  company  in 
liquidation,  were  attached  to  answer  a  debt  due  from  the  person  to  pay 
whom  the  call  had  been  made.  In  Mack  v.  Ward,  W.  N.  (1884), 
p.  16,  Mathew,  J.,  refused  to  attach  money  in  the  hands  of  a  liquidator 
in  a  voluntary  winding  up.  The  distinction  drawn  between  the  two 
cases  is  that  in  Ex  parte  Turner  the  application  was  made  in  the 
matter  of  the  company,  and  in  Mack  v.  Ward  the  liquidator  was  the 
person  against  whom  the  garnishee  proceedings  were  commenced. 
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Moneys  due  to  the  judgment  debtor  and  another  jointly  cannot  be 
attached  by  garnishee  process.  Macdonald  v.  Tacquah,  &c.  Co.  (C.  A. 
1884),  13  Q.  B.  D.  536,  53  L.  J.  Q.  B.  376,  51  L.  T.  210,  32  W.  R. 
760.  But  a  judgment  joint  in  form  may  be  several  in  effect,  and  in 
that  case  the  interest  of  the  judgment  debtor  may  be  attached. 
Beasley  v.  Roney  (1891),  1891, 1  Q.  B.  509,  60  L.  J.  Q.  B.  408,  65 
L.  T.  153,  39  W.  R.  415. 

In  Nash  v.  Pease  (1878),  47  L.  J.  Q.  B.  766,  trustees  were  directed 
to  pay  an  annuity  to  the  widow  of  the  testator  for  the  maintenance, 
education,  and  support  of  herself  and  child.  This  annuity  was  attached 
in  the  hands  of  the  trustees,  subject  to  an  inquiry  as  to  the  proportion 
to  be  allowed  for  the  maintenance  of  the  child.  This  case  does* not 
seem  to  have  been  expressly  questioned,  but,  so  far  as  the  order  ex- 
tended to  future  instalments,  it  seems  in  conflict  with  Webb  v.  Stenton, 
the  second  principal  case,  and  Booth  v.  Trail  (1883),  12  Q.  B.  D.  8, 
49  L.  T.  471,  32  W.  R.  122.  In  Dinghy  v.  Robinson  (1856),  2  Jur. 
(K.  S.)  1145,  dividends  in  the  hands  of  the  Commissioners  for  reducing 
the  National  Debt,  for  the  purpose  of  satisfying  a  savings  bank  an- 
nuity, were  held  not  attachable. 

It  will  be  recollected  that  the  emoluments  attaching  to  a  public 
office,  or  to  which  a  public  officer  is  entitled  during  the  suspension  of 
active  duties,  are  not  assignable.  Barwick  v.  Read  (1791),  1  H.  Bl. 
627,  2  R.  R.  808;  Marty  v.  Odium  (1790),  3  T.  R.  681,  1  R.  R.  791. 
This  has  been  rested  on  grounds  of  public  policy,  but  the  view  that  no 
contractual  relation  exists  between  a  public  officer  and  the  government 
would  seem  to  be  the  true  foundation  of  the  rule.  See  Nos.  8  &  9  of 
44  Crown/7  8  R.  C.  233,  and  the  case  of  Reg.  v.  Secretary  of  State  for 
War  cited  in  the  Notes.  A  judgment  creditor  cannot  attach  the  pay 
of  an  officer  holding  an  appointment  direct  from  the  Crown :  Apthorpe 
v.  Apthorpe  (C.  A.  1887),  12  P.D.  192,  67  L.  T.  618,  35  W.  R.  728; 
or  from  the  government  of  a  dependency  exercising  delegated  authori- 
ties from  the  Crown:  Innesr.  East  India  Co.  (1866),  17  C.  B.  351, 
25  L.  J.  C.  P.  154,  2  Jur.  (N.  S.)  189.  This  class  of  cases  is  limited 
to  the  category  above  mentioned.  Booth  v.  Trail,  supra.  In  that  case 
it  was  held  that  an  arrear  of  a  pension  payable  by  statute  to  a  retired 
police  officer  might  be  attached,  but  that  future  instalments  could  not 
be  included  in  the  order.  The  case  is  also  an  authority  on  the  con- 
struction of  the  Wages  Attachment  Abolition  Act,  1870  (33  &  34  Vict, 
c.  30).  This  statute  ouly  applies  to  inferior  courts  (per  Stephen,  J.), 
and  to  "  wages  of  a  servant,  labourer  or  workman."  Pensions,  allow- 
ances, and  gratuities  payable  to  police  officers  are  now  not  assignable 
(except  in  favour  of  wife  or  family),  and  do  not  pass  to  a  trustee  in 
bankruptcy:  Police  Act,  1890  (53  &  54  Vict.  c.  45),  ss.  7,  32;  but  the 
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City  of  London  Police  are  not  within  the  Act:  ibid.  s.  39.  The  salary 
of  a  secretary  to  a  company  amounting  to  £200  a  year  may  be  attached 
notwithstanding  the  Wages  Attachment  Abolition  Act,  1870:  Gordon 
v.  Jennings  (1882),  9  Q.  B.  D.  45,  61  L.  J.  Q.  B.  417,  46  L.  T.  634, 
30  W.  R.  704.  Seaman's  wages  are  exempt  from  attachment:  Mer- 
chant Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  163. 

Where  a  judgment  has  been  recovered  against  an  executor,  in  his 
representative  capacity,  the  execution  creditor  may  attach  a  debt  due 
to  the  estate  in  the  hands  of  a  third  party,  notwithstanding  a  decree 
for  administration:  Burton  v.  Roberts  (1860),  6  H.  &  N.  93,  29  L.  J. 
Ex.  484.  And  a  court  of  equity  would  have  recognized  the  validity  of 
the  attachment,  prior  to  the  Judicature  Acts:  Fowler  v.  Roberts  (I860), 

2  Giff.  226,  6  Jar.  (N.  S.)  1189,  8  W.  R.  492.  A  legacy  cannot  be 
attached  in  the  hands  of  an  executor,  unless  there  is  such  an  account 
stated  as  would  sustain  an  action  on  the  footing  that  a  legal  debt  had 
been  constituted:  McDowall  v.  HoUister  (1855),  3  Com.  L.  Rep.  933, 

3  W.  R.  522. 

Where  a  cheque  given  in  payment  of  a  debt  has  been  stopped,  the 
debt  is  revived,  and  may  be  attached:  Cohen  v.  Hale  (1878),  8  Q.  B. 
D.  371,  47  L.  J.  Q.  B.  496,  39  L.  T.  35,  26  W.  R.  680.  But  the 
person  giving  the  cheque  is  not  bound  to  stop  a  cheque,  in  order  that  a 
creditor  may  reap  the  fruits  of  his  judgment:  Elwell  v.  Jackson  (C.  A. 
1885),  1  Times  L.  Rep.  454,  1  Cab.  &  El.  362. 

Notwithstanding  the  strict  language  of  the  Rule  of  Court,  it  has  been 
held  that  the  judgment  creditor,  or  other  deponent,  need  not  swear 
positively  to  the  existence  of  a  particular  debt,  but  may  swear  gen- 
erally that  he  believes  that  the  garnishee  is  indebted  to  the  judgment 
debtor  on  a  particular  account.  The  garnishee  must  then  depose,  not 
only  that  the  alleged  debt  does  not  exist,  but  that  he  is  not  indebted 
to  the  judgment  debtor  on  any  other  account :  Vinal  v.  De  Pass  (H. 
L.  1892),  1892,  A.  C.  90,  61  L.  J.  Q.  B.  507,  66  L.  T.  422.  The 
affidavit  in  support  of  the  application  may  be  grounded  on  information 
and  belief:  ibid.  Where  the  judgment  creditor  was  a  limited  liability 
company,  the  affidavit'  of  an  assistant  manager  was  allowed,  on  his 
verifying  his  authority  and  showing  that  the  facts  stated  were  within 
his  knowledge:  Anon.  (1887),  32  Sol.  J.  154. 

The  order  nisi  does  not  bind  the  debt  in  any  way  until  it  is  served: 
Re  Stanhope,  &c.  Co.  (C.  A.  1879),  11  Oh.  D.  160,  48  L.  J.  Ch.  409, 
40  L.  T.  204,  27  W.  R.  561 ;  Hamer  v.  Giles  (1879),  11  Ch.  D.  942, 
48  L.  J.  Ch.  508,  41  L.  T.  270,  27  W.  R.  834. 

In  Rogers  v.  Whiteley  (H.  L.  1892),  1892,  A.  C.  118,  61  L.  J.  Q. 
B.  512,  66  L.  T.  303,  the  order  was  "that  the  said  garnishee  pay  the 
debt  due  from  him  to  the  said  judgment  creditor  or  so  much  thereof  as 
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Hoe.  7,  8.  —  Janet  t.  Thampeon ;  Webb  t.  8tonton.  —  Votee. 

may  be  sufficient  to  satisfy  the  judgment."  This  was  held  to  attach 
the  whole  debt.  The  order  absolute  does  not  operate  as  a  transfer  of 
the  debt  from  the  garnishee  to  the  judgment  creditor:  Re  Combined, 
&c.  Co.  (C.  A.  1889),  43  Ch.  D.  99,  59  L.  J.  Ch.  26,  61  L.  T.  682,  38 
W.  R.  67. 

The  creditor  must  actually  receive  the  debt  in  order  to  retain  it  as 
against  the  trustee  in  bankruptcy  of  the  debtor :  Butler  v.  Wearing 
(1885),  17  Q.  B.  D.  182.  Where  the  judgment  is  taken  by  consent,  the 
order  must  be  filed  within  twenty-one  days,  the  directions  in  section  27  of 
the  Debtors'  Act,  1869,  being  imperative :  Ex  parte  Brown,  Re  Smith 
(C.  A.  1888),  20  Q.  B.  D,  321,  57  L.  J.  Q.  B.  212,  36  W.  R.  403. 

Where  a  debt  is  subject  to  the  lien  of  the  garnishee,  it  cannot  be 
attached:  Hutt  v.  Shaw  (1887),  3  Times  L.  R.  354.  The  test  is 
whether  the  garnishee  in  proceedings  by  the  judgment  debtor  could  set 
off  the  amount  of  his  demand,  or  whether  he  would  be  driven  to  a  cross 
action  or  counter  claim  to  enforce  his  right:  Stumore  v.  Campbell 
(C.  A.  1891),  1892,  1  Q.  B.  314,  61  L.  J.  Q.  B.  463,  66  L.  T.  218,  40 
W.  R.  101.  The  right  to  a  lien  or  set  off  must  be  asserted  before  the 
order  is  made  absolute:  Sampson  v.  Seaton  Railway  Co.  (1874),  L. 
R.,  10  Q.  B.  28,  44  L.  J.  Q.  B.  31,  31  L.  T.  672,  23  W.  R.  212.  Where 
the  claim  of  a  lien  or  right  presents  points  of  difficulty,  the  proper 
course  is  to  have  the  money  brought  into  court,  and  adjust  the  rights 
of  the  parties  by  subsequent  inquiries :  Roberts  v.  Death  (C.  A.  1881), 
8  Q.  B.  D.  319,  51  L.  J.  Q.  B.  15,  46  L.  T.  246,  30  W.  R.  76. 
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